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BRIGHT  LEGACY 

Ooe  half  the  lncoase  from  this  Legacy,  which  vat  re- 
ceived In  1880  under  the  will  of 

JONATHAN  BROWN  BRIGHT 
of  Walthnm,  Massachusetts,  i»  to  be  expended  for  hooka 
for  the  College  Library.    The  other  half  of  the  income 
b  devoted  to  scholarships  in  Harvard  University  for  the 
beneftofd 


HENRY  BRIGHT,  JR., 
who  died  at  Wnteitown,  liaaaachnaetta,  in  1616.  In  the 
ahoence  of  anch  deacon daata,  other  peraona  are  eligible 
to  the  scholarships.  The  will  reqmirea  that  thia  nnnonnce- 
ment  ahall  be  nude  in  every  book  added  to  the  Library 
nadcr  ite  provisions. 


thorp,  179);  that  partial .  *ousiderat£&  for  a  promis- 
sory note  ooold  not  be  e)iowa  in  reduotifcn  of  damage! 
(Nobl*  v.  Smith,  254);  that  &tf  estate  df*  mortgagee 
in  the  mortgaged  premise!  waa  attachable  after  con- 
dition broken  (Symne*  v.  Hill,  2  m\  Hoot  on  v. 
Grout,  343);  that  while  a  grantee  of  landift  in  open 
possession  nnder  his  deed,  nothing  penes  A  •  a  sub- 
sequent deed  by  the  grantor  to  a  third  persosWthough 
reeorded  before  the  first,  (Anon,  370.fr  '  In  BflmifieWh 
▼.  Lorejoy,  237,  it  is  judiciously  determined*  that  a 
oaptain  in  the  militia  is  a  "gentleman  by  office,  and 
."if  sued  by  the  addition  of  yeoman ,  fttay  abate  the 
"writ"  The  court  took  a  distinction- Wtireen  gentle- 
man by  curtesy  and  reputation,  and*  .teemed  to  be  of 
the  opinion '  that,  if  a  man.  was  a  gentleman  by 
curtesy,  "yeoman"  was  not  his  due" addition^  t. 

The  appendix  upon  the  Writs  of  Assistance  is  pre- 
pared with  great  thoroughness  and  labor,  and  in  no 
treatise  before,  we  believe,  has  this  subject  received  so 
much  attention.  ■  Dismissing  it  from  a  historical  point 
of  Tie w,  and  in  the  light  of  precedent,  if  the  author 
comes  to  a  conclusion  upon  the  validity  of  these  writs 
at  variance  with  views  oommonly  entertained,  it  .is 
no4  for  the  Want  of  learned  and  careful  research  and 
an  examination  conducted  With  signal  clearness,  rigor 
and  skill.  In  another  appendix,  a  valuablo  discussion 
upon  the  powers  and  rights  of  juries  is  presented. 

We  commend  the  volume  to  the  profession,  as  a  val- 
uable law  book;  and  to  the  goneral  reQttae  araonu-7 
ment  of  history  too  important  to  escape  his  notioe. 
""  The**  !i  a  singular  spiciness  to'lfiese  eariy^cases; 
They  are  quaint  with  the  habits  of  the  olden  time; 
.but  fresh,  and  "in  point,"  by  the  vigorous  principles 
%aVthe  common  law  which  never^grow  old.  Nor  is 
whit  give  a  rolume  of  reports  sett,  "many  a  wise  saw ' 
•ana1  modern  instance,"  left  out  The  oases  to  which 
ifhe  reader  will  iurn  with  most  interest  are  those  of 
the  Writs  of  Assistance,  which  were  argued  twioe  by 
the  highest  ability  that  could  be  brought  to  bear  on 
either  side.  Thanks  that  here  are  preserved  authen- 
tio;abd  contemporaneous  reports  of  this  great  contest 
'i^jbrum,  on  whiou  the  destinies  of  the  colonies 
JfL  'bf  interesj  and  Importance  also  are  the  oases 
iotas  bearing  upon  s^very.ln  Massachusetts  ind^ 
in  BntUndf'rp^rP2§4)  'and  94-98J.TiBe  repeated 
charges  of  the  Chief*  Justice  (Hutchinson)  to  the 
grand  juries  upon  the  subject  of  libel,  with  which  he 
seems  to  have  opened  about  every  term  of  the  court; 
the  account  of  the  destruction  of  the  Chief  Justioe's 
house,  and  his  appearance  in  court,  and  pathotio  ap- 
peal ;  of  the  shutting  up  of  the  court*,  when  Adams 
and  Gridley  and  Otis  (with  tears)  argued  for  their 
opening;  the  Berkshire  aftair,  and  many  other  mat- 
ters and  oases  of  a  publio  nature  with  which  the 
volume  is  filled.  It  is  also  interesting  to  observe  in 
what  q6estlons  of  a  purely  legal  nature  the  law  in 
Massachusetts  now  Is  opposite  to  that  of  1770.  Thus 
the  doctrine  then  was  that  a  sale  of  goods,  unless  by 
sample,  implied  a  warranty  that  thoy  were  merchant- 
able (Baker  ».  Trobrither,  4) ;  that  a  new  trial  would 
not  be  granted  where  there  Wat  evidence  on  uottt 
sides  (Angm  9.  Jackson,  Bi)\  that  a  promissory  not* 
//fran  foe  a  debt  was  not  payment  (Pot  safeU  u;  Ap- 
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PREFACE. 

THE  name  of  Josiah  Quincy,  Jr.,  as  a  patriot,  is  well 
known  to  thofe  who  are  familiar  with  the  provincial 
hiftory  of  Maflachufetts.  But  of  Josiah  Quincy,  Jr.,  as  a 
lawyer,  of  his  profeffional  labors  and  acquirements,  and  his 
pofition  at  the  bar,  nothing  can  now  be  known  except  by  his 
immediate  defcendants.  He  was  a  jurift  as  well  as  a  patriot ; 
and  his  love  of  his  profeffion  for  its  own  fake  was  only  fur- 
pafled  by  his  devotion  to  the  caufe  of  his  country. 

The  manufcripts  here  publifhed  are  in  the  pofleflion  of  Hon. 
Josiah  Quincy,  the  fon  of  the  reporter,  now  in  his  ninety-third 
year.  It  is  needlefs  to  fay  tbat  they  are  now  offered  to  the 
profeflion  merely  as  matters  of  legal  and  hiftorical  curiofity  and 
intereft ;  the  only  other  ante-revolutionary  reports  which  have 
ever  been  publifhed  in  this  country  being  1  Harris  and  Mc- 
Henry,  Jefferfon,  and  l  Dallas,  pp.  l  to  29. 

Thefe  manufcripts  confift  of  three  volumes ;  one  with  paper 
covers,  (from  the  original  color  of  which  it  is  referred  to  as 
"Red  Reports,")  and  two  others  bound  in  parchment,  and 
numbered  "3"  and  "4."  The  firft  two  volumes  of  this  fet  are 
miffing,  and  were  probably  deftroyed  in  a  fire  by  which  the 
reporter's  law  library  was  loft.  The  Mtddlefex  cafes  reported 
between  pp.  318  and  34P  are  contained  in  the  fragment  of 
another  volume   apparently  juft  commenced,  but  not  in    the 

handwriting 


iv  Preface. 

handwriting  of  Josiah  Quincy,  Jr.  Whether  in  thefe  cafes 
he  employed  an  amanuenfis,  or  whether  the  volume  is  the  work 
of  another  reporter,  cannot  now  be  known,  as  the  firft  pages 
were  unfortunately  deftroyed  by  one  ignorant  of  their  value. 
All  the  others  are  in  Quincy's  own  hand,  the  reports  at  the 
firft  term  having  been  taken  while  he  was  yet  an  undergraduate 
in  college.  The  firft  fet  of  foot-notes,  to  which  reference  is 
made  by  afterifks,  &c.,  are  the  original  notes  of  the  reporter ; 
thofe  referred  to  by  numerals  are  by  the  editor,  as  are  alfo  the 
marginals.  The  "  Records  "  referred  to  in  the  margin  are  thofe 
of  the  Superior  Court  of  Judicature,  and  are  to  be  found  in 
the  Clerk's  Office  of  the  prefent  Supreme  Judicial  Court.  The 
notes  and  Appendix  to  the  celebrated  cafe  of  the  "  Writs  of 
Afliftance,"  and  the  notes  relating  to  Slavery  in  MafTachufetts 
and  in  England,  are  the  work  of  Horace  Gray,  Jr.,  EsQj,  of 
the  Bofton  Bar. 

This  volume  is  printed  verbatim  et  literatim  from  the  manu- 
fcript,  and,  as  the  reader  will  fee,  in  fbme  places  partakes  more 
of  the  nature  of  a  private  journal  than  of  that  of  a  volume  of 
law  reports.  It  had  been  my  intention  to  give  an  outline 
of  the  hiftory  of  the  Province  during  the  period  which  it 
embraces,  as  well  as  fome  biographical  (ketches  of  the  moft 
diftinguifhed  of  thofe  whofe  names  are  mentioned,  but  that  the 
breaking  out  of  the  war  in  which  the  country  is  ftill  involved 
has  fuddenly  called  me  from  the  profeflion  to  more  engrofling 
duties,  which  allow  neither  time  nor  opportunity  for  the  com- 
pletion of  the  taflc  propofed.  For  all  other  omiflions  of  what- 
ever the  preface  fhould  explain  or  fupply,  I  muft  aflc  the  reader 
to  accept  the  fame  excufe. 

SAMUEL   M.   QUINCY. 

Port  Hudson,  La.,  Feb.  9th,  1864. 
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Auguft  Term 

II  Georgii  Ter.  in  Sup.  Cur. 


Prefent : 

The  Honourable 

Thomas  Hutchinfon,  Efqr.,  Chief  Juftice. 
Benja:  Lynde,\ 

John  Cufliing,  JEfqrs.,  Juftices. 
Peter  Oliver,  / 

■  ■  1762. 

_  „    ^         .  Poor 

Poor  verf.  Dougharty.  v. 

°  DOUGHARTY. 

THE  Defendant  Dougharty  loft  fome  Goods,     R«*  «7«3- 
which  he  fufpecfted  Poor  had  ftolen;  upon  which 


Complaint  was  made  to  a  Juftice  of  the  Peace,  who  ^^{^01^ 
heard  their  feveral  Stories,  and  ordered   Poor   to  not  be  admit- 
Goai  for  further  Examination.      Poor  was  again  loanyMau 
examined,  but  Dougharty  not  appearing,  was  di£  te     ££ 
charged,  and  fufFered  to   go  without  Day.     The  him  judicially, 
Juftice  kept  no  Record  of  any  Part  of  the  Tranf-  £pt°n|hRec. 
a&ion.      The  prefent  Aftion  was  commenced  by  °™ of  the 
Poor  vs.  Dougharty  for  falfe    Imprifonment.     The     in  an  Acl 
Juftice  was  offered  as  a  PVitnefs  to  prove  the  Fafts  JjJ1^1* 
alledged,  and  obje&ed  to,  for  that  whatever  came  ment,  the 
before  him  was  Matter  of  Record,  for  a  Juftice's  timus*on 
Court  is  a  Court  of  Record,  and  that  no  Parol  Evi-  jJ^J e 

1  dence  committed. 
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1762.  dence  can  be  given  of  that  which  is  Matter  of  Rec- 
ord. For  this  was  cited  2  Lilly,  419;  Wood's 
Inft.  Com.  Law,  82. 


Poor. 

v. 

Dough  art  r. 


.  is  not  Evi- 
dence of  the 
Fads  therein 
recited. 
But  it  may 

fo  to  the 
ury  as  a 
Mittimus. 
Olrver  & 

cujbing,  yy.t 

dijf. 

Whether 
a  Paper  (hall 
go  to  the  Ju- 
ry or  not 
/when  the 
Court  is 
'equally  di- 
'    vided  on  that 
Queftion  — 
qu*rc. 


Meffrs.  Otis  $  Thacber.  It  was  faid  contrary, 
that  though  it  be  Matter  of  Record,  yet,  if  it  is  not 
recorded,  then  the  Juftice  may  be  called.  The  only 
Rule  being  that  you  fhall  produce  the  beft  Evidence 
you  can.  Now  as  Poor  is  unable  to  produce  Rec- 
ord, not  through  any  Default  of  his  own,  he  may  be 
allowed  to  produce  Parol  Evidence.  That  if  a 
Record  is  burnt,  they  may  fwear  WitnefTes  to  prove 
the  Faft  which  had  been  recorded,  and  this  within 
the  fame  Reafon.     Authorities  cited:  1  Salk.   14; 

1  Strange,  691 ;  Viner,  Tit  Evid.  56 ;  7  Mod.  169; 

2  Show.  145. 

Mr.  Gridley.  It  was  faid  further,  for  the  Defend- 
ant, what  is  in  Court  muft  be  proved  by  Record, 
what  is  in  Pais  by  WitnefTes;  Anything  which 
pa/Fes  before  a  Court  is  not  Matter  of  Fadt,  but  of 
Record. 


Tie  Court  (1)  upon  this  Point  ruled  unanimoufly, 
that  the  Juftice  fhould  not  be  fworn  to  Anything 
that  came  before  him  judicially.  (2) 

Then 


(1)  Under  the  Provincial  Government,  the  Superior  Court  of  Judica- 
ture conMed  of  five  judges,  and  was  held  for  all  purpofes  by  a  full 
bench.  All  jury  trials  were  conducted  in  the  prefence  of  the  full  Court, 
and  not  left  than  three  judges  were  competent  to  prefide.  Anc.  Chart. 
330.     9  Pick.  569. 

(a)  S.  P.  Sajles  v.  Briggs,  4  Met.  411.  There  the  juftice  was  offered 
to  prove  fa&s  of  which  he  mould  have  made  a  record.  Mr.  Juftice 
Hubbard  lays :  "  It  is  argued  that  this  teftimony  fhould  be  received  from 

neceflity, 


DOUGHARTT. 
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Then  the  Juftice's  Mittimus  was  produced  as 
Evidence.  The  Mittimus,  as  a  Mittimus,  was  v-^p^ 
allowed  by  the  Council  for  the  Defendant.  But 
the  Recital  of  the  Fadt  contained  in  it  was  excepted 
to,  and  the  Exception  was  ruled  by  the  Court  to  be 
good. 

It  was  then  debated  whether  the  Mittimus  was 
to  be  given  to  the  Jury  or  not,  as  one  Part  of  it 
was  legal  Evidence  and  the  other  not  —  on  which 
the  Court  was  divided.  (3) 

It  was  then  debated  whether  it  muft  go  in,  as  the 
Court  was  divided  upon  it,  or  be  taken  out,  upon 
which  they  were  alfo  divided,  and  the  Cafe  was 
adjourned  for  a  full  Court  (4)  At  February,  A.  D. 
1763,  the  Mittimus  was  admitted:  Oliver  fy  Cu/h- 
ing  against ;  Ch.  Juft.,  Lynde,  fy  Rujfell  for  it. 


neceflity,  as  there  is  no  way  by  which  the  plaintiff  can  obtain  redrefi ; 
and  that  this  is  the  bell  teftimony  which  now  exifts.  But  it  will  be  pro- 
ductive of  lefs  mifchief  for  an  individual  to  fuffcr  from  the  ncgleft  or 
misfortune  of  an  officer  in  not  making  a  judicial  record,  than  to  eftablifh 
a  precedent  that  the  record  itfclf,  or  a  part  of  it,  may  be  proved  by  parol. 
It  has  been  argued  that  the  record  may  be  prefumed  to  be  loft.  The 
rules  which  apply  to  the  admiffion  of  tcftimony  to  prove  the  contents  of 
a  loft  record,  or  to  the  introduction  of  minutes  by  which  the  record  may 
be  extended,  have  no  real  bearing  on  a  cafe  like  the  prefent,  where  no 
fuch  lofs  ever  took  place,  and  no  fuch  minutes  were  ever  made.**  See 
alfo  Kendall  v.  Poivers,  4  Met.  553  ;  Wells  v.  Stevens,  %  Gray,  115  \ 
Ttllotfon  v.  Warner,  3  Gray,  574. 

(3)  In  Commonwealth  v.  Wingate,  6  Gray,  485,  the  Court  allowed  a 
complaint  in  evidence  to  go  to  the  jury,  although  the  record  of  the  con- 
viction of  the  defendant  was  upon  the  fame  paper — the  jury  being  in- 
ftru&ed  that  fuch  conviction  could  not  be  confidered  as  evidence. 

(4)  The  effeft  of  a  divifion  is  to  incapacitate  the  Court  from  taking 
any  aftion  whatever  on  that  point.  3  Chit.  Prac.  10.  1a  Co.  11S. 
1  Salk.  15.    Goddard  v.  Cqffin,  Daveis,  381.    And  the  burden  being  on 

the 
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Baker  verf.  Frobifher. 


Rec.  1762.    TT^OR  felling  the  Plaintiff  unmerchantable  Soap.(i) 

— -'3  7'      Jl      It  was  faid  there  was  no  exprefs  Warranty  at 

On  a  Sale  of  the  Time  of  the   Sale.     But  2d  Lord  Raymond, 

btnlmpUcd    112°»  was  cited  contra.     And  the  Juftices  were  of 

Warranty       the  Opinion  that  every  Man  is  bound  to  fee  his 

merchantable,  Goods  are  merchantable  at  the  Time  of  Sale.  (2) 

sH^  by  But  Evidence  being  brought  to  prove  that  the  Plain- 

tiffs  Wife,  who  was  the  Contraftor,  faw  a  Sample 

of  the  Soap,  the  Jury  were  directed  to  find  Cofts  for 

the  Defendant. 


Ingraham 

v.  Ingraham  verf.  Cook  &  al. 

Rec.  176a.    y  N  this  cafe,  Ingraham,  the  Plaintiff,  indorfed  the 

'• — —    X  Writ    It  was  urged  by  the  Council  for  the  De- 

dorfcrntoaIn-  ^en^ant»  before  the  Trial,  that  Ingraham  was  gone 

Writ  will  be  in 

ordered  when-  

ever  it  can  be 

made  to  ap-      tne  party  offering  the  paper,  it  would  feem  that  a  divided  court  would 

pear  that  the     have  no  power  to  admit  it* 

prefent  In-  ^tj  The  declaration  in  this  cafe  alleged  that  the  defendant,  a  foap- 

dorfer  c*nn<*  boiler,  "  deceitfully  contriving  to  defraud  "  the  plaintiff,  delivered  him 
"  unmerchantable  (bap  of  (linking  material,'*  and  "  falfely  affirmed  the 
(ame  to  be  good  and  merchantable." 

(2)  The  oppofite  doctrine  now  prevails  —  all  fuch  cafes  being  held  to 
be  within  the  principle  of  caveat  emptor.  Winsor  v.  Lombard \  1 8  Pick. 
60.  Mixer  v.  Coburn%  11  Met.  559.  But  the  rule  intimated  above 
feems  once  to  have  been  affumed  in  MaflfachufeUs.  See  Oliver  v. 
Salty  poft  —  Otls%  arguendo :  ••  The  rule  of  merchandife  which  obliges 
the  vendor  to  anfwer  for  what  he  (ells  without  warranty,  is  confined  to 
manufactures  of  the  country,  which  a  man  mud  be  fuppofed  to  know 
the  quality  of." 
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in  the  Army,  had  no  Eftate,  and  could  not  anfwer 
the  Cofts.  It  was  faid  contra,  that  a  new  Indorfer 
is  never  ordered  but  in  the  Cafe  of  abfconding  in- 
folvent  Debtors,  and  that  the  Plaintiff  was  in  the 
Pay  of  the  Government.  But  the  Court  ruled,  that 
a  new  Indorfer  ought  to  be  found  in  every  Cafe 
where  it  could  be  made  to  appear  to  the  Court 
that  there  was  Danger  the  prefent  Indorfer  could 
not  anfwer  Cofts.  But  a  Witnefs  was  produced 
who  knew  the  Plaintiff  to  have  a  confiderable  Sum 
of  Money  at  Intereft ;  upon  which  the  Motion  was 
filenced.  (1) 


1762. 


Newman  verf.  Homans. 

THE  Queftion  was,  whether  Intereft  or  Depre- 
dation ought  to  be  allowed  by  a  Faftor  after 

any 


(1)  The  Prov.  Sts.  of  i  Geo.  i  and  i  Geo.  a  (Anc.  Chart*  406,  466) 
provided  for  the  indorsement  of  all  writs  by  the  plaintiff  or  attorney, 
but  contained  no  provifion  for  finding  a  new  indorfer  in  any  cafe.  The 
St.  of  1784,  c.  28,  provided  in  addition,  that  where  the  plaintiff  was  not 
an  inhabitant  of  the  State,  he  fhould  procure  a  fufficient  indorfer  who  was, 
and  alfo  that  where  the  writ  was  indorfed  by  plaintiff's  attorney,  if  such 
attorney  was  mown  to  be  of  infufficicnt  ability,  a  new  indorfer  mould  be 
ordered.  This  aft  was  repealed  by  St.  1833,  c.  50,  which  contains  the 
provifions  ftibftantially  rcenacled  by  the  Rev  Sts.  c.  90,  §  to,  (Gen.  Sts. 
c.  123,  §  20  ;  c.  129,  §  29,)  viz.,  making  the  indorfement  a  condition  pre- 
cedent only  where  the  plaintiff  is  not  an  inhabitant  of  the  State,  and 
giving  the  Court  difcretionary  power  to  require  it  wherever  it  appears 
reafonable.  But  it  feems  that  mere  poverty  of  the  plaintiff  will  not  be 
confidered  fufficient  caufe  for  fuch  requirement,  in  the  abfence  of  vexation 
or  opprefllon.  Per  Sbaiv,  C.  J.,  21  Pick.  212.  An  indorfer  will  be  re- 
quired where  the  plaintiff  removes  from  the  State  during  the  pendency 
of  the  aclion.  8  Mass.  272.  1  Gray,  114.  But  the  removal  of  a  for- 
eign plaintiff  into  the  State  does  not  have  the  effect  to  difcharge  the 
indorfer.     8  Met.  149. 


Newman 

v. 
Homans. 

Rec.  176a. 
Fol.383. 

After  a  rea- 
fonable Time 
a  Factor  is 
liable  for  In- 
tereft on  the 
Price  received 
for  Goods  of 
his  Principal. 

And  fuch 
Intereft  may 
be  recovered 
in  an  Aclion 
of  Aflumpsit, 
as  well  as  in 
Account. 


1762. 

Newman 

HOMANS. 
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any  Period,  otherwife  than  upon  an  Aftion  of  Ac- 
count, in  which  he  (hews  at  what  Time  he  received 
Pay  for  the  Goods.  (1) 

The  Court  was  of  Opinion,  that  after  a  reafonable 
Time  he  ought.  (2) 


ZUILL 

nf. 
Bradley. 

Rec.  1762. 
Fol.  388. 

Where 
Father  and 
Son  of  the 
fame  Name 
rcfidc  in  the 
feme  Town, 
it  feems  that 
the  Omiflion 
of  ••junior," 
in  a  Writ 
againft  the 
Son,  is  good 
Caufe  of 
Abatement. 

It  feems  % 
that  Duplicity 
is  no  Objec- 
tion to  a  Plea 
in  Abate- 
ment 


Zuill  verf.  Bradley. 

THE   Plaintiff  fues  Bradley  by  the  Name  of 
Daniel  Bradley,  of  Haverhill,  &c,  Trader. 


Upon  which  the  Defendant  pleads  as  follows: 
And  Daniel  Bradley,  junior,  of  Haverhill,  &c, 
Innholder,  whofe  Body  was  attached  by  this  Writ, 
comes  and  fays  he  is  the  fame  Person  who  was  fued 
by  the  faid  John  Zuill  by  the  Name  of  Daniel 
Bradley,  of  Haverhill,  &c,  Trader.  And  the  faid 
Daniel  Bradley,  junior,  fays  this  Writ  ought  to  abate, 
becaufe  he  fays  that  at  the  Time  of  the  Purchafe 
thereof  there  were  two  Men  in  faid  Town  of  Ha- 
verhill known  by  the  names  of  Daniel  Bradley  and 
Daniel  Bradley,  junior,  and  that  he  hath  been  al- 

wavs 


(1)  It  appears  by  the  record  that  this  was  indebitatus  affumpfit  for 
money  had  and  received.  The  declaration  alleged  a  promife  to  pay, 
with  intcrcft,  to  which  the  defendant  demurred  in  the  Court  of  Com- 
mon Pleas,  and  the  demurrer  was  fuftaincd.  In  the  Superior  Court  this 
decifion  was  reverfed,  and  the  cafe  fent  to  a  jury. 

(2)  S.  P.  Dodge  v.  Perkins,  9  Pick.  368.  Where  a  factor,  having  re- 
ceived money,  unreafonably  neglects  to  inform  his  principal,  he  is  liable 
for  intcrcft  for  the  time  of  fuch  unreafonable  delay. 
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"  ways  called  and  known  by  the  Name  of  Daniel 
u  Bradley,  junior,  and  not  by  the  Name  of  Daniel 
"  Bradley  only,  as  in  this  Writ  is  fuppofed,  and  that 
"  the  faid  Daniel  Bradley,  fenior,  is  his  the  faid  Dan- 
iel Bradley  junior's  Father,  and  all  this  the  faid 
"  Daniel  Bradley,  junior,  is  ready  to  verify ;  where- 
"  fore  he  prays  Judgment  of  this  Writ  that  it  abate, 
"  and  for  his  Cofts. 

"2.  The  faid  Writ  ought  to  abate,  for  that  he  the 
"  faid  Daniel  Bradley,  junior,  was  at  the  Time  of  the 
44  Purchafe  of  this  Writ,  and  (till  is,  an  Innholder,  and 
"  not  a  Trader,  as  in  this  Writ  is  fuppofed,  and  this 
44  he  alfo  is  ready  to  verify ;  wherefore  he  prays  Judg- 
44  ment  of  this  Writ  that  it  abate,  and  for  his  Cofts." 

0.  Thacher. 

To  which  it  was  obje&ed,  that  there  was  a  Du- 
plicity which  deftroyed  it,  for  that  he  pleaded,  that 
his  Name  was  Daniel  Bradley,  junior,  and  not  Dan- 
iel Bradley  only,  and  alfo  that  he  was  an  Innholder 
and  not  a   Trader  ;    and        Mod.  was  cited. 

But  it  was  overruled.  (1) 

Upon 

(1)  The  Court  would  feem  to  have  held  duplicity  to  be  no  objection 
to  a  plea  in  abatement.  The  cafe  of  Trrvelian  v.  Seccomb,  Carth.  7,8, 
Teems  to  countenance  fuch  a  view,  but  the  miftake  is  explained  in 
Steph.  PI.  note  (56).  See  alfo  Bac.  Ab.  Abatement,  (P)  \  and  5  Pick. 
223,  where  the  objection  of  duplicity  was  overruled  on  the  ground  that 
one  of  the  allegations  was  furplufage.  It  has  been  held  in  the  Superior 
Court  of  Suffolk,  that  under  the  Practice  A 61  of  1852,  an  anfwer  in 
abatement  may  be  objected  to  for  duplicity,  on  motion.  20  Law  Rep. 
463.  And  this  on  the  ground  that  the  anfwer  is  fubjeft  to  the  lame 
rules  againft  duplicity  as  was  formerly  the  plea.  But  before  the  Prac- 
ice  Aft,  duplicity  could  not  be  taken  advantage  of.  St.  1836,  c.  273, 
§  3.  1  Cu(h.  137.  And  by  §  13  of  the  aft,  '*  different  confident  de- 
fences may  be  dated  in  the  dune  anfwer.'* 


8 
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Upon  a  full  Hearing,  it  was  ruled,  that  as  they 
were  in  the  fame  Town,  and  Father  and  Son,  it  was 
a  Mifnomer  sufficient  to  abate  the  Writ.  (2)  Cb. 
Juft.  doubted  of  the  Words  "there  were."  He 
thinks  that  the  Latin  Word  "  hahentur  "  is  of  greater 
Extent,  but  fuppofes  it  is  not  fufficient  to  make  it 
bad.  (3) 


Blowir 

Campbell. 

Rcc.  1763. 
Fol.  16. 

Whether 
the  Dcfcrip- 
tion  "  Black- 
fmith"  in- 
cludes a 
Nailor  or  not 
— qu*rc. 


Blower  verf.  Campbell. 

THE  Defendant  was  named  in  the  Writ,  Black- 
fmith,  to  which  he  pleaded  he  was  a  Nailor, 
and  not  a  Blackfmith,  and  therefore  prays  Judg- 
ment for  the  Abatement  of  the  Writ 

It  was  replied  that  Blackfmith  was  a  general 
Name,  including  many  Species,  of  which  a  Nailor 
was  one. 

The  Defendant's  Council  anfwered  that  they  were 
fo  diftindl  that  the  one  knew  Nothing  of  the  other's 
Businefs,  and  a  Forger,  Gunfinith,  &c,  might  as 
well  be  called  Blackfmith. 

The* 


(2)  "  It  feems  to  be  only  in  the  cafe  of  a  father  and  Ton  of  the  fame 
names,  that  the  addition  is  required  to  be  dated  in  a  writ  where  the  fon 
is  made  defendant.*'  Kincaid  v.  Hotot,  io  Mais.  204.  See  alfo  5  Dane 
Ab.  705.  To  the  point  that  ** junior"  is  no  part  of  a  man's  name, 
but  an  addition  ufed  to  defcribe  and  defignate  the  perfon,  fee  1  Pick. 
388  ;  15  Pick.  7  ;  17  Pick.  200. 

(3)  It  appears,  however,  by  the  record,  that  the  judgment  was  finally 
given  "  on  the  fecond  exception,"  perhaps  on  account  of  the  Chief  J  uf- 
tice's  doubt  on  this  point. 
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Tie  Court  were  unanimoufly  of  the  Opinion  that 
the  Writ  was  good,  but  for  different  Reafons ;  fome 
becaufe  the  Defendant  had  at  certain  Times  done 
fome  Articles  of  Blackfmith's  Work;  others  for 
the  lleafon  aforcfaid. 


1762. 

Blower 

Campbell. 


Jones  verf.  Belcher. 

DEBT  upon  a  Bond  given  here,  which  it  was 
fuggefted  was  for  a  Debt  due  in  England. 
Moved  that  Englifh  Intereft  only  fhould  be  paid. 
Cafes  in  Eq.  288,  cited. 

But  the  Court  were  of  Opinion,  as  the  Bond  was 
given  to  a  Perfon  here,  (not  the  Creditor  in  Eng- 
land,) and  the  Debt  was  become  his,  New  England 
Intereft  ought  to  be  granted.  (1) 


Jones 

v. 

Belcher. 

Rcc.  176a. 
Fol.  389. 

A  Bond 
given  here  for 
a  Debt  due  in 
England  to  a 
third  Party, 
draws  New 
England 
Intereft. 


D 


Minot  verf.  Prout. 

EBT  upon  a  Bond.     Defendant  pleads  as  fol- 
lows :    "  The  faid  Timothy  comes  and  de- 
fends 


(1)  This  is  according  to  the  general  rule  of  computing  intereft  accord- 
ing to  the  lex  loci  contractus,  Wintbrof  v.  Cartoon,  la  Mafs.  4.  Von 
Hemert  v.  Porter,  n  Met.  a  10.  But  where  intereft  is  given  as  dam- 
ages, the  lex  fori  prevails.  Barringer  v.  King,  5  Gray,  9, 12,  Eaton  v. 
Melius,  7  Gray,  566. 


Minot 

v. 
Prout. 

Rec.  1766. 
Fol.  78. 

Suing  and 
entering  upon 
a  Mortgage  is 
no  Bar  to  an 
Aclion  upon 
the  Bond  fe- 
cured  there- 
by. 
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1762.      "  fends,  &c.,  and  prays  Oyer  of  the  Condition  there- 
^^^fiKor^  "  °£  and  the  fame  is  read  to  him  in  thefe  Words : 


Prout. 


u  The  Condition  of  the  aforewritten  Obligation, 
44  &c.,  (this  Condition  as  ufuall,)  which  being  read 
"and  heard,  the  faid  Timothy  faith  that  the  faid 
44  Chriftopher  his  Aftion  aforefaid  againft  him  the 
44  (aid  Timothy  ought  not  to  have  and  maintain, 
"becaufe  he  faith  that  the  faid  Timothy,  on  the 
"  Day  of  the  Date  of  the  faid  Obligation,  and  col- 
44  lateral  thereto,  at  Bofton  aforefaid,  made  and  exe- 
44  cuted  to  the  faid  Chriftopher  a  Deed  of  Mortgage 
"of  a  Mefluage  and  Land,  fituate,  &c,  which 
44  Mortgage  was  executed  to  the  faid  Chriftopher 
44  to  be  a  collateral  Security  for  the  Payment  of  the 
44  Sum  in  the  Condition  aforecited  mentioned  and 
44  the  Intereft  thereof,  and  afterwards,  viz.,  at  Bo£ 
44  ton  aforefaid,  on  the  13th  of  December,  1758,  he 
44  the  faid  Chriftopher  by  his  Deed,  fealed  widi  his 
44  Seal,  affigned  and  conveyed  the  faid  Mortgage, 
44  as  well  as  the  Obligation  now  fued  on,  to  one 
44  William  Brown,  of,  &c,  and  the  faid  William 
44  afterwards,  viz.,  the  fame  Day,  made  his  Ele&ion, 
44  and  for  the  Non-payment  of  the  did  Sum  en- 
44  tered  on  the  faid  mortgaged  Premifes,  and  became 
44  feifed  thereof  in  his  Demefne  as  of  Fee,  and  ftill 
44  holds  die  faid  mortgaged  Premifes ;  and  all  this 
44  the  faid  Timothy  is  ready  to  verify,  wherefore  he 
44  prays  Judgment  if  the  faid  Chriftopher  his  A&ion 
44  aforefaid  againft  him  the  faid  Timothy  fhall  have 
44  and  maintain. 

44  0.  Tbacber." 


To 
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To  which  the  Plaintiff  replied :  "And  the  faid      1762- 
"Chriftopher   faith,  that   for   Anything  above   al-  ^^f^^ 
44  ledged,  he  the  faid  Chriftopher  ought  not  to  be         tv- 
"barred  from  having  and  maintaining  his  A<5tion 
"aforefaid,   becaufe    protefting    the   faid   William 
"  Brown  never  made  any  Eleftion  as  he  the  (aid 
"  Timothy  above  fuppofeth  for  Plea,  the  faid  Chrit 
"  topher  faith  that  the  faid  IVilliam  Brown  did  not 
44  enter  into  or  upon  the  faid  mortgaged  Premifes  for 
"  the  Non-payment  of  the  faid  Sum  mentioned  in  the 
"  Condition  aforefaid,  and  the  Intereft  thereof,  as  the 
44  (aid  Timothy  in  his  Plea  abovefeid  hath  alledged, 
44  and  this  the  faid  Chriftopher  prayeth  may  be  in- 
44  quired  of  by  the  Country. 

44  R.  Dana." 

Upon  Demurrer,  Exception  taken  to  the  Replica- 
tion, that  it  was  a  Negative  Pregnant  Doff.  Placi- 
tandi,  256,  cited :  That  either  the  whole  Plea 
(hould  have  been  traverfed,  or  he  (hould  have  fet 
forth  the  particular  Matter.     Cro.  James,  559. 

Contra.  They  having  demurred  to  our  Replica- 
tion, on  that  Demurrer  we  may  take  Exception  to 
their  Plea,  which  if  bad  we  need  not  anfwer  their 
Exception  to  our  Replication.  Their  Plea  is  infuffi- 
cient ;  for  though  he  had  entered  upon  the  Mort- 
gage, yet  that  is  not  conclufive  that  the  Bond  may 
not  be  fued. 

Upon   this    it  was   largely   debated   whether  a  \  %' 

Mortgage  being  fued  and  entered  upon,  the  Bond 
could  have  Eflfeft,  and  e  contra. 

Ruled 
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1762. 

MlNOT 

Prout. 
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Ruled  unanimoufly,  that  it  could,  and  that  the 
Plea  is  bad.  (1) 

Bond  to  be  chancered  next  Term.  (2) 


Dudley 

<v. 
Dudley. 

Rcc.  176a. 
Fol.  415. 

Dcvifc  as 
follows :  "  I 
give  to  my 
Son  W.  my 
new  Farm  in 
R.,"  -  from 
whence  he 
(hall  annually 
fupply  and 
bring  Home 
to  his  Mother 
her  Firewood 
during  her 
Lifc.,?    "I 
alfo  give  him 
my  Farm  of 
1000  Acres 


Dudley  verf.  Dudley  &  al.  (3) 

THE  late  Governour  Dudley,  by  his  Will,  de- 
vifed  as  follows : 

"  I  give  my  Wife  One  Hundred  Pounds  per 
"  Annum,  to  be  paid  quarterly  during  her  Life  by 
"  Paul  Dudley  my  eldeft  Son,  out  of  the  I  flues  and 
"  Rents  of  my  Eftates  herein  given  him. 

"  I  give  to  my  Son,  William  Dudley,  my  new 
"  Farm  in  the  Woods  in  Roxbury,  containing  150 
"Acres  with  the  Woodland  there,  purchafed  of 
"Devotion  Craft,  from  whence  he  fhall  annually 

fupply 


(1)  S.  P.  Amory  v.  Fairbanks,  3  Mais.  562.  Ely  v.  Efy,  6  Gray,  439. 
See  alfo  8  Pick.  336  ;  5  Cum.  231. 

(2)  A  bill  in  chancery  was  accordingly  filed  praying  that  the  penalty 
"  be  chancered  down  to  the  fum  of  one  penny."  But  the  Court  gave 
JP176  10/. 

(3)  This  was  a  review  of  a  "  plea  of  partition  "  brought  by  the  younger 
children  of  William  Dudley,  againft  Thomas  the  eldeil  fon.  The  fpecial 
verdict  found  that  the  prcmifes  were  the  fame  called  by  the  tcftator  his 
"  farm  of  a  thousand  acres  at  Manchaug,"  that  William  died  imeftate, 
and  that  Thomas  then  entered  on  the  prcmifes ;  "  if  therefore  the  faid 
William,  by  force  of  the  will  aforelaid,  took  an  eftate  in  fee  fimplc  in 
the  thoufand  acres  aforefaid,  then  they  find  for  the  defendants  cods ; 
otherwife  they  find  for  the  original  defendant  and  now  plaintiff/1 


cc 
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fupply  and  bring  Home  to  his  Mother  her  Fire-      1762. 
wood  during  her  Life,  ^udle^ 

"  I  alfo  give  him  my  Farm  of  one  1000  Acres 
"at  Manchaug  and  Three  Hundred  Pounds  toward  ^300  toward 
-  building  him  an  Houfe.  «  SlXfe? 

After  other 

"I   have  already  difpofed  in    Marriage  of  my  aRen^a™ 
"  Four  Daughters,  and  paid  them  what  I  intended.    P«vif*'  th.e 

"  And  my 

"I  further  give  each  of  them  1000  Acres,  to  be  ^"ands** 
44  taken  out  of  my  6000  Acres  in  the  Town  of  Ox-  defcend  after 
"  ford ;  and  to  my  Nephew  Daniel  Allen,  and  my  of  England 
"Niece  Ann  Hilton,  500  Acres,  out  of  the  fame  f™M*\t° 
"Dividend,  to  be  equally  divided  between  them;  Heirs  firft  and 
"  all  thofe  Lands  to  defcend  to  the  Children  fev-  Females.  C]f 
"  erally,  and  the  Heirs  of  their  Bodies.  sSsdftth. 

out  Male 

"To  my  eldeft  Son  Paul  I  give  the  Inheritance  L^hJl^ind 
"  of  all  my  Houfes  and  Lands  in  Roxbury,  Oxford,  Jjj'.p3}*  J.ffue 
"  Woodftock,  Newtown,  Brookline,  Merrimack,  or  the  Lands 
"  elfewhere,  all   my  Stock,  Debt,  Money,  and  all  J™^ 
"Eftate   belonging   to   me  whatfoever,  except  as  '&/<*,  that  w. 
"  above  fet  down.     And  my  tVill  is  that  my  Lands  simple  in  the 
"  defcend  after  the  Manner  of  England  forever ;  to  the  "J^*™^ 
"  Male  Heirs  fit ft \  and  after  to  the  Females.     If  either  at  M." 
"  of  my  Sons  die  without  Male  IJfite,  his  Brother  and 
"bis  Male  IJfue  Jliall  inherit  the  Lands  herein  be- 
"  queathed"  fyc. 

The  Queftion  in  this  Cafe  was,  whether  William 
Dudley  took  a  Fee  Simple  by  his  Father's  Will. 

Mr.> 
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Mr.  Otis  for  the  Fee  Simple.  (4)  The  Words  upon 
which  I  fuppofe  they  build  their  Fee  Tail  are  thefe, 
"If  either  of  my  Sons  die  without  Male  Iffuey  his 
"Brother"  fyc.  There  are  no  Words  precedent  to 
thefe  which  can  be  fuppofed  in  the  leaft  to  favour 
that  Opinion,  but  on  the  contrary  are  inconfiftent 
with  it;  he  muft  have  intended  to  have  given  him 
a  Fee  in  the  1000  Acres,  or  his  End,  which  was  to 
build  him  an  Houfe,  could  not  be  anfwered,  for 
.£300  can't  be  fuppofed  any  way  fufficient,  and 
therefore  we  muft  fuppofe  he  defigned  William 
fhould  fell  the  Land ;  and  it  is  Law  and  Reafon  that 
a  fpecial  Devife  fhould  take  EfFeft,  which  could 
not  otherwife,  a  general  Claufe  notwithftanding,  nor 
is  the  Law  to  be  wrefted  in  favor  of  fuch  Eftates ; 
for  however  Eftates  Tail  were  once  favoured  and 
praifed,  as  in  the  Statute  De  Donis,  yet  Ld.  Coke 
tells  us  they  were  convinced  of  their  Miftake,  and 
exclaims  in  pretty  full  Terms.  Co.  L.  20.  Wood, 
Inft.  And  here  the  Reafon  is  greater  than  in  Eng- 
land, for  here  all  Eftates  are  partable.  (5) 

Nay  I  don't  think  the  Words  give  even  Paul  an 
Eftate  Tail.  The  Intention  of  the  Teftator  is  one 
of  the  grand  Principles,  and  fhall  not  be  counter- 
acted, and  it  is  to  be  favoured  as  far  as  poflible  con- 
fident with  the  Rules  of  the  Common  Law ;  and 
unlefs  there  are  fome  operative  Words,  Fee  Simple 

muft 


(4)  The  MS.  report  of  the  arguments  in  this  cafe  bears  evidence  of 
being  the  original  minutes  taken  in  court.  A  little  conrufion,  and  an 
occafional  defect  in  grammar,  are  thus  accounted  for. 

(5)  Sec  t0/'*  Baker  v.  Mattocks. 
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muft  be  fuppofed  to  be  given.  Now  here  are  no 
exprefs  Words  in  Favour  of  a  Fee  Simple.  "  And 
44  my  Will  is  that  my  Land  defcend  after  the  Man- 
44  ner  of  England  forever,  to  the  Male  Heirs  firft, 
44  and  after  to  the  Females,  &c."  I  think  it  mani- 
feft  his  Intention  was,  that  they  fhould  defcend  ac- 
cording to  the  Common  Law,  which  knows  no 
Eftate  Tail ;  and  that  being  his  Intention,  the  Law 
will  not  admit  an  Inheritance  contrary  to  the  known 
Law  of  the  Country ;  and  this  being  contrary  to  the 
Law  defcends  as  a  Fee  Simple,  and  the  Word  4<  Male 
Heirs,  &c."  fhall  be  attributed  to  Unfkillfulnefs. 

Mr.  Kent  for  the  Tail.  Mr.  Otis  can't  fuppofe  an 
Eftate  Tail  can't  be  made  in  this  Province,  fo  we 
need  only  inquire  into  the  Teftator's  Intention. 
Cites  3  Salk.  394,  Fijher  vs.  Nichols,  of  the  favourable 
Conftru&ion  of  Wills.  In  Paul's  Gift  there  was 
nothing  enjoined  him,  but  annual  Payments  which 
the  Profits  would  fecure.  "To  William  I  give 
44  Manchaug  Farm,  and  .£300  towards  building  him 
44  an  Houfe,"  they  are  evidently  feparate.  He  gives 
him  Manchaug  Farm,  and  moreover  I  give  him 
^6300  towards  building  him  an  Houfe.  To  Paul 
he  gives  the  Inheritance  of  his  Land,  &c. ;  this  Word 
is  ufed  in  Tails.  Vid.  Cafes  in  Eq.  Abr.  178,  179. 
1  Salk.  Tit.  Devife,  234. 

The  Court  aflced,  as  there  had  been  no  Authorities 
yet  produced  on  the  other  Side,  whether  it  would 
not  be  more  regular  to  have  them  read  now,  before 
the  Council  in  Favour  of  the  Tail  clofed.  Upon 
which  Mr.  Grid  ley  produced  his  Authorities.  1  Inft. 
9  b,  any  Eftate  charged  is  a  Fee  Simple.     2  Peere 

Wms. 
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1762.       Wms.  673.    Siderfin,  312.    Moore's  Rep.  53.    Vi- 
^^^^  ner,  Tit  Devife,  82.     3  Mod.  82. 


Dudley. 


Mr.  drawbridge  for  the  Tail.  In  his  firft  Devife 
to  his  Wife,  he  gives  her  «£ioo,  for  Paul  to  pay 
out  of  the  Rents  and  Iflues  of  his  Eftate,  which  evi- 
dently exclude  from  his  Intention  to  give  Paul  a 
Fee  Simple ;  fo  in  the  Gift  of  the  Wood  it  is  idle 
to  fay  that  is  greater  or  anything  near  equal  to  the 
yearly  Rents  of  the  150  Acres.  And  as  to  the 
Manchaug  Farm  and  ^300 ;  it  is  true  ^300 
would  not  build  him  an  Houfe  at  Roxbury,  but 
does  it  appear  that  he  meant  fo?  Perhaps,  and 
moil  probably,  he  intended  on  the  Farm  at  Man- 
chaug. 

Cb.  Juft.  The  words  are  build  him  an  Houfe ; 
not  an  Houfe  fimply,  but  him,  one  whom  he  knew 
was  to  live  at  Roxbury. 

Trowbridge  continues.  The  firft  Words  in  a  Will 
may  dtred,  but  the  iaft  fhall  controul,  and  this  is  the 
Difference  between  Wills  and  Deeds.  The  Devife 
to  his  Couzins  is  in  thefe  Words,  "to  defcend  to 
"the  Children  fever  ally,  and  the  Heirs  of  their  Bodies.'* 
A  Fee  Tail  may  defcend.  If  in  the  firft  Words  he 
intended  a  Fee  Simple,  in  the  laft  he  altered  his 
Mind,  and  intended  to  controul  the  firft.  "  If  either 
"die  without  Male  I  flue,  then,"  &c.  —  either.  A 
Devife  of  this  Sort  is  as  great  an  Eftate  Tail  as  can 
be  given,  and  the  Word  Body  fhall  be  fupplied. 
Lilly,  Tit  Devife.  6  Coke,  16,  Collier's  Cafe.  Ventris, 
230.  Hawk.  Abr.  1 7.  Had  he  defigned  it  fhould 
defcend  as  Fee  Simple  in  England,  it  would  have 

defcended 
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dcfcendcd  to  the  Daughters  of  William  before  the 
Sons  of  Paul,  &c.,  but  here  it  is  otherwife. 

Mr.  Gridley  for  the  Fee.  The  Intent  of  the  De- 
vifor  is  the  only  Thing  your  Honours  will  govern 
yourfelves  by,  (Vid.  Peere  Wms.  ///  fupra,)  and 
that  Intention  is  to  be  (pelt  out  by  little  Hints,  by 
other  Devifes,  &c.  Viner,  Tit.  Devife,  182.  Not- 
withftanding  'tis  a  Devife  he  fays  'fhall  defcend.'  He 
defigned  William  fhould  fell,  and  he  muft  fell,  and 
that  gives  a  Fee  Simple,  as  much  as  exprefs  Words. 
He  defigned  William  fhould  live  in  Roxbury,  and 
•£300  is  not  fufficient  to  build  him  an  Houfe  there, 
a  Dwelling  Houfe.  The  Law  takes  Notice  of  the 
Rule  of  Grants,  Words  in  the  Beginning  and  End 
refer  to  the  Whole.  Sid.  utfupra.  It  is  not — I  give 
1000  Acres,  I  give  him  ^300  towards  building  him 
an  Houfe,  but  they  are  fo  coupled  as  to  be  the 
fame;  I  give  him  1000  Acres  and  ^300  towards 
building  him  an  Houfe.  Vid.  Moore's  ut  /up. 
(Ch.  Juft.  In  the  Authority  you  cite,  they  were 
each  equally  applicable  to  the  Purpofe,  here  not  : 
Land  does  not  feem  fo  much  fo  as  Money.)  In 
this  Country  we  make  our  Real  Eftate  almoft  Per- 
fonal  Eftate  by  Act  of  Parliament,  and  our  own 
Acts ;  befides,  Gov.  Dudley  did  not  perhaps  leave 
a  Sufficiency  in  Money.  The  Word  dcfcend  I  grant 
is  ufed  in  Tails,  but  when  it  is  ufed,  there  we  al- 
ways ufe  the  proper  exprefs,  Words  of  Tail ;  here  it 
is — fhall  defcend  to  him — not  the  Heirs  of  the  Body, 
&c.  Eftates  Tail  can  never  be  fuppofed  by  a  De- 
vife after  the  Manner  of  England,  for  being  a  mi- 
nor Eftate  fhould  have  been  mentioned  in  exprefs 
Words.  Suppofing  the  Females  deceafe,  there  is 
3  no 


18  Auguft  Term  2  Geo.  3. 

1762-      no  further  Devife,  if  it  is  a  Tail.     The  Law  of  this 

y^to£^0'  Province  forbids  his  giving  it  as  the  Law  of  Eng- 

_  v-         land :  But  if  he  meant  fo,  it  could  not  be  Tail,  for 
Dudley.      #  f 

it  is  the  Common  Law.  I  imagine  Governor  Dud- 
ley thought  that  was  the  Manner  of  England,  that 
the  Sons  of  the  other  fhould  take  exclusively  of  the 
Daughters  of  the  other,  and  the  Will  is  inaccurate 
throughout  as  to  the  Daughters.  Shall  what  is  un- 
derftood  be  fet  afide  by  one  infenfible  Expreflion  ? 

It  was  moved  by  Mr.  Kent,  and  feconded  by  Mr. 
Trowbridge,  that  they  might  be  heard  again  before 
Judgment,  and  the  Court  thinking  it  a  Matter  of 
Nicety  and  Confequence,  defired  a  further  Argu- 
ment, and  continued  it  to  the  next  Term  for  Judg- 
ment (4) 

Mr.  Otis.  The  fingle  Queftion  is,  whether  thefe 
Words,  "  I  alfo  give  him  my  Farm  of  1000  Acres 
at  Manchaug  and  Three  Hundred  Pounds  to  build 
him  an  Houfe,"  compared  with  the  whole  Will, 
make  a  Fee  Simple  or  a  Tail.  The  Words  of 
Ads  executed  in  the  Life  are  to  be  "  to  Heirs  for- 
ever," in  a  Fee  Simple,  "  Heirs  of  the  Body  "  gen- 
eral, Male  or  Female,  in  a  Fee  Tail;  greater  Indul- 
gence is  to  be  given  to  Wills. 

I  (hall  endeavour  to  fhow  that  from  this  Claufe  by 
itfelf,  or  confidered  with  Helped  to  the  others,  it 

muft 

(4)  The  report  of  the  cafe  accordingly  breaks  off  at  this  point  in  the 
MS.,  and  is  relumed  between  the  cafes  of  Gardner  v.  Purringlon  and 
Rogers  v.  Kenrick,  decided  at  the  next  term.  For  convenience,  how- 
ever,  it  is  printed  as  a  whole. 
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muft  be  the  Intention  of  Dudley  to  give  his  Son  a       1762. 

Fee  Simple;  and  feparately  confidered,  there  could 

be  no  Doubt ;  but  'tis  the  Claufe  "  after  the  Manner 

of  England,  &c."  which  caufes  it.      The  Queftion 

will  be  whether  the  laft  Words  create  a  Tail  in 

any,  even  to  the  Eftate  given  Paul,  and  if  it  does, 

whether    they  extend    through  the  Whole.      Ld. 

Hobart  (ays  the  two  great  Principles  upon  which 

all  Devifes  hang,  are  the  Intention  of  the  Teftator, 

which  (hall  be  indulged  as  far  as  the  Rules  of  Law 

admit. 

I  think  the  Confideration  of  the  Intention,  is  the 
mod  rational  Way  of  judging  of  any  Will ;  and  I 
think  whoever  does  that  will  think  any  Eftate  Tail 
remote  from  the  Teftator's  Intention.  The  firft 
Words  are  only  an  Inheritance  according  to  the 
Intent  of  die  Common  Law;  his  Intent  was,  I 
allow,  to  make  a  Common  Law  Defcent,  Spite  of 
the  Province  Law,  —  to  cut  off  his  Daughters  only. 
We  (hall  confider  how  far  this  Intent  is  to  be  in- 
dulged. No  Man  (hall  create  an  Eftate  contrary 
to  the  Laws  of  his  Country  ;  we  know  none  accord- 
ing to  the  Courfe  of  the  Common  Law.  As  for  the 
other  Words  of  the  Will,  Manchaug  Farm  is  given 
for  fuch  a  Purpofe,  as  could  not  be  anfwered  by 
fuch  an  Eftate  as  they  contend  for ;  he  has  it  given 
to  build  an  Houfe,  which  he  could  not  do,  if  he 
had  only  his  Life  in  it.  Co.  Lit.  9,  b.  It  is  an 
old  Principle,  that  paying  is  an  Argument  that  the 
Land  (hall  go.  It  has  been  faid  that  a  Devife  of 
Woodland  formerly  in  this  Country  conveyed  a 
Fee  Simple,  and  that  it  has  been  adjudged  fo ;  any 
Words  that  can  amount  to  an  Intent  that  the  De- 

vifee 
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1762.  vifee  fhall  have  the  Advantage  of  the  Whole  of  it, 
V^J^^  fhall  have  a  Fee ;  it  is  not  the  firft  or  laft  Part  of  a 
*>•  Will  that  fhall  ftand,  but  the  Whole  together. 
Viner,  324,  Tit  Devife.  If  he  intended  he  fhould 
reap  the  fame  Benefit,  as  he  would  if  it  had  been  a 
Fee,  it  fhall  be.  Viner,  224,  13.  Will  to  be  taken 
altogether.  Ibid.  182,  11,  12,  13.  His  Intent 
being  contrary  to  Law,  firft  Devifees  take  a  Fee 
Simple.  Ibid.  229.  Swin.  165,  141.  Entails  dis- 
favoured.— No  Tail  unlefs  the  firft  Words  give  a 
Fee  Simple ;  none  where  it  is  given  in  any  fuch 
Manner.  The  firft  Words  may  be  controuled, 
where  it  is  a  plain  Fee  Simple,  here  it  is  not ;  he 
tries  to  invent  a  new  Conveyance,  his  Words  are 
apt  to  convey  according  to  the  Law  of  England ;  he 
muft  either  give  it  according  to  the  Cuftom  of  the 
Country,  or  in  Fee  Tail  general  or  fpecial.  An 
implied  Eftate  Tail  has  never  been  raifed  when  the 
firft  Words  were  to  give  an  Eftate  unknown  to  die 
Law  of  the  Country.  No  Teftator  was  ever  inter- 
preted to  mean  to  give  a  Tail  becaufe  that  came 
neareft  to  his  Intention. 

Mr.  Grid  ley's  Authorities:  Sid.  312 — Rule  that 
firft  and  laft  Words  relate  to  the  whole ;  middle  to 
the  middle  only.  Moor,  Cafe  153,  p.  52.  Plowd. 
Comment  540.  Viner,  Tit.  Devife,  182,  11.  3 
Lev.  111.  4  Mod.  154.  3  Lev.  125.  3  Mod. 
182.     Styles,  276,  392. 

Mr.  jluchmuty.  I  fhall  confider  this  by  looking 
into  the  Words  of  the  Will,  colled:  the  Intent,  and 
compare  it  with  the  Rules  of  Law. — "His  Brother 
and  his  Male  IfTue  fhall  inherit."     Thefe  Words 
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are  defcripti  ve  of  an  Eftate  Tail,  and  no  other.  The 
firft  Words  are  liable  to  be  reftrained,  controuled, 
or  defeated  by  the  laft ;  if  a  laft  Word  contradift 
the  firft,  the  laft  fhall  ftand.  1  Lilly,  449.  Co. 
Lit.  U2,  b.  The  Words  relate  as  well  to  William 
as  Paul.  Cro.  Ja.  448.  This  is  a  Cafe  Mr.  Otis 
(aid  could  not  be  found.  Cro.  Ja.  695,  Chadock  v. 
Cowley.  It  feems  abfurd  that  an  exprefs  Eftate  may 
be  controuled  by  latter  Words,  and  yet  that  where 
there  is  no  certain  Eftate  given  by  the  firft  Words, 
that  they  fhall  not;  I  fhould  think  they  might  a  for- 
tiori. 9  Coke,  128,  Sonday's  Cafe.  1  Ld.  Raymond, 
185,  Baker  vs.  Wall.  lb.  568,  Nottingham  vs. 
Jennings.  Comyns,  539,  Brice  vs.  Smith.  I  cite 
thefe  to  fhow  the  firft  Words  need  not  be  exprefs, 
and  that  the  laft  fhall  explain  the  firft.  I  utterly 
deny  that  the  giving  Woodland  could  by  Law  give 
a  Fee ;  but  if  that  be  the  Cafe,  when  the  Teftator 
afterwards  explains  his  Meaning,  that  muft  caufe  it 
to  be  otherwife.  As  to  the  Practice  of  the  Court, 
the  Rules  of  Law  by  being  recollected  would  de- 
ftroy  it  I  believe  no  Practice  agreeable  to  that 
Rule  of  Woodland  can  be  brought,  and  if  there  can, 
not  where  there  are  other  fuch  Words  as  are  here. 

As  to  the  Houfe,  it  does  not  appear  that  it  was 
to  build  an  Houfe  at  Roxbury ;  he  was  at  that 
Time  building  an  Houfe  there,  and  the  Devife, 
which  takes  no  Effeft  till  the  Death  of  the  Teftator, 
might  be  fome  Years  off.  —  Could  he  not  have 
pafled  it  by  Deed,  had  that  been  his  Intent?  It  is 
much  more  rational  to  conclude,  that,  as  he  had 
given  him  a  Farm,  he  intended  he  fhould  live  there, 
therefore  gave  him  ^6300  to  build  him  an  Houfe 

there, 
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there,  to  encourage  the  Settlement :  There  are  two 
Tra&s  given  William  and  Paul  much  in  the  fame 
Words.  I  can't  find  any  Reafon  why  they  fhould 
be  confined  to  Paul;  all  the  Lands  therein  be- 
queathed, in  Cafe  one  died  without  I  flue  Male,  are 
given  to  the  other;  he  defigning  to  entail  all  his 
Lands  to  the  Survivor  of  his  Sons,  and  his  Male 
I  flue,  he  has  done  it.  I  agree  he  intended  to  ex- 
clude the  Daughters;  could  he  then  think  he  was 
giving  a  Fee  Simple,  when  he  exprefsly  excludes 
them  ?  He  has  not  given  a  general  Eftate  Tail,  but 
confined  it  to  Male  Ifluc — They  lay  he  is  making  a 
new  Eftate,  I  fay  he  has  made  an  old  one.  In  the 
Cafe  of  Raymond,  'tis  faid  he  intended  an  Eftate 
Tail,  becaufe  the  Daughters  were  excluded.  Take  it 
as  a  Tail,  all  Purpofes  will  be  anfwered,  the  Daugh- 
ters will  be  excluded,  the  Heirs  Male  will  have  it; 
and  'tis  a  Tail  with  Crofs  Remainders,  all  which  he 
feems  to  have  had  in  View.  The  Heir-at-Law  is 
favoured — fo  he  is  here :  As  to  the  paying,  it  is  not 
always  denotive  of  a  Fee:  The  Wood  is  out  of 
Roxbury,  what  is  that  to  Manchaug?  He  has 
given  that  Farm,  and  ordered  that  Wood  to  be 
furnifhed ;  there  is  a  Difference  where  a  Sum  in  grofs 
is  ordered,  and  where  an  annual  Sum  not  exceed- 
ing the  Rents.  Co.  Lit.  9,  b.  There  is  an  Authority 
that  fays,  where  he  gives  it  fpecially,  it  is  not  an 
Inheritance.  2  Bacon.  William  could  not  be  a 
Lofer  by  fuch  a  Payment.  Gilbert  cites  Cro.  Eliz. 
498.  If  the  Devifor  orders  A  to  pay  B  a  Sum  in 
grofs,  this  gives  a  Fee,  though  not  even  then,  I  fup- 
pofe,  if  he  afterwards  explains  it  otherwife.  As  to 
the  Authorities  of  Viner,  they  relate  only  to  the 
Conftrudion  of  Wills,  which  we  agree  with  them : 
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As  for  the  Cafe  from  Moor,  of  the  Coats,  (5)  they      1762. 
were  to  be  paid  forever :  It  would  be  inconfiftent,  but  v^^^*/ 
that  as  the  Incumbrance  was  perpetual,  the  Eftate         *>• 
ftiould  be  perpetual  alfo.     The  other  Moor  Cafe 
is  only  that  all  Parts  of  a  Will  arc  operative,  we 
agree  to  it,  if  they  can  be  reconciled.     How  can  it 
be  fuppofed  the  Land  as  well  as  ^300  are  to  go 
towards  building  him  an  Houfe  ? — the  other  Words 
of  the  Will  di(pofe  of  the  Land  otherwife,  this  is  in 
Anfwer  to  the  Grammar  Cafe  (6) ;  Plowden's  Cafe  is 
only  the  Say  of  Council.      Moor's  Cafe  of  the 
Item  (7)  is  anfwered  by  Cro.  Ja.  695.     The  Inten- 
tion of  the  Will  can   be  no  otherwife  anfwered 
than  by  Tail; — if  a  Tail  not  an  Iota  is  loft. 

Mr.  Trowbridge.  We  all  agree  that  the  whole 
Will  is  to  be  taken  together ;  that  if  the  firft  Words 
are  doubtful,  the  laft  may  explain  them,  but  if  the 
firft  are  exprefs,  the  latter  fhall  not  controul  them. 
It  muft  be  abfurd  to  fuppofe  that  the  Farm  as  well 
as  Money  was  given  to  build  an  Houfe ;  in  fome 
Cafes  the  Item  may  couple,  in  fome  not.  5  Co.  7, 
Wyndham's  Cafe.  6  Co.  61,  Catcsby's  Cafe.  That  the 
Word  u  and "  is  to  be  governed  according  to  the 
Subjedt-Matter. —  If  there  is  any  particular  Eftate 
limited,  paying  does  not  make  a  Fee.  I  Vent. 
227.  Gilb.  Law  of  Devifes.  Comyn's,  539,  Brice 
vs.  Smith.  Thofe  Lands  which  he  gives  his  Daugh- 
ters, he  expreflly  entails,  fo  he  does  what  lie  gives 
his  Couzins,  and  ufes  the  Word  defend  as  he  does 
here;  as  for  the  Word  Inheritance,  an  Eftate  Tail 

is 

(5)  Erroneoufly  cited  *  the  "  Cafe  of  the  Coats  "  is  Smith  v.  Ty tidal, 
1  Salk.  685. 

(6)  Sid.  31a.  (7)  Moore,  cafe  153. 


Dudley. 
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is  as  much  an  Inheritance  as  a  Fee  Simple.  As  for 
ito£^'  the  Manner  of  England,  I  deny  that  he  meant  Com- 
mon Law,  he  only  intended  it  fhould  be  partable  as 
here ;  If  his  Intent  could  not  be  anfwered  according 
to  the  Rules  of  Law,  the  Law  will  mould  it  into  fuch 
one,  as  is  mod  agreeable  to  his  Will  and  Defign. 

Mr.  Gridley.  The  Intent  of  the  Dcvifor  fliall  be 
the  Pole  Star  of  the  Will,  and  then  every  Iota  fliall 
have  its  Force,  if  it  can  confistent  with  the  reft.  I 
agree  that  the  Subjed-Matter  muft  govern  in  all 
Cafes ;  the  Subj  eft-Matter  here  is  a  Supply  to  Wil- 
liam to  build  him  an  Houfe.  With  Regard  to  Mr. 
Trowbridge's  Authorities,  I  fee  not  how  they  are 
applicable  ;  the  firft  is  a  Common  Law  Convey- 
ance, to  be  judged  by  Common  Law  Maxims,  to 
be  taken  moil  ftrongly  againft  the  Grantor;  here 
the  Intent  of  the  Devifor  is  to  be  purfued;  —  If  the 
J6300  is  given  for  the  Houfe,  the  Lands  are  given; 
they  are  tied  by  an  indiflbluble  Band,  and  can't  be 
feparated,  but  by  a  Violence  upon  Common  Senfe. 
The  Moor  Cafe  has  Item%  here  is  none.  We  muft 
confider  of  our  Country  and  Real  Eftate  here :  To 
a  Perfon  unacquainted  with  our  Eftate,  this  might 
feem  ftrange,  but  to  us  who  know  Real  Eftates  are 
liable  for  the  Payment  of  Debts,  and  are  by  Aft  of 
Parliament  made  Chattels  Real,  for  the  Payment  of 
Debts,  (8)  that  they  are  almoft  the  only  Things  we 
have  to  trade  upon,  and  that  they  continue  in  a 
Family  fcarce  over  three  Generations,  'tis  not  ftrange 
they  fhould  be  put  upon  the  fame  Footing  with 
Perfonal  Eftate.     In  this  I   take  it,  both  muft  be 

fupported 

(8)  Anc.  Chart.  292. 
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fuppofcd  for  the  fame  Purpofe,  it  is  a  Conftrudtion 
arifes  from  the  Neceflity  of  the  Thing,  and  the 
Nature  of  Real  Eftate  here.  As  for  the  Objection 
again  ft  our  Conftrudtion,  that  it  is  uncertain  how 
long  he  would  live ;  there  was  an  Houfe  for  Paul, 
and  one  defigncd  for  William ;  if  there  was  none 
eredting,  'twas  for  one  hereafter  to  be  built,  if  one 
was  built,  to  finifli  it  or  to  reimburfe  him.  As  for 
the  after  Words;  whether  they  fhall  deftroy  the 
Force  of  die  Firft  —  the  Words  "  after  the  Manner 
of  England,"  —  it  being  unlimited,  it  muft  be  Com- 
mon Law;  who  would  fuppofe  Tail  Male  to  mean 
the  Manner  of  England  ? 

"  The  Heirs  Male,  and  after  to  the  Female ; " 
the  whole  Complexion  is  to  die  Creation  of  a  new 
Eftate ;  diis  laft  ought  to  be  wholly  laid  afide,  this 
extraordinary,  impoflible  Claufe. 

If  this  Claufe  operate  at  all,  it  can't  take  to  the 
Manchaug  Farm ;  if  that  can  be  fatisfied  elfewhere, 
it  need  not  be  applied  here ;  let  it  go  to  the  Rox- 
bury  Lands.     9  Mod.  154,  Adams  vs.  Clark. 

The  Chief  Juftice  delivered  the  Judgment  of  the 
Court  in  Favour  of  the  Fee  Simple.  (9) 


(9)  This  judgment  is  recorded  as  of  September  term  at  Worcefter, 
but  the  entry  bears  evidence  of  having  been  inferted  at  a  later  date. 
The  decifion  was  undoubtedly  given,  as  here  reported,  at  February  term 
in  Suffolk.  It  alfo  appears  that  "  immediately  upon  entering  up  this 
judgment,  the  faid  Thomas  moved  for  an  appeal  to  his  Majefiy  in  Coun- 
cil, which  the  Court  did  not  allow.*'  The  Province  Charter  provided 
for  an  appeal  to  the  King  in  "  perfonal  aftions  "  only.    Anc.  Chart.  3a. 

It  is  to  be  regretted  that  we  have  no  means  of  afcertaining  on  what 

ground  this  decifion  was  given.     If  the  Court  were  (atisfied  that  the 

4  land. 
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Jackfon  verf.  Foye. 

MRS.  JACKSON  was  upwards  of  thirty 
Years  a  Tenant  to  Mrs.  Foye,  paid  her 
of  Pavment  Rent  without  any  Dedudion  but  for  Repairs,  which 
by  a  Tenant,  were  often  made.  A.  D.  1758  they  fettled  Ac- 
Ywra^ndof  counts»  anc*  Mrs.  Jackfon,  owing  Mrs.  Foye,  gave 
the  giving  a  her  a  Note  of  Hand  on  Intereft.  The  prefent 
Handforthe  A&ion  was  brought  by  Jackfon  againft  Foye  for 
Balance  half  the  Rates  for  Twenty  Years. 

found  due  on  ' 

a  Settlement, 

PrSr*  The   only  Queftion  was,  whether  thefe  Settle- 

Contraa  to  ments,  that  Note  of  Hand  given,  when,  if  the  Rates 
under  *th?       had  been  reckoned,  there  would  have  been  a  Bal- 

Law^which  ance  ^ue  to  Jackf°n>  amounted  to  Evidence  of  an 
provides  that    exprefe  Contract. 

44  where  no  ct*. 

Contraa  is "  i** 

the  Landlord 

(hall  reim-         .      ,  ...  ........      ^  ., . 

burfc  half  the    'an"* M  wc"  **  tnc  money> waj  given  "  toward  building  the  houfe,    it  was 

Taxes.  Ruf-  evidently  excepted  from  any  operation  of  the  fubfequent  general  claufe. 
fell,  J.%diJ[cn-    But  if  the  effed  of  that  claufe  became  neceflary  to  be  considered,  a  more 

tiente.  difficult  queftion  muft  have  arifen.    The  words  directing  a  defcent 44  ac- 

cording to  the  manner  of  England,"  &c,  feem  clearly  to  intend  a  com- 
mon law  defcent,  in  oppofition  to  the  law  of  the  Province.  But  the 
words  which  immediately  follow, 4I  If  cither  of  my  fons  die,"  &c,  would 
feem  to  import  an  indefinite  failure  of  iflue,  and  to  give  the  brothers 
eftates  in  tail  male  general,  with  crofs  remainders,  alfo  in  tail  male. 
Abbott  v.  Effex  Co.  18  How.  aoa.  Hall  v.  Prieft,  6  Gray,  18,  and  cafes 
cited.  The  queftion  cannot  be  better  dated  than  in  Mr.  Otis's  words, 
antCy  p.  20  —  "  Can  an  implied  eftate  tail  ever  be  raifed,  when  the  firft 
words  give  an  eftate  unknown  to  the  laws  of  the  country  ?  "  In  the  cafe 
of  Hamfter  v.  Henderfon^  fofty  131,  Mr.  Auchmuty  fays  that 44  the  point 
of  charge  had  weight  "  in  this  cafe.  This  feems  hardly  probable,  as  one 
was  dire&ly  on  the  rents  and  profits,  and  the  other  a  charge  of  wood  to 
be  furniftied  from  the  land  itself.  See  24  Pick.  139.  And  even  a  per- 
fonal  charge  of  a  fum  in  grofs  will  not  enlarge  a  clear  eftate  tail,  though 
only  arifing  by  implication.  2  J  arm  an  on  Wills,  (1st  Am.  ed.)  172.  5 
T.  R.535.     2  B.  &  Ad.  318. 
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The  Court  (Jtiftke  Rttffell  dijfentiente)  gave  it  to      1762. 
the  Jury  as  their  Opinion,  that  it  did,  and  directed  ^ 
them  to  give   the    Defendant   Cofts,  which   they 
did.  (1) 


ACKSON 
FOTB. 


Wifwall  verf.  Hall. 

PLAINTIFF  and  Defendant  had  formerly  fub- 
mitted  Matters  in  Controverfy  to  certain  Ref- 
erees, who  had  reported  thereon.  This  Adtion  was 
brought  by  Wifwall  vs.  Hall  to  recover  the  Cofts 
upon  that  former  Suit,  for  though  the  Referees  had 
reported  that  they  fhould  bear  the  Cofts  between 
them,  yet  Wifwall  alledged  that  it  was  upon  a 
Promife  of  Hall  to  bear  the  whole  Cofts.  (2)  To 
verify  this  he  offered  the  Referees  as  Evidence.  But 
the  Court  ruled  unanimoufly  that  they  could  not  by 
parol  Evidence  controul  the  Report  which  was  of 
Record.  (3) 


WlSWAlL 

Hall. 

Rcc.  1762. 
Fol.  3»5- 

Referees 
cannot  be  ad- 
mitted to  tef- 
tify  that  their 
Award  that 
each  Party 
fhould  bear 
his  own  Cofts, 
was  made  in 
Confideration 
of  a  Promife 
by  one  Party 
never  to  en- 
force a  certain 
Judgment 
againft  the 
other. 


(1)  This  decifion  was  under  the  following  provifion  contained  for 
many  years  in  the  annual  tax  a£b  of  the  Province :  "  Saving  all  con- 
tracts between  landlord  and  tenant,  and  where  no  contract  is,  the  land- 
lord  to  reimburfe  one  half  of  the  tax  fet  upon  fuch  houfes  and  lands.*' 
See  pof/y  DerumpU  v.  Clark.  The  fame  provifion  in  fubftance  is  con- 
tained in  Rev.  Sts.  c.  7,^  8,  by  which  the  tenant  was  authorized  to 
retain  half  the  taxes  out  of  his  rent,  unlets  there  was  an  agreement  to 
the  contrary.  By  Gen.  Sts.  c.  1 1,  \  9,  he  may  fo  retain  the  whole  taxes 
or  recover  the  fame  by  action. 

(2)  This  is  inaccurately  dated.  The  declaration  alleges  that  the 
promife  by  the  defendant,  but  for  which  •*  the  referees  would  have 
awarded  the  plaintiff  cofts/*  was,  never  to  enforce  a  certain  other  judg- 
ment for  cofts  previoufly  recovered. 

(3)  Arbitrators  cannot  by  parol  teftimony  contradict  their  formal 
award  in  writing.     10  Met.  433.    4  Cufli.  317,  399. 
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1762. 


Save* 

Thorp.  Sayer  &  aj    vetf  Thorp  &  al. 

Rec.  1763. 
Fol.  17. 

THE  only  Queftion  of  Law  in  this  Cafe  was, 
whether  the  Owner  of  a  Veflell  and  the  Per- 
and  Hirer  of  fon  who  hired  and  freighted  her  could  join  in  an 
join  in  an  A&ion  of  Tiefpafe  for  running  away  with  the  Vef- 
TrefMftfbr  ^11.  (0  **  was  not  doubted  that  they  might  both 
running  away  have  their  Adions,  (2)  but  whether  they  could  join 
fell— £*re~  was  the  Doubt.  It  was  (aid  on  one  Side,  that  Ten- 
ant 


(1)  There  are  (everal  depofitions  on  file  in  this  cafe,  from  which  it 
appears  that  the  (loop  Profperous  was  employed  in  freighting  wood  on 
the  Chigne&o  River,  Nova  Scotia,  for  the  ufe  of  Fort  Cumberland,  and 
that  the  party  who  ran  away  with  her  were  deferting  foldiers  of  the  fort. 
The  defence  was,  the  confent  or  connivance  of  the  matter,  who  was  al- 
leged to  have  been  paid  for  a  fimilar  ufe  of  the  (loop  on  a  former  occa- 
fion,  and  to  have  induced  the  attempt  by  telling  the  foldiers  that  there 
would  be  no  refiftance,  and  that  they  were  fools  to  ftay  in  fo  bad  a  place 
after  their  time  was  up.  And  in  his  own  depofition  he  acknowledges 
having  found  forty -one  dollars  in  his  cabin,  which  he  was  told  the  fol- 
diers had  left,  and  which  he  was  induced  to  put  in  his  cheft.  There 
appears  alfo  among  the  papers  a  printed  proclamation  by  Governor 
Pownall,  bearing  date  March  17,1759,  and  reciting  that  his  Majefty, 
having  determined  to  make  a  general  invafion  of  Canada,  called  upon 
his  faithful  and  brave  fubjects  of  New  England  for  alfiflance ;  and  that 
the  Province,  having  refolved  to  raife  a  number  of  men,  "  have  made 
provifion  for  the  levying  and  fupport  of  fuch  to  the  firft  day  of  Novem- 
ber next,  faid  men  to  be  then  difmiflfed."  The  words  here  in  Italics  are 
underfcored,  mowing  that  the  paper  was  offered  to  prove  that  the  fol- 
diers' term  of  enliftment  had  expired  before  the  running  away  with  the 
veflel.  See  3  Hutchinfon's  Hift.  Mafs.  79.  The  verdict  was  for  the 
defendants. 

(2)  It  was  formerly  held  that  both  owner  and  bailee  might  maintain 
trefpafs,  but  that  a  recovery  by  one  (liould  ouft  the  other  of  his  right  of 
a&ion.  Bac.  Ab.  Trefpafs,  C.  a.  It  has  been  fince  decided,  that  gen- 
eral  owneHhip,  without  either  pofleflion  or  right  to  pofleflion,  is  not  fuffi- 
cient.  Ward  v.  Macau  ley  t  4  T.  R.  488.  Muggridge  v.  Eveletb,  9 
Met.  233. 
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ant  and  he  in  Reverfion  of  a  Freehold  fliall  never 
join ;  and  on  the  other,  that  it  would  be  a  Caufe  of 
multiplying  A&ions.  The  Parties  agreeing,  this 
Point  was  not  determined. 


1762. 

Say  ii. 
Thorp. 


Mr.  Gridley  in  this  Argument  faid:  Tre(pafs  and 
Debt  are  the  two  great  Adtions  on  which  the  Full- 
nefs  of  Evidence  is  required,  and  are  Adtions  of  the 
higheft  Nature. 


Oliver  verf.  Sale. 

OLIVER  fues  the  Defendant  for  felling  him  two 
free  Mulattos  for  Slaves.  (1)  There  was  no 
Bill  of  Sale,  but  only  feveral  Receipts  of  Money 
for  two  Negro  Boys  fold  $f  delivered.  It  was  fug- 
gefted  on  the  other  Side  that  the  Defendant  fold 
them  not  as  Slaves,  but  only  his  Right,  if  he  had 
any,  in  them.  (2)  —  The  Cafe  was  thus  argued. 
Mr. 

(1)  The  declaration  was  for  deceit,  in  felling  the  mulattos  to  the  plain- 
tiff as  flaves,  knowing  them  to  be  free. 

(a)  Previously  to  the  adoption  of  the  State  Conftitution  in  1780,  ne- 
gro flavcry  cxiftcd  to  fome  extent  in  Maflachufetts,  and  negroes  held  as 
(laves  might  be  fold  ;  but  all  children  of  flaves  were  by  law  free.  Body 
of  Liberties  of  1641,  art.  91.  Mafs.  Colony  Laws,  fed.  1660,)  5  ;  (cd. 
1671,)  10.  Prov.  Sts.  2  &  4  Anne.  Anc.  Chart.  52,  53,  745-749.  1 
Hutchinfon's  Hift.  Mafs.  444.  2  Hildreth's  Hift.  U.  S.  419.  1  John 
Adams's  Works,  51,55.  James  Otis's  Rights  of  the  Colonies,  (1764,) 
29,  37.  4  Mafs.  Hift.  Coll.  194  fyfeq.  2  Dane  Ab.  413,  416,426, 
427.  3  Plym.  Col.  Rec.  27.  5  lb.  216.  Winfor's  Hift.of  Duxbury, 
70,  71,  &  note.  Cutler  v.  March,  Rec.  1697,  fol.  159.  Allifon  v.  Cock- 
rantpoft,  94.  4  Mafs,  127,  128, &  note.  13  Mafs. 55 1,552.  16  Mafs. 
75,76.  10  Cum.  410.  2  Kent  Com.  (6th  ed.)  252.  2  Palfrey's  Hift. 
New  England,  30  &  note,  280  note,  370. 

Slaves 


Oliver 

v. 
Sale. 

Rec.  1762. 
Fol.  385. 

A  Perfon 
who  fells  a 
Negro  as  a 
Slave,  whom 
he  knows  to 
be  free,  is  lia- 
ble to  an  Ac- 
tion by  the 
Vendee  for 
the  Fraud. 
Aliter,  where 
he  tells  the 
Vendee  at  the 
Time  of  Sale 
that  he  will 
not  fell  the 
Negro  as  a 
Slave. 

A  Depofi- 
tion  which 
comes  up  in 
a  Cafe  from 
the  Inferiour 
Court  may  be 
read,  though 
the  Witnek 
is  alfo  prefent 
in  Court. 
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Mr.  Tbacber,  for  Plaintiff.  I  think  from  the 
Words  of  the  Receipt  it  may  be  learnt  what  was 
his  Intent  Sold  4*  delivered  conveys  the  Property; 
and  as  he  had  really  no  Right  to  a  Day's  Service  in 
the  Lads,  as  they  were  free,  he  could .  not  pais  any 

Property 

Slaves  were  admitted  to  be  church  members  at  a  period  when  church 
members  had  peculiar  political  privileges,  a  Winthrop,  26,  &  Sav- 
age's note.  Anc.  Chart.  117.  1  Bancroft's  Hid.  U.S.  360.  Slaves 
were  fometimes  required,  fometimes  prohibited,  to  fcrve  in  the  militia. 
3  Mais.  Col.  Rec.  268, 397.  4  lb.  pt.  1, 86, 257.  Journals  Mais.  Prov. 
Congreis,  (ed.  1838,)  29,  302,  553.  They  were  enlifted  in  the  army  in 
the  Old  French  War.  4  Mais.  Hilt.  Coll.  199,  203.  98  Mais.  Archives, 
122.  They  were  competent  witneflfes,  even  in  capital  trials,  e.  g.  in  the 
trial  of  the  Britijb  Soldiers  in  1770,  (ed.  1770,  p.  in,)  and  in  fuits  of 
other  ilaves  for  freedom,  as  appears  by  the  files  of  court. 

The  right  to  marry  was  fecured  to  them  in  1705  by  Prov.  St.  4  Anne. 
Anc.  Chart.  748.  The  fubfequent  records  of  Bolton  and  other  towns 
mow  that  their  banns  were  publiihed  like  thofe  of  white  perfons.  In 
1745,  a  negro  flave  obtained  from  the  Governor  and  Council  a  divorce 
for  his  wife's  adultery  with  a  white  man.  Jctbro  Bo/ton* s  Cafe%  9  Mais. 
Archives,  248.  In  1758,  it  was  adjudged  by  the  Superior  Court  of  Ju- 
dicature, that  a  child  of  a  female  flave,  **  never  married  according  to  any 
of  the  forms  prefcribed  by  the  laws  of  this  land,"  by  another  flave,  who 
•*  had  kept  her  company  with  her  matter's  confent,"  was  not  a  baftard. 
Flora's  Cafe,  Rec.  1758,  fol.  296.  And  the  wife  of  a  flave  was  not 
allowed  to  teftify  againft  him.  MS.  note  by  John  Adams  of  Cmfar  v. 
Taylor •,  in  Eflex,  1772,  (Rec.  1772,  fol.  91,)  in  the  pofleflion  of  Hon. 
Charles  Francis  Adams;  which  alfo  (hows  that  the  defendant  in  an 
aclion  of  falfe  imprifonment  was  not  permitted  under  the  general  iflue  to 
prove  that  the  plaintiff  was  his  flave. 

Such  a&ions,  called  ••  fuits  for  liberty,"  were  common  as  early  as 
1765.  2  John  Adams's  Works,  200.  The  lateft  inflance  of  a  verdict 
for  the  mailer  is  believed  to  have  been  in  1768.  Newport  v.  Billing, 
Rec.  1768,  fol.  284.  But  the  cafe  of  James  v.  Lecbmeret  in  Middlefex, 
a  year  later,  which  has  been  often  fpoken  of  as  having  determined  the 
unlawfulnefs  of  flavery  in  Maflachufetts,  is  ihown  by  the  records  and  files 
of  court  to  have  been  brought  up  from  the  inferior  court  by  fliam  demur- 
rer, and,  after  one  or  two  continuances,  fettled  by  the  jarties.  Rec.  1 769, 
fol.  196.  The  cafe  mentioned  by  Dr.  Belknap  in  4  Mafs.  Hift.  Coll. 
202,  as  "  the  firft  trial  of  this  kind,"  may  have  been  that  of  Margarett 
v.  Mvzzj,  which  was  a  writ  de  homine  rcflegiando,  fucd  out  and  tried 
in  Middlefex  in  1768,  and  on  review  in  1770,  in  which,  as  appears  by 
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Property  in  them,  and  therefore  muft  be  fuppofed      1762. 
to  have  fold  them  as  Slaves,  or  meant  from  the  firft  ^^olivei^ 

to  have  defrauded.  0V- 

Sals. 

Ch.  Juft%     Everything  which  is  bought  is  fold. 

Witnefles  were  produced  who  were  prefent  at 
the  Time  of  the  Sale,  and  heard  Defendant  fay  they 
were  Slaves. 

Mr.  Otis^for  Defendant.  I  hold  in  the  Cafe  of  a 
Negro,  there  fhould  be  an  exprefs  Warranty  of  their 
Freedom,  and  that  the  Rule  of  Merchandife  which 
obliges  the  Vendor  to  anfwer  for  what  he  fells  with- 
out Warranty  is  confined  to  Manufactures  of  the 
Country  which  a  Man  muft  be  fuppofed  to  know 
the  Quality  of;  but  in  this  Cafe  it  is  impoflible  in 
moft  Cafes  to  know  whether  they  are  free  or  not. 

Ch. 

the  depositions  on  file,  there  was  much  confli&ing  evidence,  and  the 
plaintiff  prevailed.  Rec.  1768,  fol.  311  ;  1770,  fol.  216.  Slavery  was 
certainly  recognized  by  law  in  Maflachufetts  after  this;  for  in  May,  177 1, 
Hutchinfon  wrote  to  Lord  Hillfborough,  "  Slavery  by  the  Provincial 
laws  gives  no  right  to  the  life  of  the  fervant  s  and  a  Have  here  is  confid- 
ered  as  a  fervant  would  be  who  had  bound  himfelf  for  a  term  of  years 
exceeding  the  ordinary  term  of  human  life ;  and  I  do  not  know  that  it 
has  been  determined  that  he  may  not  have  a  property  in  goods,  notwith- 
ftanding  he  is  called  a  flave."     27  Mais.  Archives,  159,  160. 

Slaves  convicted  of  theft  were  fentenced,  like  other  perfons,  befides 
being  whipt,  to  pay  treble  the  value  to  the  owner  of  the  goods  flolen,  and, 
if  unable  to  do  fo,  were  ordered  to  be  "  difpofed  of  in  fervicc  "  for  life, 
or  for  a  term  of  years,  ••  for  payment  of  the  fame."  Hercules  Sf  Sharp- 
er's Cafes,  Rec.  1757,  fol.  54,  55  ;  Docket  of  February  term,  1757,  in 
Suffolk,  ad  finem.    Jeoffs's  Cafe,  Rec.  177 1,  fol.  $$. 

By  virtue  of  the  firlt  article  of  the  Declaration  of  Rights,  prefixed  to 
the  Conftitution  of  Maflachufetts,  if  not  before,  flavery  was  entirely 
aboliflied  here,  a  Bradford  Hilt.  Mafs.  124.  4  Mafs.  Hiit.  Coll.  201- 
203.  31  lb.  90.  34  lb.  333.  Willard  Memoir,  153.  4  Mafs.  128. 
9  Amer.  Jur.  490.  18  Pick.  208-210.  7  Cum.  296.  7  Gray,  478. 
5  Leigh,  622, 623.    20  Law  Rep.  10 1,  108, 456. 
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Cb.  Juft.  Is  there  not  as  palpable  a  Fraud,  when 
a  Man  fells  a  Negro  as  a  Slave  whom  he  knows  to 
be  free,  as  when  he  fells  a  Bag  of  Feathers  and 
aflures  them  to  be  Hops  ?  That  he  knew  them  to 
be  free  they  muft  prove,  or  do  not  fupport  their 
Declaration.  (3) 

Mr.  Otis  offered  a  Depofition  lodged  in  the  Cafe 
to  be  read. 

Mr.  backer  demanded,  as  the  Witnefe  was  there 
in  Court,  she  might  be  examined  orally.  (4) 

Court  ruled%  that  when  Depofitions  come  up  in 
the  Cafe  they  may  be  firft  read.  (5) 

Mr. 


(3)  According  to  the  rule  now  fettled  in  this  country,  it  feems  that  the 
fctenter  would  be  unneceflary  —  the  vendor  being  liable,  on  the  implied 

warranty  of  title  in  the  fale  of  a  chattel.     Coolidge  v.  Brigbam,  i  Met. 

547- 

(4)  Among  the  papers  in  this  cafe  are  the  depositions  of  Anna  Bill 
and  Lydia  Whitaker,  one  of  whom  was  undoubtedly  the  witneft  "  there 
in  Court.**  The  depofitions  are  fubftantially  fimilar,  and  the  following 
is  an  exalt  copy  of  that  of  Lydia  Whitaker :  — 

"  Lydia  Whitaker  of  I  .awful  I  age  tcftifics  8c  fays  that  (he  was  at  the 
**  houfe  of  Capt.  John  Sale  when  Mr  Nath'l  Brown  8c  Mr  John  Oliver 
"  came  to  buy  two  of  his  negro  boys  6c  Capt.  Sale  told  them  that  he 
"  would  not  fell  them  for  Slaves  bccaufe  he  underftood  they  were  to  be 
"  free  after  fome  time,  8c  he  would  only  fell  his  right  8c  title  in  them, 
**  8c  Mr  Oliver  (aid  he  would  run  the  riik  of  their  ever  getting  free. 

her 
"  Lydia  x  Whitaker 
mark 
••  Sworn  before  the  Court  in  OcVr  176 1 

"  Att.     MlDDLECOTT    COOEB   CUr" 

(5)  The  cuftom  of  ufing  the  depofition  in  addition  to  oral  teftimony 
once  prevailed  in  Mauachufetts.  Compare  Colony  Law  of  1647  and 
Prov.  St.  of  7  W.  3,  (Anc.  Chart.  209,  288,)  with  the  St.  of  1797,  c. 
35,  reena&ed  in  Rev.  Sts.  c.  94,  ^  25,  and  Gen.  Sts.  c.  131,  ^  28. 
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Mr.  Otis.  When  the  Apprentice's  Indentures  are 
afligncd,  he  may  properly  be  faid  to  be  fold,  but 
'tis  no  Argument  of  his  Slavery. 

The  Evidence  being  clear  that  Sale  had  faid  he 
would  not  fell  them  as  Slaves,  and  told  Plaintiff  fo 
when  they  were  fold,  the  Court  dire&ed  the  Jury  to 
find  Defendant  Cofts. 

N.  B.  In  Aggravation  of  Damages,  had  they 
found  for  the  Plaintiff,  Mr.  Tkacher  faid :  "  Oliver 
by  felling  thefe  Boys  for  Slaves  expofed  himfelf  to 
a  Writ  of  Replevin,*  upon  which  if  Sheriff  returns 
'They  are  Efloignedj  there  fhall  go  a  Capias  in 
Withernam^  and  his  own  Body  fhall  be  fubjedted 
to  Confinement  till  they  are  produced." 


Hallowell  verf.  Dalton. 

THIS  Cafe  was  a  Review  of  an  Adion  brought 
by  Dalton  againft  Hallowell.  The  only 
Queftion  of  Law  was,  whether  after  Bond  given  to 
review,  before  the  Service  of  the  Writ,  there  can  be 
faid  to  be  fo  much  of  Suit  depending,  and  fo  much 
of  Parties,  as  that  a  Juftice  may,  out  of  Court,  take 
the  Evidence  of  Men  going  to  Sea,  according  to 
the  Province  Law  7  W.  3,  c.  11.(1)  Ruled,  there  is. 

*  Homine  replcgiando.     Vid.  F.  N.  B.  66.     New  Nat.  B.  151,  152. 
t  If  this  is  returned  non  eft  invent.,  a  Capias  (hall  iflue  againfl  the 
Defendant's  Goods  and  Effetts. 


Hallowell 

Dalton. 

Rec.  1762. 
Fol.  390. 

After  Bond 
given  to  re- 
view, and  be- 
fore the  Ser- 
vice of  the 
Writ,  the 
Depofition  of 
Witnefles 
going  to  Sea 
may  be  taken 
under  the 
Province 
Law  of  7  W. 
3*  c.  11. 


(1)  This  law  provided  for  the  taking  of  affidavits  of  "  witnefles  in  civil 
5  caufes," 
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Rcc.  1762. 
Fol.  383. 

An  Execu- 
tor of  his  own 
Wrong  is  not 
liable  to  an 
Attachment 
of  his  Body 
or  proper 
Goods  on  a 
Debt  of  the 
Teftator. 


Gould  verf.  Stevens. 

THIS  Aftion  was  an  Attachment  againft  Ste- 
vens as  Executor  of  Somebody,  a  Debtor  of 
the  Plaintiff's.  Plea  in  Abatement  was  made,  that 
by  the  Law  as  Executor  he  fliould  have  been  fum- 
moned,  and  not  his  Body  or  proper  Goods  attached. 
The  Replication  to  this  was,  that  though  he  was 
named  Executor  in  the  Writ,  he  was  not  appointed 
by  the  Teftator,  but  was  Executor  of  his  own 
Wrong. 


Mr.  Tbacker.  The  Province  Law  2  Ann.  c.  5,(1) 
dire&s  the  Manner  of  Suits  againft  Executors  and 
Adminiftrators.  Executor  of  his  own  Wrong  takes 
the  Duty  and  the  Burden,  he  is  by  Wrong  in  the 
fame  Manner  as  if  by  Right,  and  is  anfwerable  no 
further  than  as  Effects  come  to  his  Hands.  The 
Common  Law  is  the  fame  with  the  Province  Law. 

Mr.  Sewall,  contra.  An  Executor  in  his  own 
Wrong  cannot  maintain  an  A<ftion  certain.  He  is 
not  favoured  as  Executor  by  Right  4  Wm.  & 
Mary,  c.  2.  1  Salk.  297.  2  Ventris,  179.  The 
Law  knows  Nothing  of  them  but  to  reft  rain  and 
punifh  them. 

Judgment  that  the  Writ  abate. 


caufcs,"  with  a  "  notification  to  the  adverfe  party,"  but  fpecificd  no 
time  as  the  commencement  of  a  fuit.  Anc.  Chart,  a 8 8.  But  the  St. 
of  1797 1  c  35,  provided  for  taking  depofitions  only  "when  the  writ, 
original  fummons,  or  complaint  (hall  have  been  ferved."  This  is  in 
fubftance  rcenacled  in  Rev.  Sts.  c.  94,  ^15,  and  Gen.  Sts.  c.  131,^  19. 
(1)  Anc.  Chart.  377.  St.  1783,  c.  32,  \  9.  Rev.  Sts.  c.  no,  \  1. 
Gen.  Su.  c.  128,  ^  5. 
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Barristers  9 

Memorandum.  ( 1 )  habits. 

JAMES  OTIS,  Edmund  Trowbridge,  Jeremy  Rec.  1761. 
Gridley,  Richard  Dana,  Benjamin  Kent,  Dan-  — — — — 
icl  Farnham,  John  Worthington,  James  Otis,  junr., 
James  Putnam,  Jofeph  Hawley,  John  Chipman, 
Oxenbridge  Thacher,  Robert  Auchmuty,  Sam'l 
White,  James  Hovey,  Samuel  Fitch,  Jonathan 
Sewall,  William  Cufhing,  Robert  Treat  Paine, 
William  Pynchon,  William  Read,  Samuel  Swift, 
Jofeph  Dudley,  Benja  :  Gridley,  Samuel  Quincy, 
and  John  Adams,  having  been  called  by  the  Court 
to  be  Barrifters  at  Law,  the  following  Gentlemen, 
viz.,  Edmund  Trowbridge,  Jeremy  Gridley,  Benja- 
min Kent,  James  Otis,  junr.,  Oxenbridge  Thacher, 
Robert  Auchmuty,  Samuel  Fitch,  Jonathan  Sewall, 
Robert  Treat  Paine,  Samuel  Swift,  Samuel  Quincy, 
and  John  Adams,  Efquires,  appeared  accordingly 
this  Term  in  Barrifters*  Habits.  (2) 


(1)  As  this  memorandum  clofes  the  record  of  the  term  on  the  Suffolk 
docket,  it  is  here  inferted,  although  not  a  part  of  Mr.  Quincy 's  reports. 

(2)  John  Adams  was  fworn  on  the  14th  of  November,  1761.  Rec. 
1761,  fol.  239.  In  a  note  to  his  diary  at  that  date  he  fays:  "  About 
this  time  the  project  was  conceived,  1  fuppofe  by  the  Chief  Jufticc,  Mr. 
Hutchinfon,  of  clothing  the  judges  and  lawyers  with  robes.  Mr.  Quincy 
and  I  were  directed  to  prepare  our  gowns  and  bands  and  tie  wigs,  and 
were  admitted  barrifters,  having  praclifcd  three  years  at  the  inferior 
courts  according  to  our  new  rules."  2  John  Adams's  Works,  133. 
See  alfo  Adams's  Letters  to  Tudor,  10  lb.  233,  245. 
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HI  Georgii  Ter.  in  Sup.  Cur. 

Prefent : 

The  Honourable 

Thomas  Hutchinfon,  Efqr.,  Chief  Juftice. 
Benja :  Lynde,        \ 
JohnCufhing,         Lf         y  ftj 
Chambers  Ruffell,  ^lqrS"  JUlt,C6S' 
Peter  Oliver, 


Wrintham 
Proprietors 

Metcalf. 

Rcc.  1763. 
Fol.  17. 

Proprietors 
of  common 
and  undivided 
Lands  are  in- 
competent 
Witneffcs  in 
a  Suit  where 
the  Corpora- 
tion is  a 
Party. 


Wrentham  Proprietors  verf.  Metcalf.  ( 1 ) 

IT  was  moved  that  fome  of  the  Proprietors 
fhcmld  be  admitted  Witnefles  in  this  Cafe, 
who  were  not  of  the  Committee  who  brought  this 
Suit.      2  Lev.  231,*  was  cited,  where  Scroggs,  Cb. 

•  Square  of  this  Cafe.  Theory  of  Evid.  105,  106,  and  2  Lilly's  Abr. 
702.  1  Str.  575,  1069.  Vid.  2  Lev.  236.  2  Sid.  109.  1  Vera.  154. 
2  Vera.  317.    Vid.  Cun.  Law  Dict'y,  Will. 


(1)  This  was  an  action  of  cjc&ment,  originally  brought  in  the  Infe- 
rior Court  againft  Jofhua  Daniels,  who  fuggefted  that  he  held  the  prcm- 
ifes  by  deed  of  bargain  and  fale  with  warranty  from  Jonathan  Metcalf, 
whom  he  prayed  might  be  vouched  in  to  defend  the  fuit,  and  who  was 
fubfequently  admitted  for  that  purpofe.  In  the  Superior  Court  the  cafe 
was  entitled  as  above. 
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Jiift.i  fays,  "  that  it  ought  not  to  be  a  general  Rule       1763. 
"  that  Members  of  Corporations  (hall  be  admitted  vv^entham 
44  or  denied  to  be  Witnefles  in  Actions  for  or  againft  Proprietors 
"  their  Corporations :  But  every  Cafe  (lands  upon     mbtcalf. 
"  its  own  particular  Circuniftanccs,  viz.,  whether 
"  the  Intereft  be  fo  confiderable  as  by  Prefumption 
"  to  produce  Partiality  or  not." 

In  this  Cafe  at  Bar  it  was  objected  that  they  were 
liable  to  Cods,  and  might  each  Member  be  taken 
for  the  Whole.  A  Guardian  not  admitted  in  Evi- 
dence in  Favour  of  his  Charge. 

Ruled,  that  they  be  not  admitted  in  this  Cafe. 
Ch.  Juft.  doubted  whether  in  any  Cafe,  where  the 
Intereft  was  ever  fo  fmall,  if  they  were  dire<ft  Plain- 
tiffs they  (hould  be  admitted.  (2) 


(2)  The  genera]  rule  feems  to  have  been  that  only  members  of  pub- 
lic or  municipal,  religious,  and  charitable  corporations  were  competent 
witnefles  in  fuits  where  the  corporation  was  a  party  or  interefted.  i 
Grcenl.  Evid.  ^  331,  333.  The  St.  of  1792,  c.  32,  provided  for  the 
admiflibility  of  members  of  any  *'  town,  diftricl,  prccincl,  pari  Hi  or  other 
religious  .incorporate  fociety."  Counties,  fchool  diftri&s  and  mutual  in- 
fu ranee  companies  were  afterward  added  to  the  lift.  Rev.  Sts.  c.  94, 
\  54.  St.  1 850,  c.  34.  By  the  practice  alts  of  1 85 1  and  1852,  all  incom- 
petency from  intereft  was  removed,  except  in  cafe  of  parties  to  fuits ; 
and  finally,  by  Sts.  1856,  c.  188,  and  1857,  c.  305,  parties  themfelves 
have  been  admitted.     Gen.  Sts.  c.  131,  ^  13,  14. 
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Derumple  verf.  Clark. 

Rcc.  1763.    /T\HIS   A&ion   was   brought    by  the    Tenant 

°'9'        X     againft   the   Landlord   for  the   Recovery  of 

Evidence  half  the  Taxes,  upon  the  Province  Law  called  the 
full  JuUtby  Tax  A<ft.  (1)  This  Cafe  was  faid  to  differ  from  the 
fivTorafixf°r  Cafe  o(  Jack/on  v.  Rye,  (2)  try'd  before  this  Court 
Years,  with-  in  Auguft  Term  laft,  as  in  that  Cafe  Jackfon  had 
of  DeXaioiT  been  Tenant  to  Foye  fo  many  Years,  there  had 
fuch^bcin8'  keen  many  Settlements, — whereas  here  Derumple 
alfo  the  had  been  Tenant  only  five  or  fix  Years.    The  Rent 

the  Town,  is   bad   been   paid,  but   there  had   been   no   regular 
fufficicnt  Evi-  methodical  Settlement 

dence  of  a 
Contract  to 

SnXeTthT  Mr-  ^uchmuty,  for  Plaintiff,  urged,  that  the  Law 

Province        was  very  exprefe  and  particular —  "  Where  no  Con- 

Law  which  __ . 

provides  that   "  tra<ft  is,  the  Landlord  (hall  reimburfe  the  Tenant 

Com«anis»»   "half  the  Taxes>"  fo  that  the  Payment  of  the  whole 

the  Landlord   Rent  is  no  Argument  of  a  Contract  to  pay  half  the 

burfe^aJf "the  Taxes,  for  the  Tenant  by  the  Law  is  not  to  keep 

J?/!?-    **/"  back  his  Rent,  but  to  have  the  Taxes  reimburfed, 

tienu.  which  is  an  Argument  that  the  Whole  is  firft  to  be 

paid.     I  can  have  no  Idea  of  an  implied  Contrail 

in  this  Cafe ;  the  Law  evidently  points  out  an  ex- 

prefs  one. 

Mr.  Whacker,  for  Defendant.  It  has  been  the  un- 
interrupted Cuftom  of  this  Town  for  the  Tenant  to 
pay  the  whole  Taxes,  and  though  this  Law  is  of 

very 


(1)  See  ante,  p.  27,  note  (1).  (2)  Ante,  p.  26. 


February  Term  s  Geo.  s.  39 

very  antient  Date,  (3)  we  find  no  Adtion  on  it  till 
1752;  fo  that  it  always  fuppofed  that  fuch  a  Con- 
tract is  made.  The  Words  of  the  Law  are  not  — 
where  no  exprefs, — no  written, — no  verbal, — but 
"  where  no  Contraft  is."  And  I  think  the  continual 
paying  Rent  for  feveral  Years  without  any  Demand 
of  a  Deduction,  and  feveral  Receipts  having  been 
given  by  the  Plaintiff  to  the  Defendant  in  full  of  all 
Accounts,  are  full  Evidence  that  fuch  was  the  In- 
tention and  Meaning  of  the  Parties,  which  is  a  fuffi- 
cient  Contract.  To  have  this  Point  called  in  Ques- 
tion would  be  big  with  the  grcateft  Inconveniences. 
If  Landlords  who  from  Year  to  Year  have  received 
their  whole  Rents,  and  given  Difchargcs  for  them, 
are  to  be  called  to  account  for  many  Years'  Taxes, 
it  would  be  productive  of  an  ample  Harveft  of 
Suits,  of  which  perhaps  our  Brotherhood  might 
reap  the  Gleanings. 

Mr.  Juchmuty.  As  to  the  Cuftom  of  the  Town ; 
if  there  had  been  no  Law,  that  might  have  been  an 
Argument  of  fome  Weight;  but  the  Law  is  ex- 
prefs, and  fhall  any  pretended  Cuftom  controul  it? 
As  for  the  Confequences  they  mud  not  be  confid- 
ered  —  if  it  is  Law,  it  is  Law,  &c. 

Juftice 

(3)  The  earlieft  ftatute  provifion  that  we  find  on  this  fubjeel  is  in  the 
Pruv.  St.  of  4  W.  &  M.  in  1692.  By  this  a£t  however,  as  by  the 
Gen.  Sts.  of  i860,  c.  11,^9,  the  landlord  was  to  pay  the  whole  taxes  in 
the  abfence  of  any  particular  agreement.  The  first  provifion  for  a  con- 
tribution was  in  the  Prov.  St.  of  6  W.  &  M.  in  1694,  and  is  as  follows: 
44  The  fermer  or  occupier  of  any  houfes  or  lands,  being  aflcfled  for  the 
fame  in  his  occupation,  to  be  reimburfed  the  one  half  of  what  he  mall 
fo  pay  toward  the  faid  afleffitient  by  the  landlord  or  leflbr  where  there  is 
no  particular  contract  to  the  contrary,  and  (hall  be  allowed  to  difcount 
the  fame  out  of  his  rent."  The  la(t  claufe  was  omitted  in  fubfequent 
alts.     Ante,  p.  27,  note  (1). 
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Juftice  Oliver.  As  for  the  Cuftom  of  the  Town, 
I  can't  think  it  of  any  Weight;  but  as  the  Law- 
fays  "  where  no  Contract  is/'  you  muft  confine  it  to 
an  exprefs  Contract  I  fee  no  eflential  difference 
between  this  and  the  Cafe  of  Foye  fy  Jack/on*  and 
can't  but  think  the  Evidence  you  have  is  a  Pre- 
fumption  of  a  Contrad  fo  ftrong  that  you  muft  find 
for  the  Defendant 

Juftice  Ruffell.  I  think  the  Law  evidently  means 
an  exprefs  Agreement  However,  I  don't  think 
we  have  here  any  Evidence  of  an  implied  Agree- 
ment, or  any  Agreement  at  ail. 

Juftice  Cufliing.  If  there  be  Anything  to  fhow 
the  Intention  of  the  Parties,  I  hold  that  Evidence 
of  a  fufficient  Agreement  within  the  Senfe  of  the 
Law ;  and  that  the  Intention  of  thefe  Parties  was 
that  the  Tenant  fhould  pay  the  Whole,  may  be 
collected  from  the  Evidence  joined  to  the  Cuftom 
of  the  Town. 

Juftice  Lynde.  I  always  thought  that  the  Inten- 
tion of  this  Law  was  not  to  affe<ft  the  Taxes  in 
fuch  Towns  as  this,  but  merely  where  Farms  are 
let  to  the  Halves,  where  the  Benefit  of  the  Eftate 
being  divided,  'tis  but  juft  the  Charges  fhould  be 
divided  too.  I  think  the  Cuftom  of  the  Town  is  a 
great  Thing,  and  that  the  Parties  are  to  be  fup- 
pofed  to  intend  according  to  the  Cuftom  I  think 
the  Evidence  fufficient  to  prove  a  Contrad  within 
the  Intendment  of  the  Law. 

Ch.  Juft.     You  are  to  go  according  to  Law  and 

Evidence. 
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Evidence.  Where  the  Law  is  in  any  Cafe  doubt-  ll^ 
full  and  the  Equity  of  it  plain,  you  fhould  verge 
towards  Equity.  Cuftom  (hall  not  be  placed  in 
Oppofition  to  Law,  but  it  may  be  a  Circumftance 
going  to  interpret  the  Intention  of  the  Parties.  I 
fee  Nothing  to  diftinguifh  this  from  the  Cafe  of 
Jackfon  v.  Foye. 

Ferdift  for  Defendant. 


Daniels  verf.  Bullard.  v. 

BULLARD. 

A  DEPOSITION   was  offered;    the   Caption    Rp~-  njs- 
imported  that  the  Witnefs  was  immediately  — 

going  out  of  the  Country,  and  therefore  the  oppo-  tnJj|ewit^ 

fite  Party  not  notified.     Ruled  bad.  nefs  is  imme- 

diately about 
to  leave  the 
Country  will 
t  not  authorize 

the  taking  his 
Deposition 
without  No- 

Barnes  verf.  Greenleaf.  JS*  fi^ 

THE  Queftion  in  this  Cafe  was,  whether  Mr.      Ba™m 
Wheelwright  fhould  be  admitted  as  a  Wit-   Greenleaf. 
nefs.     The  Adtion  was  brought  againft  Greenleaf   Rec.  1763. 
(Sheriff)  for  an  infufficient  Service  of  a  Writ  upon  — Fo '  *3* 
which  the  Return  flood  thus  :  "  I  have  attached  the      An  Officer 
Defendant,  and  taken  Mr.   Wheelwright's  Word  changes  a  De- 
for  his  Appearance."  (1)     Mr.   Wheelwright  was  ^^j^"1 

offered   Confideration 
of  the  Prom- 

(1)  The  return  as  fct  forth  on  record  is  as  follows :  Perfon  for 

44  Suffolk  fi.     Bofton,  June  17,  176a.     I  attached  the  body  of  the  his  Appear- 
6  within   ancc,  can 
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1763.       offered  to  prove  that  at  the  PlaintifPs  Confent  the 

v,-b]^sw/  Prifoner  was  difmifled.     He  was  obje&ed  to,  be* 

«*•         caufe  'twas  faid  the  Sheriff  would  recur  to  him,  if 

Green  leaf* 

"he  loft  in  this  Arftfon.     But  'twas  anfwered,  there 
Aaion  on       could  be  no  fuch  Recourfe,  for  the  Sheriff  deviating 

SfSft  from  *c  Path  of  his  Duty  muft  exPea  Ac  Confe- 
fon  is  there-    quence.  (2)     He  was  admitted  and  (worn.* 

fore  a  compe- 
tent Witnefs 
for  the  Officer 

in  an  A  ft  ion  + 

for  the  insuffi- 
cient Service. 

Elwbu.  Elwell  verf.  Pierfon. 

PlERSON. 

Rec.  .763.  (¥rom  EJe*J  (3) 

Fol.  56. 


D    f    f  T^HE  Queftion  in  this  Cafe  was,  whether  Sam- 
Land  as  fol.  X     uel,  Son  of  the  original  Devifor,  took  an  Eftate 

lows  :  "To  oi   •] 

my  Son  S.  and  1  ail, 

his  Heirs  for-  *  Vid.  4  Bac.  Ab.  462,  463,  top.  (4) 
ever,  provided 

that  my  faid  

Son  (hall 

STanThis^"  wilhin  named  Thoma«  Carnes,  and  Nathaniel  Wheelwright  Efq.  gave 

Mother  dur-  n's  won*  *°r  n"  appearance  at  Court. 

ing  our  Lives  Bbnja  :  Cudworth, 

with  fufficient  Deputy  Sheriff." 

and  conyen-  (a)  s    p    Denny  y  i;ncojn%  $  Mafe.  385.     In  that  cafe  the  officer 

tenance  "  "  forbore  to  aired,  upon  a  promife  by  a  third  party  to  deliver  the  debtor 

Afterwards :  t0  hi™  at  a  day  named.     Parfons,  C.  J.    "  It  is  to  be  regretted  that 

44  A  Mb  where-  officers  having  a  plain  path  before  them  will  not  purfue  it.     If  they 

as  it  is  ex-  deviate  from  it,  it  muft  be  at  their  own  peril,  and  they  cannot  protect 

Pre  5      J*  ..  themfelves  againft  the  damages  arifmg  from  a  breach  of  official  duty 

have  this  my  ty  any  collateral  ftipulation  for  indemnity."     See  alfo  4  Mafs.  370. 

Living  to  him  But  taking  receipts  for  property  attached,  or  notes  in  confederation  of 

and  his  for-  forbearing  to  attach,  is  confident   with   the  officer's   duty.     Fofter  v. 

ever,  my  Will  Clark,  19  Pick.  319.     And  fuch  receiptor  has  been  held  incompetent 

STLif?*,"*  'hrough  in«ereft.     ,j  Pick.  16. 

hereby  ap-  (3)  ^ne  e^ate  ^ue^  *°r  ls  defcribed  as  44  a  neck  of  land  in  Glocefter 

point  my  Harbour  now  called  Pierfon's  Neck." 

Grandfon  R.,  (4)  Bac.  Ab.  Sheriff,  O. 
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Tail,  and  if  he  did,  whether  the  Plaintiff  is  fole  Heir       1763. 
in  Tail  of  Samuel,  being  elded  Son  of  eldeft  Son  ^"elwelT"' 
all  along.  ^  tv- 

0  PlERSON. 

The  Words  of  the  Will  are  thefe :  " I  give  to  to  tetonest 
"  Samuel  Elwell  the  Houfe  I  now  live  in,"  &c.  HcTunto 

this  my  Liv- 

Afterwards:  "I  give  all  my  faid  Houfing  &c.  ^ft^ta* 

"  exprefled,  to  him  my  faid  Son  Samuel,  and  his  ^me^him 

"  Heirs  forever,  provided  that  my  faid    Son   (hall  and  his  Heirs 

"  maintain  Myfelf  and  his  Mother  during  our  Lives  ["'cafe  thaT* 

"  with  fufficient  and  convenient  Maintenance."  fa!d. R- d°d}e 

without  Heir, 
it  (hall  then 

Afterwards:  "Alfo  whereas  it  is  above  exprefled  nextcideft 
"that  my  Son  Samuel  (hall  have  this  my  Living  of  my  Grand- 
"above  faid  to  him  and  his  forever,  my  Will  and  ing,  andfo  in 
"  Meaning  is,  and  I  do  hereby  appoint  my  Grand-  MorttHty^ 
"  fon  Robert,  Son  of  faid  Samuel,  to  be  the  next  one  from  an- 
"  immediate   Heir  unto   this  my  Living  after  his  ncxt  eldeft 
"  Father,  my  faid  Son  Samuel,  to  enjoy  the  fame  to  fonmJu^™d" 
"  him  and  his  Heirs  forever.     And  in  Cafe  that  faid  ing."    Held, 
"Robert  do  die  without  Heir,  it  (hall  then  fall  to  JeLX 
"  the  next  eldeft  of  my  Grandfons  furvivine:,  and  fo  Fc*  simple. 

•      1-1       s<i    /•       /-  w  i*  /•  1  It /terns, 

"  in  like  Cafe  of  Mortality  one  from  another  to  the  that  but  for 
"  next  eldeft  of  my  Grandfons  furviving."  5  m£T 

nance,  S. 

Mr.  Thacber  for  the  Tail.      It  is  objedted   that  taken  an 
there  were  but  two  Witnefles  to  the  Will.    At  that  Ettatc  TaU* 
Time  the  Law  required  but  two.     The  Statute  of 
Frauds  was  never  fuppofed  to  extend  here,  till  we 
made  a  like  Law  here.  (5)     Vid.  Old  Colony  Laws, 

158. 


(5)  Prov.  St.  4  W.  &  M.    Anc.  Chart.  233. 
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l76&  158.  (6)  The  Qucftion  is,  whether  Samuel  took  an 
v-£^~/  Eftate  Tail,  by  the  Words  of  the  Will.  Great 
v-  Condefcenfion  is  given  to  Wills,  and  Words,  which 
in  Ads  executed  in  the  Lifetime  would  not  make 
Eftates  Tail,  will  make  them  in  Wills,  becaufe 
Teftators  are  fuppofed  to  be  inops  confilit\  and  Lord 
Holt  obferves  that  there  were  no  fuch  Conveyances 
at  Common  Law,  but  by  Statute.  The  Teftator's 
Intent  is  to  be  the  Rule  of  Conftru&ion,  if  agree- 
able to  Rules  of  Law.  The  firft  Devife  is  an  In- 
heritance; then  he  explains  his  Grandfbn  Robert 
to  be  the  next  immediate  Heir  of  his  (aid  Son 
Samuel ;  he  does  not  retrad,  but  only  dire&s  how 
that  Inheritance  (hall  go.  The  Intent  appears  from 
this  alfo  —  He  fays,  the  next  eldeft  Brother  (hall 
inherit  for  want  of  Heirs ;  now  he  could  not  die 
without  Heirs,  while  he  had  any  Brothers,  whence 
it  appears  he  excluded  Brothers  from  his  Idea  of 
Heirs  in  this  Cafe,  and  (b  could  only  mean  Heirs  of 
the  Body.  There  is  a  Difference  between  the  Re- 
mainder over  being  given  to  a  Stranger,  and  to  one 
of  Kin ;  in  the  firft  Cafe  it  cannot  be  explanatory 
of  what  Heirs  are  meant ;  in  the  laft  it  is.  9  Co. 
128,  Sondafs  Cafe.  Cro.  Ja.  415,  Webb  fy  Hearing. 
Id.  448,  King  vs.  Rumball.  Id.  695,  Cbaddock  vs. 
Cowley.  1  Ld.  Raym.  569,  Nottingham  vs.  Jennings. 
Comyns,  539,  Brice  vs.  Smith.  Ld.  Talbot,  1,  Tyte 
vs.  Willis. 

The  only  Queftion   remaining  is,  whether  this 
Eftate  Tail  firft  vefted  in  Samuel  the  Son,  or  Rob- 
ert 


(6)  Col.  Laws,  ed.  of  1672.     Anc.  Chart.  204,  ^  2. 
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ert  the  Grandfon;  I  think  in  Samuel,  firft,  becaufe       l7fy 

Samuel  had  an  Inheritance  by  the   firft  Words;  ^J^^ 

Secondly,  becaufe  the  Teftator  appoints  Robert  his         v- 

next  immediate  Heir ;  this  is  finely  (howing  how 

the  Inheritance  fliall  be  limited,  and  it  is  as  it  would 

be  limited  by  Law,  fuppofing  it  an  Eftate  Tail. 

The  Inheritance  of  Samuel  (hall  by  no  means  be 

taken  away,  if  the  Will  can  be  conftrued  otherwife, 

as  in  this  Cafe  the  Words  do  not  make  an  Eftate 

for  Life  only,  but  a  Limitation. 

Mr.  Gridley.  The  Queftion  is,  whether  Samuel 
took  a  Fee  Simple  or  Tail ;  the  firft  Words  of  the 
Will  give  him  a  Fee,  but  afterwards  fay  Robert 
(hall  be  his  Heir :  We  all  agree  as  to  the  Fee  •— 
we  fay  the  other  Words  (hew  the  Intent.  If  Sam- 
uel had  a  Fee,  he  could  convey  it,  and  Robert 
would  not  be  his  Heir ;  in  the  fecond  Place,  every 
Word  (hall  be  operative  if  poftible ;  whereas  on 
their  Suppofition  the  laft  Words  are  of  no  Force. 
Robert  on  their  Suppofition  (hould  take  only  as  the 
Law  gave  him,  and  Robert  took  as  a  Purchafer, 
which  he  could  not  do  unlefs  Samuel  took  an  Eftate 
for  Life :  If  a  Fee,  he  could  not  —  if  he  took  a  Fee, 
the  laft  Words  go  for  Nothing. 

Juchmuty  againft  the  Tail.  Their  Authorities  do 
not  reach  this  Cafe,  the  Intent  of  the  Teftator  is  to 
be  followed,  but  the  Intent  muft  be  clear  and  muft 
be  agreeable  to  the  Rules  of  Law.  The  Fee  is  at 
firft  plainly  given ;  and  where  an  exprefs  Eftate  is 
given,  nothing  by  Implication  (hall  take  it  away, 
l  Saik.  236,  Popham  vs.  Banfield.  Cro.  Cha.  368, 
Spirt  vs.  Btnce.     6  Co.   16,  fVild's  Cafe.     Where 

an 
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1763.      an  Implication  affefts  an  Heir  at  Law,  that  Im- 
^^^^  plication  muft   be  very  ftrong.     2   Bac.  66,  Tit 
v-         Devife. 

PlERSON. 

I'll  conlider  the  Force  of  the  Words  in  the  Will, 
and  whether  thofe  Words  operate  fo  ftrongly  as  to 
turn  the  plain  Fee  Simple  into  a  Tail.  If  Robert 
died  and  left  Iflue,  well  —  but  if  not,  then  to  the 
next  eldeft  Grandfon,  which  is  not  the  Courfe  of 
Tails;  fo  that  the  Teftator's  meaning  cannot  be 
colle&ed  from  thefe  Words;  and  if  a  Man  (hall  try 
to  make  fuch  an  Eftate  as  the  Law  never  made,  I 
take  it  to  be  utterly  void.  I  (hall  (hew  the  Words, 
pointing  out  the  next  immediate  Heir  a  meer  Nul- 
lity. The  Grandfon  of  an  younger  Son  may  be  an 
elder  Grandfon  than  thofe  of  an  elder,  which  is  not 
agreeable  to  Tail. 

Cb.  Jvft.  $uare  —  Whether  the  fecond  Son  of 
an  eldeft  Son  may  not  be  called  an  elder  Grandfon, 
than  an  elder  Grandfon  of  a  younger  Son  ? 

Mr.  Juchmuty.  This  with  vulgar  Minds  would 
not  be  a  natural  Thought  I  think  if  he  has  any 
Eftate,  it  is  a  Fee  Simple.  Cro.  Jam.  590,  Pells  vs. 
Brown.  (This  Cafe  he  largely  compared  with  the 
Cafe  at  Bar.)  The  ordering  him  to  maintain  his 
Mother  amounts  to  his  ordering  him  to  pay  her  a 
Sum  in  grofs,  which  is  allowed  to  caufe  a  Fee  Sim- 
ple. 2  Bacon,  54.  (7)  3  Rep.  31,  a.  1  Lill.  451. 
The  true  Diftinftiou  is  between  a  Sum  to  be  paid 

out 


(7)  Bac  Ab.  Devife,  C. 
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out  of  the  Rents,  and  a  Sum  in  grofs,  which  rri&y 
be  greater.     But  fuppofing  the  Cafe  to  be  doubtful,   ^"e^^" 
as  they  are  the  Plaintiffs,  I  take  it  to  be  incumbent         v- 
upon  them  to  make  out  a  clear  Title. 

Mr.  Gridley.  2  Bacon,  62.  (8)  With  Regard  to 
the  Difherifon  of  the  Heir,  that  is  not  in  this  Cafe  to 
be  confidered  —  if  it  is  the  Mind  of  the  Teftator, 
that  is  the  Rule.  By  the  firft  Part  Samuel  was  to 
have  had  a  Fee  Simple,  but  fo  as  not  to  exclude 
Robert ;  'tis  plain  he  intended  Robert  fhould  have 
the  Eftate.  Samuel  muft  either  have  a  Fee  Simple, 
Tail  or  an  Eftate  for  Life:  If  for  Life,  how  is  it  to 
him  and  his  Heirs  ?  —  if  in  Fee,  what  has  Robert  ? 
The  laft  Claufe  confirms  my  Opinion,  it  muft  be 
fuppofed  that  by  eldeft  Grandfon  he  intended 
Grandfon  by  Samuel ;  this  is  the  natural  Courfe, 
that  if  Robert  died,  it  fhould  go  to  the  Brothers  of 
Robert,  other  Children  of  Samuel. 

Cb.  jfuft.  Is  it  not  better  firft  to  make  it  an 
Eftate  Tail  in  Samuel,  that  it  fhould  rather  go  to 
thefe,  than  other  Grandfbns,  than  becaufe  it  is  thus 
divided,  that  therefore  it  is  an  Eftate  Tail  ? 

Mr.  Gridley.  Cafes  in  Equity,  184,  Cafe  28, 
Shaw  vs.  Weigh.  Cro.  Cha.  57.  As  for  the  Cafe 
Veils  ty  Brawn,  here  is  nothing  like  a  Limitation ; 
Upon  his  Supposition  it  tends  to  fuch  a  Perpetuity 
as  the  Law  abhors,  it  fhould  have  been  "  if  Sam- 
uel die  widiout   IfTue;"   here  it  is   "if  Robert." 

With 
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With  Regard  to  the  Maintenance,  if  there  is  a 
Elwill  Doubt,  what  the  Eftatc  is,  it  (hall  be  a  Fee  Simple, 
p  v'  H      but  never  was  any  Maintenance  conftrued  to  make 

a  Fee  Simple,  when  a  clear  Tail  was :  Maintenance 

in  fome  Tails  is  good. 


The  Court  chofe  to  confult  upon  the  Matter,  and 
fo  Judgment  was  adjourned  to  Auguft  Term,  where 
the  Chief  Juji ice  delivered  the  Opinion  of  the  Court, 
which  he  (aid  was  unanimous  that  Samuel  by  the 
Words  would  have  taken  a  Tail ;  but  that  the  Bur- 
den and  Duty  of  Maintenance  made  it  a  Fee  Sim- 
ple. (9) 


RUSSEL 

Oakes. 

Rec.  1763. 
FoL.  91. 

Payment 
by  the  Maker 
to  the  Prom- 
iiee  of  a  Note 
on  Demand 
is  a  good  De- 
fence againft 
a  fubfequent 
Indorfee  for 
Value  without 
Notice. 
Hutcbmfon% 


Ruflel  verf.  Oakes. 
(From  Middle/ex.  J 

THIS  was  an  A&ion  of  the  Cafe  on  a  Note  of 
Hand  which  was  indorfed  to  the  Plaintiff, 
and  appeared  to  have  been  paid  before  the  Indorfe- 
ment.  The  Queftion  was,  whether  the  Plaintiff 
fliould  recover  in  this  Aftion  or  be  barred  by  the 
Payment  (1) 

Mr. 


(9)  It  would  feem,  however,  that  the  Court  mud  have  considered  the 
intent  of  the  teftator  to  be  doubtful,  as  other  wife  it  would  be  difficult  to 
anfwer  Mr.  Gridlcy's  pofition  that  "  never  was  any  maintenance  con- 
ftrued to  make  a  fee-fimple  when  a  clear  tail  was."  a  Jarman  on  Wills, 
17a. 

(1)  It  appears  by  the  declaration  that  the  note  in  fuit  bore  date,  Octo- 
bc  >9»  >759»  an<*  was  payable  on  demand  to  one  James  Webber  or 
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Mr.  Trowbridge  for  Defendant.  Strange,  674. 
It  is  always  held  when  Payment  is  once  made,  a 
Promife  is  of  no  Force.  Lucas,  287.  (2)  After  the 
Promifee  had  once  received  it  he  could  not  recover 
himfelf ;  he  cannot  give  a  greater  Power  than  he 
has  himfelf.  Skinner,  410.  In  a  Declaration  on 
inland  Bills  'tis  faid  "then  wholly  unpaid."  2 
Show.  495. 

Mr.  Gridley.  This  Cafe  muft  appear  evident  on 
our  Side  to  any  Pcrfon  who  is  at  all  acquainted  with 
the  Nature  of  Bills  of  Exchange.  To  pay  him  or  his 
Order,  is  there  any  Intereft  to  transfer  ?  Is  not  the 
Intereft  gone  ?  The  Indorfer  is  guilty  of  a  Fraud 
againft  the  Indorfee,  who  has  his  A&ion  for  it. 
There  is  an  entire  Difference  between  this  and  in 
Cafe  it  had  not  been  paid  till  after  the  Indorfement, 
for  by  this  the  Property  is  changed  and  in  the  In- 
dorfee. Trade  would  be  rendered  very  precarious, 
if  fuch  negotiable  Notes  can't  be  difcharged  but  by 
taking  up  of  the  Note. 

Mr.  Kent.  Cunningham  on  Bills  of  Exchange 
cites  Comyns.  It  was  formerly  fettled  Law  that 
the  Confideration  fhould  not  be  called  in  Queftion 
—  they  are  upon  the  fame  Footing  as  Inland  Bills. 

Ch.  Jttft.     If  this  Adlion   fhould   be  barred,  it 

feems 


order,  and  by  him  indorfed  to  the  plaintiff.  The  queftion  of  law  was 
raifed  by  a  fpecial  vcrdift,  which  fliowed  that  the  plaintiff  took  the  note 
by  indorfement  on  the  4th  of  Auguft,  1761,  after  it  had  been  paid,  but 
without  knowledge  of  the  payment. 

(a)  v.  Ormfton,  10  Mod.  287. 

7 
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feems  to  me  that  one  half  of  the  Trade  muft  be 
extremely  precarious,  for  it  refts  upon  fuch  Bills, 
whofe  Credit  muft  be  deftroyed.  It  deftroys  the 
Diftin&ion  between  Notes  negotiable  and  not. 


RUSSEL 

Oakes. 


Juft.  Rujfell.     There  is  no 
them  till  the  Indorfement. 


Difference  between 


Judgment  was  rendered  at  Cambridge  in  Auguft 
Term,  1763,  for  Defendant*  (3)  Cb.  Juft.  dijeth 
tiente. 


Report  of 
the  fecond 
Argument 
upon  Writs 
of  A fliftance. 


*  §lu.  If  the  Reafon  of  the  Judgment  in  Strange,  1 155,  would  not 
have  been  pertinent  in  this  Cafe.  Vid.  Salk.  344  s  Carth.  356;  L'd 
Raym'd,  87. 

(3)  S.  P.  Baker  v.  Wheat  on,  5  Mais.  512.  Hemmemuay  v.  Stone,  7 
Mafs.  58.     But  see  St.  1839,  c.  111,  ^  1  j  Gen.  Su.  c.  53,  §  xo. 

The  cafe  on  the  next  page,  argued  and  decided  at  Auguft  term,  1761, 
feems  to  have  been  copied  into  the  book  here  from  notes  taken  at  that 
time.  That  the  notes  were  Quincy's  own  appears  from  the  memorandum 
prefixed  to  the  argument  of  Otis,  foft,  55  ;  and  at  the  end  of  the  cafe 
in  the  MS.  is  a  reference  to  "  Law  File  C,"  which  probably  contained 
his  original  notes,  now  loft.  It  feems  ftrange  that  this  argument  mould 
not  have  been  mentioned  by  the  hiftorians.  Even  John  Adams,  who 
was  admitted  to  the  bar  only  four  days  before,  (ante,  35,)  and  to  whom 
we  are  indebted  for  a  report  of  the  firft  argument  upon  Writs  of  Af- 
fiftance  in  February  176 1,  {post,  469,)  does  not  appear  to  have  left  any 
notice  of  this  one,  except  in  a  letter  of  October  4,  1780,  to  Mr.  Cal- 
koen,  in  which  he  fays  that  the  queftion  "  was  folcmnly  and  repeatedly 
argued  before  the  fupreme  court  by  the  moft  learned  counfel  in  the  . 
Province."  7  John  Adams's  Works,  267.  But  Adams's  diary  con- 
tains only  one  entry  between  his  admiflion  and  June  5,  1762.  2  John 
Adams's  Works,  133,  134.  And  his  autobiography  and  his  letters 
to  William  Tudor  were  written  many  years  afterwards.  Vid.  ptft, 
409,417.  Hutchinfon,  having  teceived  his  inftrucTions  from  England 
(ince  the  firft  argument,  (poft,  415,  note,)  probably  considered  the 
fecond  argument  a  mere  form.  For  copies  of  the  papers,  and  other  in- 
formation about  the  Writs  of  Afliftance,  fee  Appendix  I. 
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Georgii  Ter.   in  Sup.   Cur. 
Paxton's  Cafe  of  the  Writ  of  Afliftance. 

PaxtonV 

CHARLES   PAXTON,  Efq.,  applied  to  the       Casb' 
Superiour  Court  for  the  Writ  of  Afliftants,  as    *%;*£* 
by  Aft  of  Parliament  to  be  granted  to  him.  ; 

This  Court 

Upon  this,  the  Court  defired  the  Opinion  of  the  imie  general 
Bar,  whether  they  had  a  Right  and  ought  to  grant  it 


Writs  of 
Afliftance  to 
Officers  of 

Mr.  Otis  #-  Mr.  Thacher  fpoke  againft.  the  Cuftoms. 


Mejfrs.  Gridley  $f  Auchmuty  (2)  for  granting  it. 

Mr.  Teacher  firft  read  the  A<fts  of  14  Car.  2,  ch. 
22,  and  7  &  8  of  Wm.  &  Mary,  upon  which  the 
Requeft  for  this  Writ  is  founded.  (3) 

Though  this  A<51  of  Parliament  has  exifted  60 
Years,  yet  it  was  never  applied  for,  nor  ever  granted, 

till 


(1)  Auguft  term  i  Geo.  3,  which  was  adjourned  without  day  on 
Thurfday,  November  19th,  1761.  Rec.  1761,  fol.  239.  The  argu- 
ment and  decision,  here  reported,  were  made  upon  Wcdncfday,  the 
1 8th  of  November.     Bofton  Gazette  of  November  23,  1761. 

(2)  Auchmuty  was  foon  after  appointed  Advocate  General,  in  the 
place  of  Otis,  who  had  refigned  to  avoid  arguing  for  these  Writs. 
WafhbunTs  Jud.  Hift.  Mafs.  185,  186. 

(3)  Sts.  13  &  14  Car.  2,  c.  1 1,  §  5  ;  7  &  8  W.  3,  c.  22,  §  6  ;  (juqted 
in  Gridley's  firft  argument,  poft,  480,  481. 
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till  17  56;  (4)  which  is  a  great  Argument  againft 
""p][^^  granting  it ;  not  that  an  Ad  of  Parliament  can  be 
Case.  antiquated,  but  Non-ufer  is  a  great  Prefumption  that 
the  Law  will  not  bear  it ;  this  is  the  Ileafoning  of 
Littleton  and  Coke.  Knight  Service,  p.  80,  Seft. 
108.(5)  Moreover,  when  an  Aft  of  Parliament  is 
not  exprefs,  but  even  doubtful  1,  and  then  has  been 
negleded  and  not  executed,  in  fuch  a  Cafe  the  Pre- 
fumption is  more  violent 

-      Cb.   Juftice.  (6)     The   Cuftom   Houfe   Officers 

^  have  frequently  applied  to  the  Governour  for  this 

Writ,  and  have  had  it  granted  them  by  him,  (7) 

and  therefore,  though  he  had  no  Power  to  grant  it, 

yet  that  removes  the  Argument  of  Non-ufer. 


k: 


Mr.  Whacker.  If  this  Court  have  a  Right  to 
grant  this  Writ,  it  muft  be  either  ex  debita  Jufiitia 
or  difcretionary.  If  ex  debita  Juftitia%  it  cannot  in 
any  Cafe  be  refufed ;  which  from  the  A61  itfelf  and 
its  Confequences,  he  argued,  could  not  be  intended. 
It  can't  be  difcretionary ;  for  it  can't  be  in  the 
Power  of  any  Judge  at  difcretion  to  determine 
that  I  fhall  have  my  Houfe  broken  open  or  not. 
As  fays  Juft.  Holt,  "  There  can  be  no  difcre- 
tionary Power  whether  a  Man  fhall  be  hanged  or 
no."  (8) 

He  moved  further  that  fuch  a  Writ  is  granted 

and  muft  iffue  from  the  Exchequer  Court,  and  no 

other 

(4)  Pax  ton's  cafey  Auguft  term,  1755  ;  poft,  402-404,  &  notes. 

(5)  Co.  Lit.  81  a,  81  b.     S.  P.  11  Met.  291. 

(6)  Hutchinfon,  appointed  November  13th,  1760.     Poft,  410,  411. 
^    (7)  S.  1\  3  lliitchinfon*s  I  lift.  Mais.  92.     Post,  401. 

(8)  Armftrong  v.  LiJU%  (1697)  Comb.  410.     S.  C.  }.  Kel.  95,  105  j 
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other  can  grant  it;  4  Inft.  103;  and  that  no  other      1761. 
Officers  but  fuch  as  conftitute  that  Court  can  grant  Vp][^^ 

it.         Case. 


Skin.  671 ;  Holt,  63  ;  11  Mod.  109, 157  \  Carth.  395  ;  1  Salic.  63.  The 
decifion  in  that  cafe  was,  that  a  conviclion  of  manflaughter  and  allow, 
ance  of  benefit  of  clergy  were  a  bar  to  an  appeal  of  murder  by  the  heir 
of  the  dec ea fed  ;  and  that  the  defendant  was  entitled  to  be  allowed  his 
clergy  at  once,  without  waiting  for  the  trial  of  the  appeal,  on  which,  if 
convicted,  he  might  be  hanged.  S.  P.  3  Inst.  130$  Smithy,  Taylor, 
(1771)5  Bur.  1778. 

Benefit  of  clergy  docs  not  appear  to  have  been  allowed  in  the  Colony 
of  Maflachufetts.  1  Hutchinfon's  Hift.  Mafs.  (3d  cd.)  388,  note.  At 
a  later  period,  it  was  allowed  in  the  Province  in  cafes  of  manflaughter 
and  burglary.  Trial  of  the  Britijb  Soldiers,  (ed.  1770)  209.  Wafh- 
burn's  Jud.  Hill.  Mais.  194.  But  it  was  not  fettled  to  what  other 
crimes  it  extended.  Kefolution  of  General  Court  in  February,  1768, 
14  Mafs.  Archives,  507.  2  John  Adams's  Works,  534.  Opinion  of 
Trowbridge  on  "  Benefit  of  Clergy  refpecling  Rape,"  Keith  MS.  No. 
11.     {Fid.  post,  478.)     It  was  abolilhed  here  by  St.  1784,  c.  56. 

The  appeal  of  death  was  by  Lord  Holt  ••  eflccmed  a  noble  remedy, 
and  a  badge  of  the  rights  and  liberties  of  an  Englifhman."  Rex  v. 
Toler,  1  Ld.  Raym.  557  ;  12  Mod.  375;  Holt,  483.  See  Barrington 
on  Sts.  (5th  ed.)  27.  In  the  early  part  of  the  laft  century  in  England, 
persons  who  had  been  acquitted  on  indictments  for  murder,  were  often 
tried,  convicted  and  executed  on  appeals.  Kendall  on  Trial  by  Battel 
(3d  ed.),  44-47.  In  1770  its  abolition  was  fuggested  in  the  Houfe  of 
Commons,  but  not  prcfled.  2  Cavendifh  Debates,  13.  20  Howell's 
State  Trials,  716.  An  appeal  of  murder  was  brought  in  England  as 
lately  as  18 17,  but  defeated  by  the  appellant's  declining  to  accept  tlie 
wager  of  battel.  AJbford  v.  Thornton,  1  B.  &  Aid.  403.  Such  appeals, 
as  well  as  all  trials  by  battel,  were  then  abolifhcd  by  St.  59  G.  3,  c.  46. 

The  Englifli  Sts.  of  9  II.  3,  c.  34,  &  6  Ediv.  1,  c.  9,  concerning  ap- 
peals of  murder,  were  in  force  in  the  Provinces  of  Pennlylvania  and 
Maryland.  Report  of  Judges,  6  Binn.  599,  604.  Kilty  on  Maryland 
Sts.  141,  143,  158.  It  is  faid  that  no  fuch  appeal  was  ever  brought  in 
Pcnnfylvania.  Roberts  on  British  Statutes  in  Pennfylvania,  59,  60. 
But  in  Maryland  in  1765  a  negro  was  conviclcd  and  executed  upon 
fuch  an  appeal.  Soaper  v.  Tom,  1  Har.  &  McHen.  227.  The  St.  of 
9  H.  3  was  cxpreflly  adopted  in  South  Carolina  in  17 12;  and  Mr. 
Cooper,  the  ftate  editor  of  its  ftatutcs,  doubts  whether  trial  by  battel 
and  appeal  of  death  were  not  both  ft  ill  in  force  there  in  1837.  2  Sts.  at 
Large  of  South  Carolina,  401,  403,  715. 

On  the  debate  in  the  Houfe  of  Commons  in  1774  on  the  bill  «*  for 
the  better  adminiflration  of  Juftice  in  Maflachufetts  Bay,"  a  claufe 

fufpending 


Benefit  of 
clergy  in 
Maflachu- 
fetts. 


Appeal  of 
death  in  Eng- 
land. 


Appeal  of 
murder  in 
the  other 
Colonies. 


In  Maflachu- 
fetts Bay. 
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*761-  it.  2  Inft.  551.  That  this  Court  is  not  fuch  a 
v*pXxton^s^  on^  yid.  Prov.  Law.  (9)  This  Court  has  in  the 
Case.  moft  folemn  Manner  difclaimed  the  Authority  of 
the  Exchequer ;  this  they  did  in  the  Cafe  of  Mc- 
Neal  of  Ireland  &  McNeal  of  Bofton.(io)  This 
they  cannot  do  in  Part ;  if  the  Province  Law  gives 
them  any,  it  gives  them  all  the  Power  of  the  Ex- 
chequer Court ;  nor  can  they  chufe  and  refufe  to 
adt  at  Pleafure.  But  fuppofing  this  Court  has  the 
Power  of  the  Exchequer,  yet  there  are  many  Cir- 
cumftances  which  render  that  Court  in  this  Cafe  an 
improper  Precedent ;  for  there  the  Officers  are 
fworn  in  that  Court,  and  are  accountable  to  it,  are 
obliged  there  to  pafe  their  Accounts  weekly;  which 
is  not  the  Cafe  here.  In  that  Court,  there  Cafes 
are  tried,  and  there  finally;  which  is  another  Diver- 
sity. Befides,  the  Officers  of  the  Cuftoms  are  their 
Officers,  and  under  their  Check,  and  that  fo  much, 

that 


fufpending  the  appeal  of  murder  was  vigoroufly  aflailed  by  Dunning, 
Burke,  Fox,  and  others,  and  withdrawn.  17  Pari.  Hift.  1291,  1292, 
1296.  And  Mr.  Kendall  thinks,  it  exifted  in  the  Colonies.  Kendall, 
248,  249,  272.  But  Mr.  Dane  fays,  the  appeal  of  felony  did  not  exist 
here.  7  Dane  Ab.  336.  And  fee  Constitution  of  Maflachufetts,  c.  6, 
art.  6  ;  Declaration  of  Rights,  arts.  12,  15  ;  U.  S.  Conftitution,  amend- 
ment 5. 
Trial  by  bat-  In  England,  the  last  joinder  of  iflue  for  trial  by  battel  was  on  a  writ 
tel.  of  right  in  1638  ;  but  the  judges  deferred  the  combat  from  time  to 

time  for  error  in  the  record  until  1641,  when  the  Houfe  of  Commons, 
upon  the  petition  of  the  tenant,  "  ordered  a  bill  to  be  brought  in  to  take 
away  trial  by  battel."  Claxton  v.  Lilburne,  2  Rufliw.  Hift.  Coll.  788, 
790;  3  lb.  356.  Commons  &  Lords  Journals  1620-1641,  quoted  in 
Kendall,  135,  note.  3  Bl.  Com.  337  &  feq.  But  no  fuch  bill  was 
parted  in  England  until  1820,  ut  sup.  This  mode  of  trial  is  not  fuppofcd 
to  have  been  introduced  in  America,  unlefs  in  South  Carolina,  ut  suf. 
Pofty  178.     3  Wilfon's  Works,  142.     3  D all.  350.     2  Sumner,  68. 

(9)  Prov.  St.  11  W.  3,  Anc.  Chart.  330,  331. 

(10)  McNeal  v.  Brideoai,  post,  470,  note. 
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that  for  Mifbehaviour  they  may  punilh  with  corpo-      1761. 
ral  Punifhment     3  &  4  Car.  2,  §  8.  (1 1)     7  &  8  ^^^rf 
W.  &  M.  does  not  give  the  Authority.  (12)  Casb- 

(Mr.  Otis  was  of  the  fame  Side,  but  I  was  abfent, 
while  he  was  speaking,  moft  of  the  Time,  and  so 
have  but  few  Notes.) 

Mr.  Otis.  12  Car.  2,  19.  (13)  13  &  14  Car.  2, 
p.  56.  Let  a  Warrant  come  from  whence  it  will 
improperly,  it  is  to  be  refufed,  and  the  higher  the 
Power  granting  it,  the  more  dangerous.  The  Ex- 
chequer itfelf  was  thought  a  Hardfhip  in  the  firft 
Conftitution.  Vid.  Rapin,  Vol.  lft,  p.  178,  386,  ~" 
403,  404.  (14)     Vol.  2,  285,  (15)  375.  (16) 

It 


(11)  St  13  &  14  Car.  2,  c.  iif  §  8. 

(12)  St.  7  &  8  W.  3,c.  22,  §6. 

(13)  St.  12  Car.  2,  c.  19,^0//,  395,  note. 

(14)  Rapin's  Hift.  of  Eng.  (id  cd.)  London,  1732.  The  pages  re- 
ferred to  in  the  firft  volume  relate  to  the  Court  of  Exchequer  and  pro- 
ceedings therein. 

(15)  Where  Rapin  fays,  that  in  1629  the  privy  council  of  Charles  1    Breaking  of 
gave  orders,  •'  impowering  the  officers  of  the  cuftoms  to  enter  into  any   houfes,  «c, 
ftiip,  veffcl,  or  houfe,  and  to  fearch  in  any  trunk  or  chert,  and  break  any   by  officers  of 
bulk  whatfoever,  in  default  of  the  payment  of  cuftoms.    But  befides  that  ?"  tom5  m 
this  had  never  been  pra&ifed  before,  another  inconvenience  arofe.    Thcfe    ,$*  . 
officers,  under  colour  of  fcarching,  11  fed  many  oppreflions  and  rogueries, 

which  caufed  the  people  (till  the  more  to  exclaim/*     See  alfo  1   Rufli- 
worth's  Hilt.  Coll.  665,  668,  669  ;  2  lb.  8,  9. 

Before  writs  of  afliftancc  were  ifliicd  in  MaflTachufetts,  the  officers  of  In  Maflachu- 
the  customs,  '*  merely  by  the  authority  derived  from  their  commiffions,   fetts  before 
had  forcibly  entered  warehoufes,  and  even  dwelling-houfcs,  upon  in  for-    *755» 
mation  that  contraband  goods  were  concealed  in  them."     But   ••  the 
people  grew  uneafy  under  the  excrcife  of  this  aflumed  authority,"  and 
refilled  or  fued  the  officers.     3  Ilutchinfon's  Hift.  Mafs.  92. 

(16)  The  articles  of  impeachment  againft  the  Earl  of  Strafford  in    Impeachment 
1641,  beginning  with  the  ninth  article,  which  charged  him  with  iflfuing  of  Strafford, 
general  warrants  of  arreft.     S.  C.  &  S.  P.  in  Rufhw.  Hift.  Coll.  65, 

236-240;   3   Howell's  State  Trial  1391,  1404,  1427. 
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1761.  It  is  worthy  Confuieration  whether  this  Writ  was 

Paxton's     conftitutional  even  in  England;  (17)  and  I  think  it 

Case.  plainly  appears  it  was  not;  much  lefs  here,  fince  it 
was  not  there  invented  till  after  our  Conftitution 
and  Settlement.  (18)  Such  a  Writ  is  generally 
illegal.  Hawkins,  B.  2,  ch.  i,  Of  Crim.  Jur.  (19) 
Viner,  Tit.  Commiflion,  A.  (20)  1  Inft.  464.  (21) 
29  M.  (22) 

Mr.  Juchmuty.  Bacon.  (23)  4  Inft.  100.  From 
the  Words  of  the  Law,  this  Court  may  have  the 
Power  of  the  Exchequer.  Now  the  Exchequer 
always  had  that  Power;  the  Court  cannot  regard 
Confequences,  but  muft  follow  Law.  As  for  the 
Argument  of  Non-ufer,  that  ends  whenever  die  Law 
is  once  executed ;  and  this  Law  has  been  executed 
in  this  Country,  and  this  Writ  granted,  not  only  by 
the  Governor,  but  alfo  from  this  Court  in  Ch.  Jut 
tice  Sewall's  Time.  (24) 

Mr.  Gridley.     This  is  properly  a  Writ  of  Aflift- 
ants, 

(17)  An  indication  of  the  pofition,  more  diflinclly  dated  in  Otis's 
firft  argument  in  February,  1761  :  "  An  a&  of  Parliament  againft  the 
Conllitution  is  void."     Vid.  poft,  474,  6c  Appendix  I,  J. 

(18)  %.  Whether  Otis  here  intended  to  deny  that  A  els  of  Parlia- 
ment bound  the  Province.    See  Appendix  I,  J. 

(19)  2  Hawk.  c.  i,§§7»8- 

(20)  "  If  commiflion  i flues  to  take  J.  S.  and  his  goods,  without  in- 
dictment, or  fuit  of  the  party,  or  other  procefs,  this  is  not  good  ;  for  it 
is  againft  the  law." 

(21)  Probably  1  Inft.  272  b,  note  to  Lit.  §  464:  "The  fureft  con- 
duction of  a  ftatute  is  by  the  rule  and  rcafon  of  the  common  law." 

(22)  Probably  c.  29  of  Magna  Charta  :  "  Nullus  liber  homo  capiatur% 
*vel  imprifonctur"  &c.     2  Inft.  45  &  ftq.     See  Appendix  I,  E. 

(23)  Bac.  Ab.  Court  of  Exchequer. 
Oh)  *755-i759*/°A  403-4°^. 
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ants ^  not  Afliftance;    not   to   give  the  Officers  a      1761. 

greater  Power,  but  as  a  Check  upon  them.     For  ^yk%^g^% 

by  this  they  cannot  enter  into  any  Houfe,  without       Cask- 

the  Prefence  of  the  Sheriff  or  civil  Officer,  who  will 

be  always  fuppofed  to  have  an  Eye  over  and  be  a 

Check  upon  them.     Quoting  Hiftory  is  not  fpeak- 

ing  like  a  Lawyer.     If  it  is  Law  in  England,  it  is 

Law  here ;  it  is  extended  to  this  Country  by  A<51 

of  Parliament    7  &  8  Win.  &  M.  ch.  18.  (25)    By 

Aft  of  Parliament  they  are  entitled  to  like  Aflift- 

ants ;  (26)  now  how  can  they  have  like  Afliftants,  (26) 

if  the  Court  cannot  grant  them  it ;  and  how  can 

the  Court  grant  them  like  Afliftance,  if  they  cannot  . 

grant  this  Writ.     Pity  it  would  be,  they  (hould 

have  like  Right,  and  not  like  Remedy ;  the  Law 

abhors  Right  without  Remedy.     But  the  General 

Court  has  given  this  Court  Authority  to  grant  it, 

and   fo   has   every  other  Plantation   Court  given 

their  Superiour  Court.  (27) 

TJje  Juftices  were  unanimously  of  Opinion  that 
this  Writ  might  be  granted,  and  fome  Time  after, 
out  of  Term,  it  was  granted.  (28) 


(15)  St.  7  &  8  W.  3,  c.  22,  %  6. 

(16)  Altered  in  the  MS.  from  "  Afliftance  "  to  "  Afliftants."  The 
words  of  St.  7  &  8  W.  3,  c.  22,  ^  6,  arc  ••  like  afliftance/* 

(27)  But  it  is  Paid  that  in  other  colonics  the  writs  were  rcfufed.  7 
John  Adams's  Works,  267.     4  Bancroft's  Hist.  U.  S.  431,  note. 

(28)  Judgment  was  given  at  the  conclufion  of  the  argument  on  the 
18th  of  November,  1761.  Bo  (Ion  Gazette  of  November  23,  1761.  And 
it  appears  by  the  court  files  that  the  writ  was  iflued  on  the  2d  of  Decem- 
ber, 1761.     See  App.  I,  C. 

For  a  report  of  another  cafe  of  public  intereft,  decided  foon  after,  to 
which  Paxton  was  a  party,  fee  Province  of  Majfachufetts  Bay  v.  Paxton, 
App.  II. 
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Rcc.  1763. 

Pol.  12. 

•     A  Collec- 
tor of  Taxes 
cannot  main- 
tain an  Ac- 
tion to  recov- 
er them  where 
the  Remedy 
given  by  Stat- 
ute is  by  Dif- 
trefs. 

The  Want 
of  Power  to 
maintain  fuch 
Altion  is  not 
Matter  of 
Abatement. 


Ill  Geo.  3. 


Ruddock  verf.  Gordon. 

RUDDOCK  was  a  Collector  of  Taxes  in  the 
Town  of  Bofton,  and  brought  his  Adtion, 
which  was  Trefpafs  upon  the  Cafe,  for  the  Defend- 
ant's Tax,   upon  a  general  Indebitatus  JffumpfiU 

There  were  three  Exceptions  to  the  Writ,  and 
Pleas  in  Abatement.  Firft,  to  the  Loofenefs  of 
the  Account,  which  was  only  in  general  for  Tax 
for  the  Year  1761 ;  and  'twas  faid  that  the  Account 
was  Part  of  the  Declaration,  and  that  the  A&ion 
would  not  be  a  Bar  to  another  which  might  be 
brought  hereafter  for  each  Tax  in  particular.  Sec- 
ondly, that  the  Collector  has  no  Right  or  Author- 
ity to  bring  fuch  Anions,  the  Law  having  pointed 
out  another  Way,  viz.,  by  Diftreis.  Thirdly,  that 
if  any  Adion  lay  at  all,  it  fhould  be  Debt,  and  not 
Cafe.(i) 

It 


(1)  The  Rev.  Sts.  c.  8,  \  15,  provide  that  in  certain  cafes  the  col* 
leltor  "  may  maintain  an  aclion  of  debt  or  aflumpfit."  And  by  the  St. 
of  1859,  c  171,  the  right  of  a&ion  is  extended  to  all  cafes  of  a  neglect 
to  pay  for  the  fpacc  of  one  year  after  the  tax  has  been  committed  to  the 
collector.    Gen.  Sts.  c.  ia,  \  19. 
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It  was  anfwered  to  the  firft,  that  in  the  Town  of 
Bofton  all  the  Taxes  were  made  up  together,  and 
that  Tax  was  a  Noun  collc&ive,  including  all,  and 
would  be  a  Bar ;  that  as  for  the  Colle&or's  Right 
of  bringing  this  A&ion,  that  ought  to  be  confidered 
upon  the  Merits  and  not  in  Abatement ;  and  as  for 
its  being  Debt,  it  is  merely  a  Matter  in  Pais. 


Ruddock 

v. 
Gordon. 


The  Court  ruled  unanimoufly,  that  the  Objection 
to  the  Collector's  Power  is  not  Matter  of  Abate- 
ment, but  to  be  try'd  upon  the  Merits.  (2)  But 
the  Opinion  of  the  Court  being  afked  by  both  Par- 
ties upon  that  Point,  the  Court  were  of  Opinion  that 
they  had  no  fuch  Power,  and  that  this  Adlion  can't 
be  fupported.  (3) 


Gardiner  verf.  Purrington. 

THIS  is  an  Action  of  Trover  brought  to  the 
Inferiour  Court  in  Suffolk  for  a  Quantity  of 
Timber  cut  in  the  County  of  Cumberland. 

The 


(2)  The  genera]  principle  has  fomctimes  been  ftated  to  be,  that  a 
perpetual  difability  in  the  plaintiff  is  to  be  pleaded  in  bar,  but  if  only 
temporary,  then  in  abatement.  5  Dane  Ab.  693.  But  this  rule  has 
many  exceptions ;  and  it  feems  to  be  now  fettled  that  a  perpetual  dif- 
ability, which  forever  deftroys  the  plaintiff's  right  of  aclion,  is  pleadable 
either  in  abatement  or  bar,  (Langdon  v.  Potter ',  11  Mafs.  313,)  the  rule 
that  a  plea  in  abatement  mufl  give  a  better  writ  having  Co  many  excep- 
tions that  it  can  hardly  be  called  a  general  rule  of  law.     6  Pick.  369. 

(3)  S.  P.  Crapo  v.  Strt/on,  8  Met.  393.  "  A  collector  of  taxes  can- 
not maintain  an  aclion  to  recover  them  in  any  cafe  befides  thofc  in  which 
an  action  is  given  to  him  by  Rev.  Sts.  c.  8,  ^  15."     See  alfo  6  Mais. 


Gardiner 

Purrington. 

Rec.  1763. 
Fol.  1a. 

In  Trover 
for  Trees, 
the  Plaintiffs9 
Title  to  Land 
in  another 
County,  on 
which  they 
were  cut,  can- 
not be  given 
in  Evidence 
where  the 
Aclion  might 
have  been 
brought  in 
that  County. 
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1763*  The  Queftion  was,  whether  the  Title  of  Land  can 

^GktiDMEK    ^  g*ven  m  Evidence  in  Trover  in  another  County 
^_    *>•  than  where  the  Land  lies. 

PUUUNGTON. 

1  Bacon,  35 ;  1  Salk.  290,  Brown  vs.  Hedges ; 
Mod.  Cafes,  322,  IValrond  vs.  Van  Mofc$,(\)  were 
cited  in  Favour  of  the  A&ion ;  and  it  was  faid  by 
the  Council  on  this  Side,  that  the  giving  Title 
under  this  Aftion  did  not  bar  or  affedt  an  A&ion 
of  Eje&ment  brought  in  the  County  where  the 
Land  lies. 

Gridlej.  There  is  no  (pecial  Pleading  in  Trover, 
except  a  Releafe,  which  admits  the  Converfion. 
The  Title  is  often  given  in  Treipafe  where  the 
Pofleflion  is  not  clear,  'tis  what  the  Law  calls  inci- 
dental; yet  'tis  neceflary  in  Trefpafe;  juft  fo  in 
Trover.  The  Man  cuts  down  the  Timber — I  may 
bring  Trefpafs;  fo  I  may  Trover.  The  Timber  is 
mine  after  it  is  cut  down ;  the  Tort  never  fhall  give 
him  Property.  It  is  mine  in  the  Timber  as  it  is 
mine  in  the  Tree,  and  I  may  bring  my  Adtion : 
Now  how  can  I  prove  my  Property,  unlefs  I  can 
give  my  Title  in  Evidence  ?  When  the  Pofleflion 
feems  mutual,  it  can  never  be  determined,  and 
though  my  own,  (the  Thing  may  be,)  if  I  may  not 
be  admitted,  I  may  never  recover  my  own.  In 
the  Admiralty,  many  Things  that  are  not  naturally 
within. its  Jurifdidtion  may  be  tried  there.  Differ- 
ence between  an  Inconvenience  and  a  Mifchief — 
whenever  the  Law  has  once  considered  of  this,  it 

vaniflies ; 

(1)  Jnon.t  cited  in  IValrond  v.  Van  Alofes,  8  Mod.  322. 
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vanifhcs ;  in  determining  what  is  an  Inconvenience,       l7^3' 
the  Law  is  fettled.  Gardiner 


Juft.  Rujfell.  Whether  this  Cafe  is  not  different 
from  the  Cafe  of  Mod.  Cafes,  (2)  where 

it  was  admitted  for  the  Inconvenience,  and  is  it  not 
the  fame  in  EfFedt  as  if  the  Title  was  determined  ? 

Ch.  Juft.  Whether  it  will  not  operate  againft 
another  Rule  of  Law  about  Titles  of  Land  coming 
in  Queftion  in  another  County  ? 

Auchmuty.     The  Title  is  not  determined. 

Ch.  Juft.  As  my  Brother  Ruflell  obferves,  is  it 
not  the  fame  Thing?  It  is  not  whether  Trover  is 
a  tranfttory  Arftion,  (3)  but  whether  that  which  is  of 
the  Nature  of  a  real  one  fhall  be  given  in  Evidence. 

Mr.  Grid  ley  cites  Styles,  331. 

Mr. 


PURRINGTON. 


(2)  The  cafe  cited  in  Hralrond  v.  Fan  Afofrs,  ub.  fiif.y  is  as  follows  : 
41  Nota.  At  the  trial  of  this  caufc  a  cafe  was  cited  that  trover  lay  in 
England  for  timber  taken  atvay  and  converted  in  Ireland ;  and  this  was 
by  the  opinion  of  the  late  Chief  Jufticc  Holt,  though  it  was  objected 
that  it  might  bring  the  title  of  lands  in  Ireland  in  queftion,  which  could 
not  be  tried  here  \  but  he  anfwered  that  as  trover  was  a  tranfttory  acYion 
it  might  be  brought  here  for  a  convcrfion  in  Ireland  ;  nor  fhall  any  inci- 
dent queftion  which  may  arifc  on  the  fame  bar  the  plaintiff  of  fuch 
aftion ;  for  if  it  fhould,  then  a  perfon  being  in  England  can  have  no 
remedy  here  when  the  defendant  is  guilty  of  a  trover  in  Ireland,  and 
comes  from  thence  into  this  kingdom. " 

(3)  Trover  for  cutting  down  trees  is  a  tranfitory  aclion.  Stcph. 
Nifi  Prius,  2695.  Broijon  v.  Hedges,  ub.fuf.  So  alfo  an  aclion  of  tref- 
pafs  de  boms  afportatis  for  burning  down  a  fmall  houfe  erected  for  a 
temporary  purpofe,  and  without  a  cellar.     15  Pick.  156. 
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l763-  Mr.  Kent.    1  Bacon,  32.     Mod.  Cafes,        .     A 

^GktLDWEK    Phonal  A&ion  may  grow  into  a  real  one  as  here. 
^    v-  1  Lilly,  20. 

The  Court  were  of  Opinion  that  the  Cafes  cited  in 
Favour  of  this  Evidence  refpeded  only  Cafes  of 
Neceflity,  and  where  they  could  not  be  tried  in  the 
fame  County,  which  not  being  the  Cafe  here,  they 
determined  that  in  this  Cafe  it  could  not  be  admit- 
ted. (4) 


Rogers 

v. 

Kinwrick. 


Rogers  verf.  Kenwrick. 


Rec.  1763.  (From  Barnftable.J 

Ful.  46. 


it  is  no  Ob-  fTMIIS  Aftion  was  Debt  upon  an  Arbitration 

wVthaT  1      Bond.     No   Award   pleaded.     Award  was 

it  fettles  the  rea(]  as  follows:  "We  do  determine  and  fettle  the 

Line  between  northweft  Corner  Bound  as  fettled  by  us  is  an  Heap 

l^naW  of  Stones,"  &c,  "  which  appears  to  be  the  reputed 

the  Parties  known  N.  W.  Bound  for  many  Years,  and  nothing 

without  or-  '                                            ° 

dering  Re-  appears 

leafes. 


llutch'tnfon, 

c.  7.,  &  Oli- 

w,  J.%  dijf. 


(4)  Actions,  pcrfonal  in  form,  which  involve  or  bring  in  ifluc  the 
title  to  land,  have  been  held  to  become  thereby  real,  within  the  meaning  of 
the  ftatutes  concerning  colh  and  the  jurifdi&ion  of  juAices  of  the  peace. 
4  Pick.  169  10  Pick.  473.  But  the  point  here  decided  appears  to  be, 
not  that  the  action  become*  local,  but  that  the  title  to  real  eftate  in  an- 
other county  fhall  not  incidentally  be  given  in  evidence  to  fupport  a 
tranlitory  action  which  might  have  been  brought  in  that  county.  This 
fccins  a  difficult  polition  to  iupport,  as  the  title  to  the  land  is  only  offered 
as  a  means  of  proving  a  right  to  pofleffion  of  the  trees  when  converted, 
on  which  latter  point  alone  is  the  judgment  conclusive. 
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appears  but  was  always  fo,"  &c.,  u  and  that  the  faid 
Kcnwrick  pay,"  &c.  (1)     Now  'twas  anfwered  by 

Mr.  Paine.  That  the  Arbitrators  had  taken  upon 
them  to  determine  a  Title  of  Freehold,  and  there- 
fore the  Arbitration  void  and  no  Award.  Where 
the  Right  of  Freehold  is  in  Debate,  the  Property 
cannot  be  transferred  by  an  Award;  the  Arbitra- 
tors only  are  in  Stead  of  the  Parties,  and  can  do  no 
more  than  can  be  done  by  them.  Now  the  Parties 
themfelves  cannot  pafs  corporeal  Inheritances  widi- 
out  folemn  Livery.  1  Roll.  Abr.  242.  14  H.  4, 
19,  24.  9  H.  6,  6.  3  H.  4,  6.  11  H.  4,  12. 
Keilw.  99.  1  Leon.  228.  1  Roll.  Abr.  244.  1 
Bacon,  132.  But  if  Condition  of  the  Obligation  is 
to  (land  to  Award  of  Arbitrators,  who  award  the 
Land  to  one,  and  that  the  other  fhall  releafe,  who 
does  not,  the  Penalty  of  the  Obligation  is  forfeited, 
but  if  no  A61  to  be  done  by  the  Party,  as  releafing, 
is  awarded,  it  is  not  forfeited  though  the  other  do 
not  convey  to  him  a  good  Title.  (2) 

Mr.  0//i,  contra.     I  grant  the  Award  to  be  void 
if 

(1)  The  replication  further  alleged  that  the  defendant  had  not  kept 
up  to  the  tenor  of  the  award,  but  had  broken  over  the  line  by  cutting 
wood  on  the  land  of  the  plaintiffs.  And  among  the  papers  on  file  ap- 
peared the  depofition  of  Jonathan  Kcnwrick,  fcaled  up  and  directed, 
••  For  the  Clerk  of  y9  Supcriour  Court  of  Judicature"  &c.  This  being 
opened  by  the  prefent  Clerk  of  the  Supreme  Judicial  Court,  it  appeared 
that  the  deponent  tcftified  to  feeing  the  defendant  "  cutting  wood  about 
fix  rods  to  y*  weftward  of  y*  range  that  was  fettled  by  y*  arbitrators.'* 

(2)  Among  the  papers  on  file  appears  one  which  would  fcem  to  have 
been  part  of  Mr.  Panic's  brief,  fince  it  contains  the  above  argument 
and  lid  of  authorities  almoft  'verbatim  $  the  whole  being  taken  from 
Bac.  Ab.  Arbitrament,  A. 
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if  the  Arbitrators  have  determined  the  Freehold; 
■r^irT^  kut  here  they  have  not,  they  have  only  determined 
v-  the  Line ;  the  real  Boundary  is  but  a  mathematical 
Line  without  Breadth  or  Thicknefs,  the  fettling 
that  does  not  affeft  the  Freehold.  1  Bacon,  Tit. 
Arbitra.  I  think  then  a  Bond  conditioned  to 
abide  by  fuch  Award  is  good,  and  the  Award  good, 
and  if  not  complied  with,  the  Obligation  fhould  be 
forfeited. 

Paine.  When  they  fettle  the  Line,  they  (ay  to 
whom  the  Land  on  each  Side  belongs.  They  have 
awarded  Nothing  to  be  done;  they  fhould  have 
ordered  Releafes. 

Judgment  for  the  Plaintiff.  (3)  Rujfell,  Cujhing, 
Lynch,  againft  Oliver  fy  Cb.  Juftice. 

Cb.  Juft.  very  warmly  againft  the  Determination.* 

•  %u*ret  if  this  Cafe  is  not  agreeable  to  Law?    Vid.  Vol.  1,(4) 
p.  1 8,  and  the  Authorities  there  cited. 


(3)  S.  P.  Jones  v.  Bo/ton  Mill  Corf.  6  Pick.  148.  G—dridge  r.  Duf- 
tin,  5  Met.  363.  In  this  cafe  the  previous  decifion  in  Whitney  v.  Holme*  9 
15  Mafs.  15s,  was  partially  overruled,  and  the  rule  ftated  by  Mr.  Juf- 
tice Hubbard  to  be,  that  an  award  which  fettles  a  boundary,  "  although 
it  will  not  have  the  direct  effect  of  conveying  lands,  will  yet  conclude 
the  parties  from  difputing  the  title  or  boundary  which  is  diftinlUy  fet- 
tled by  the  award,  and  that  it  (hall  operate  by  way  of  eftoppel."  See 
alfo  Searle  v.  Abbe%  13  Gray,  409. 

(4)  This  volume  is  milling.  Many  other  references  to  milling  vol- 
umes are  omitted.     See  Preface. 
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Gridley  verf.  Balfton  &  al. 


Gridley 
Balstom. 


B ALSTON  and  others  were  Executors  of  Palmer    Rcc.  1763, 
of  London,  who  was  Agent  for  the  Plaintiff  — ^-^ — 
in  his  Lifetime.     A  Ship  was  conligned  to  Palmer     T^  Eftate 
by  the  Plaintiff,  but  Palmer  died  before  her  Arrival  i,  not  liable 
or  Knowledge  of  it.    The  Executors  undertook  the  g^S*" 
Bufinefs  and  tranfafted  it,  and  are  now  fued  as  Ex-  Executors  in 
ecutors  to  Mr.  Palmer  for  Breach  of  Truft.  (1)  andTxecutlng 

a  Confign- 
%      ment  made  to 

The  Queftion  was,  as  Conngnment  was  made  m  the  Teftator 
Mr.  Palmer's  Life,  and  the  Executors  profecuted  it,  ™m** 
whether  they  fhould  anfwer  as  Executors,  and  Palm- 
er's Eftate   be  liable  in  their  Hands.      2   Bacon, 
144- (2) 

It  was  faid,  if  the  Breach  of  Truft  was  in  Mr. 
Palmer  —  being  a  Tort,  it  dies  with  him;  if  not,  he 
can't  be  chargeable. 

On  the  other  Hand  that  it  was  but  a  Contin- 
uance of  the  fame  Affair,  and  they  a&ed  in  his  Stead, 
Viner,  Tit  Executor,  P.  4,  Plea  39,  43.  1  Lill. 
778,  Let  H.     Dyer,  324. 

The 


(1)  The  declaration  alleged  that  the  teftator,  being  faclor  of  the 
plaintiffs,  procured  infurance  on  the  freight  of  the  plaintiff's  galley  from 
Jamaica  to  London ;  that  when  fhe  arrived  the  teftator  died ;  and  that 
the  executors  undertook  to  fettle  and  manage  the  faid  truft,  but  man- 
aged it  ill,  and  "  perfunctorily  ailed  with  great  negligence  "  in  fettling 
a  leakage  of  fugars. 

(2)  Bac.  Ab.  Executor,  P.  2.  "  The  taking  up  of  an  executorship 
doth  not  embark  executor  in  the  perfonal  trufb  of  the  deceafed." 
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66 


February  Term  s  Geo,  3. 


Tbc  Court  unanimous  that  thefe  Authorities  are 
not  in  Point,  and  the  Adion  will  not  lie. 


Brown 
v. 

CULNON. 

Rec.  1763. 
Fol.  10. 

A  Town 
may  recover 
of  an  In- 
dividual 
Money  ad- 
vanced by  the 
Overfecrs  of 
the  Poor  for 
the  neceflfary 
Support  of 
his  Wife  and 
Children. 


Brown  verf.  Culnon. 
(From  Middlefex.J 

UPON  a  fpeciai  VerdiA,  which  was:  "The 
"  Jury  find  that  the  Overfeers  of  the  Poor  in 
"the  Abfence  of  the  Defendant  and  without  his 
44  Requeft  advanced  for  the  neceflary  Support  of  the 
"  Defendant's  Wife  and  Children  a  certain  Sum,  and 
44  if  by  Law  the  Plaintiff  as  Treafurer  of  the  Town 
44  ought  to  recover  the  fame  back  from  the  Defend- 
ant, they  find  for  the  Plaintiff — otherwife,  for  the 
44  Defendant" 

Judgment  that  the  Defendant  is  liable.  (1) 


(1)  S.  P.  Hanover  v.  Turner \  14  Mafs.  227.  New  Bedford  v.  Cbaee, 
5  Gray,  28.  But  the  town  cannot  recover  for  fupplies  fuitable  to  the 
wife's  condition  in  life,  beyond  her  neceflary  fupport  as  a  pauper.  Mom- 
Jon  v.  Williams )  6  Gray,  416. 
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DUNTEN 

Richards. 


Dunten  verf.  Richards. 

(From  Cambridge.)  R^j  17*3 


PLAINTIFF  was  an  Apprentice  bound  by  his      A  Guar- 
Guardian  to  the  Defendant,  who  covenanted  executed  his 
among  other  Things  to  pay  the  Plaintiff  ^80  (1)  at  &n£llrf 
the  Expiration  of  the  Time  of  his  Service.     This  Apprentice. 
Adtion  was  Covenant  broken.     Oyer  of  the  Inden-  Power  to  re- 
ture,  upon  which  Defendant  pleads  that  Plaintiff  |^f£J[saf- 
was  not  capable  of  ferving  him  as  he  covenanted,  Covenant  of 
and  that  in  Confideration  thereof  the  Guardian  had  thJw"ld?m 
releafed  the  Payment  of  the  <£8o.     The  Queftion  Settlement  of 

^  1      1    a       1       •  a  Claim 

was,  whether  the  Guardian  had  Authority  to  make  againft  him- 
fuch  Releafe.  t    SJJ— 

It   on  the  Ward's 
alledged  In- 
capacity of 
(1)  The  declaration  alleged  that  the  plaintiff  bound  himfelf  with  the   performing 

confent  of  the  guardian,  and  that  the  defendant  covenanted  to  difmifs  his  Covenants 
him  at  the  end  of  the  term  "  with  two  fuits  of  apparel  I,  one  for  the  Sab-  of  Service, 
bath  and  one  for  every  day,  and  to  give  him  eighty  pounds  in  bills  of 
public  credit  of  the  old  tenor,  or  the  value  thereof  in  fuch  money  as 
(hall  then  be  current,*'  which  value  was  alleged  to  have  been  £10  13/. 
41/.  The  plea  fet  forth  that  the  defendant  was  deceived  and  impofed 
upon  by  the  guardian  in  binding  the  minor,  whom  he  found  deficient  in 
underfhmding,  and  not  capable  of  learning  or  ferving  him,  wherefore  he 
infilled  that  the  apprentice  mould  be  taken  back,  and,  after  much  dif- 
pute  and  controverfy,  it  was  finally  agreed  that  the  matter  fhould  releafe 
all  demands  on  account  of  the  impofition,  and  that  the  guardian  fhould 
releafe  the  £%o  as  aforefaid,  which  was  accordingly  done.  To  this  plea 
there  was  a  "  replication  in  writing,  as  on  file,  concluding  to  the  coun- 
try," and  a  rejoinder,  after  which  the  cafe  was  fent  to  a  jury,  who 
found  for  the  plaintiff  «•  three  pounds  money  damage  and  cofts."  The 
cafe  was  continued  for  argument  on  the  fpecial  pica,  and  judgment  was 
finally  entered  for  the  full  amount  of  Xio  13/.  4*/.  It  would  fecm  that 
this  argument  muft  have  been  on  a  motion  for  judgment  non  obftante 
'veredicto ,  but  as  all  the  Middlefex  files  of  court  for  1763  are  miffing, 
no  information  can  be  obtained  except  from  the  record. 
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It  was  (aid  by  the  Plaintiff  that  Guardians  have 

^dJJ^t^T'  no  Right  to  releafe  or  give  Difcharge  but  for  Sums 

_    v-  received.     Moore,  8c2,  IVbite  vs.  HalL 

Richards.  j 

On  the  other  Hand,  the  Guardian  was  a  Party 
by  their  own  (hewing,  and  releafed  no  other  Con- 
trad:  than  he  made  himfelf. 

Court  were  unanimoufly  of  Opinion  that  the 
Guardian  had  no  Right  to  Releafe.  (2) 


(2)  From  the  pleadings  in  this  cafe  it  would  feem  that  there  was  no 
attempt  to  afle&  the  guardian  with  any  liability  on  the  covenants  of  the 
indenture,  but  that  the  mailer's  claim  was  on  the  ground  of  deception 
and  impofition  in  inducing  him  to  enter  into  it.  See  Blunt  v.  Mtlcber, 
a  Mais.  328.  In  that  cafe  it  was  held,  that  where  a  ward  binds  himfelf 
with  the  aflent  of  his  guardian,  the  words  defcribing  his  duties  are  not 
the  covenants  of  the  guardian,  though  he  figns  and  feals  the  indenture. 
But  in  an  indenture  between  father,  fon,  and  mailer,  under  5  Eliz.  c.  4, 
the  rather  is  anfwerable  in  covenant  for  what  is  to  be  performed  by  the 
(on.  Com.  Dig.  Covenant,  A  a.  Doug.  518.  8  Mod.  190.  3  Dane 
Ab.  588.  Whether  a  rather  or  guardian  liable  on  a  broken  covenant 
for  fcrvice  would  have  any  power  to  releafe  the  mailer  from  a  covenant 
beneficial  to  the  minor,  is  not  here  decided.  It  is  a  general  rule  that 
contracts  beneficial  to  the  ward  cannot  be  avoided  by  the  guardian.  Sec 
13  Mais.  240. 


Auguft  Term 

HI  Georgii  Ter.  in  Sup.  Cur. 


Prefent : 

The  Honourable 

Thomas  Hutchinfon,  Efqr.,  Chief  Juftice. 
Benja :  Lynde, 

JohnCuihing,         (£f         y  ffi 
Chambers  Ruflell,  ^lqrS-'  JU"1C6S' 
Peter  Oliver, 


Baker  verf.  Mattocks.  ( 1 ) 

THE  Queftion  in  this  Cafe  was,  whether  Eftates 
in  Tail  are  partable  in  this  Province,  by  the     Foi/ns!" 
Province  Law.  ~.    n 

„  The  Prov. 

Mr.  St.  of  4  w. 

&M.by 

which  Lands 

(i)  Formedon  in  the  defcender.    The  declaration  alleged  a  gift  in  tail  d£fCpAj.°  *** 
to  Samuel  and  Conftance  Mattocks,  and  a  defcent  according  to  the      \     h"  h  "' 

form  of  the  gift  to  Samuel,  the  fon  of  the  donees,  and  to  the  faid  Sam-  cmpowcrs  the 

uel's  eldeft  fon,  who  died  leaving  the  plaintiff  and  another  daughter,  Anceftor 

who  died  leaving  a  fon,  who  died  without  iflue,  "  after  whofe  death  the  to  convey  or 

whole  right  to  the  demanded  premifes  came  to  the  plaintiff  according  devife  £*jem 

to  the  form  of  the  gift."     The  fpecial  verdia  found  that  Samuel,  the  "JJ T^s 

grandfather  of  the  plaintiff,  made  a  deed  of  the  premifes  to  the  defend-  not*extend  to 

ant,  one  of  his  younger  fons,  and  that  there  were  many  other  defcend-  Eftates  Tail, 

ants  but  leaves 


7° 
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them  as  at 
the  Common 
Law.    Cujb- 
i"g*  7:* » 
Hutcbinfon% 
C.  J.%  Jiff. 


Mr.  Fitch  in  Favour  of  the  Payability.  The  Defign 
of  the  Province  Law  (2)  was  to  alter  the  Common 
Law  Defcent.  All  Eftates  Tail  at  Common  Law 
were  Fee  Simple  conditional.  Co.  Lit  20  a.  'Tis 
the  Statute  of  Weftminfter  that  forms  Eftates  Tail 
This  Statute  does  not  alter  the  Courfe  of  the  Com- 
mon Law  Defcents,  it  only  limits  them.  Co.  Lit. 
19  a.  Co.  Lit  110  b.  This  is  the  Cafe  of  Gav- 
elkind Lands.     Vin.  Tit  Gavelkind,  B. 


Juftice  Ruffell.  The  Common  Law  never  took 
Place  with  Regard  to  Gavelkind  Lands,  but  the 
Common  Law  takes  Place  here  unlefs  in  Cafe  of 
particular  Eftates. 


Mr.  Gridley.     The  Tail  is  only  cut  out  of  Fee 

Simple, 

ants  of  the  original  donees  befides  the  parties  to  this  cafe ;  "  and  if  it 
mall  appear  to  the  Court  upon  the  whole  that  the  (aid  Samuel  and  Con- 
(lance,  the  donees,  took  an  eftate  in  tail,  and  that  the  (aid  eftate  tail  is 
not  made  partible  by  the  law  of  this  Province,  then  the  jury  find  for  the 
appellant  poflcflion  of  the  premifes  fued  for  and  cofts ;  otherwise  they 
find  for  the  appellee  cofts.** 

•  (2)  Prov.  St.  4  W.  &  M.  This  was  the  law  by  which  the  right  of 
primogeniture  was  firft  abolilhcd  in  the  Province,  for  the  rcalbns  let 
forth  in  the  preamble  as  follows  : 

"  Whereas  eftates  in  thefe  plantations  do  confift  chiefly  of  lands  which 
have  been  fubdued  and  brought  to  improvement  by  the  induftry  and 
labour  of  the  proprietors,  with  the  afliftance  of  their  children,  the 
younger  children  .generally  having  been  longeft  and  moil  ferviceable 
unto  their  parents  in  that  behalf,  who  have  not  perfonal  eftate  to  give 
out  unto  them  in  portions,  or  otherwifc  to  recompenfe  their  labour. 

44  Sed.  1.  Be  it  therefore  enacled,"  &c,  **  that  every  perfon  lawfully 
(eifed  of  any  lands,  tenements,  or  hereditaments  within  this  province,  in 
his  own  proper  right  in  fee  Ample,  (hall  have  power  to  give,  difpofe, 
and  devife  as  well  by  his  laft  will  and  teftament  in  writing  as  otherwifc 
by  any  aft  executed  in  his  life,  all  fuch  lands,  tenements,  and  heredita- 
ments to  or  among  his  children  or  others  as  he  (hall  think  fit  at  his 
pleafure,  and  if  no  fuch  difpofition,  gift,  or  devife  be  made,*'  then  pre- 
(bribing  the  rules  of  defcent  to  all  the  children.     Anc.  Chart.  230. 
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Simple,  it  is  only  excluding  others   to  whom  it      !7^3* 
would  otherwife  defcend.  ^^Bakbi^ 


Mr.  Thacher.  But  for  the  Province  Law,  neither 
Fee  Simple  or  Tail  would  be  partable.  The  Ques- 
tion then  is,  whether  this  Law  is  extended  to  Eftates 
Tail ;  by  this  Law,  every  Perfon  (hall  have  Right 
of  Diipofition,  and  if  no  fuch  be  made,  then  follow 
the  Rules  of  Defcent.  'Tis  certain  the  Legiflature 
had  Fee  Simple  only  in  Contemplation ;  both 
would  have  gone  according  to  the  Common  Law 
of  England,  but  our  Fee  Simple  is  by  this  A<ft 
taken  out  of  that  Courfe,  while  the  Fee  Tail  is  not. 
The  Statute  of  Weftminfter  left  Gavelkind  as  it 
found  it.  Lilly,  648.  'Tis  otherwife  with  Regard 
to  our  Province  Law,  which  fhall  alter  no  further 
than  its  Defign  to  alter. 

Mr.  Otis.  The  Manner  of  Succeflion,  if  traced 
to  its  Original,  is  merely  arbitrary ;  the  Law  of  Na- 
ture is  a  Stranger  to  it;  by  that,  no  Man  has  a 
Right  to  more  than  his  Life.  States  have  an  un- 
doubted Right  to  fettle  it  as  they  pleafe  :  I  fay  this 
in  Anfwer  to  the  Argument  of  the  Natural  Right 
of  Defcent  to  all  the  Children  alike.  When  once 
any  State  has  fettled  the  Courfe  of  Defcents  among 
them,  'tis  of  great  Importance  that  the  Principles 
fhould  be  kept  to.  The  Method  of  Defcent  in 
England  to  the  eldeft  Son  is  700  Years — nay,  as  old 
as  the  Common  Law  itfelf.  I  conclude  that  before 
the  Conqueft  the  Right  of  Primogeniture  did  not 
take  Place;  fomewhere  between  William  I  and 
Henry  1  it  arofe,  but  that  does  not  affe#  the  Cafe ; 
it  is  now,  and  long  has  been  fo  fettled.    Now  as  the 

Province 


V. 

Mattocks. 


72  Auguft  Term  s  Geo.  3. 

1 763.      Province  Law  has  altered  this  Rule  of  Defcent  with 

s*^£^'  Regard  to  the  Fee,  the  Queftion  is,  whether  of  Con- 

w   *•         fequence  it  has  altefd  the  Courfe  of  Tails.     No 
Mattocks.    __  *  f  _       _        „        _     _  ,. 

Statute  can  alter  the  Courfe  of  the  Law  further 

than  the  exprefs  Words  of  the  Statute.  Viner, 
Tit  Tail  It  has  been  doubted  whether  any  Alter- 
ation at  all  by  our  Province  Law  is  good ;  it  has 
been  determin'd  to  be  good  at  Home  in  the  Cafe 
of  Fee  Simple,  and  for  the  Reafon  given  in  our 
Law,  which  does  not  hold  with  Regard  to  Tails. 

Mr.  Gridley.  The  Queftion  is,  whether  as  Fee 
Simple  is  partable  by  Cuftom  or  by  Law  of  the 
Land,  Tail  is  not  alfo  partable ;  that  is  the  Cafe  in 
the  Cuftom  of  Gavelkind.  Fee  Simple  contains 
in  it  Fee  Tail,  which  is  a  Part  of  it ;  as  it  was  in 
the  Fee  Simple,  fo  muft  be  the  Courfe  of  Defcent 
in  the  Fee  Tail.  Heirs  in  Fee  Simple  are  Heirs  in 
Fee  Tail ;  only  certain  Heirs  are  excluded,  cut  out, 
and  'tis  an  univerfal  Interpretation  of  thefe  limited 
Eftates,  that  they  fhould  follow  the  Rule  of  Fee 
Simple.  Now  (hall  we  take  the  Courfe  of  our 
Eftates  Tail  from  our  own  Fee  Simple,  out  of 
which  they  are  created,  and  interpret  the  Rule  of 
their  Defcent  by  it,  or  to  interpret  our  Tails  fhall 
we  have  Recourfe  to  the  Fee  Simple  of  England 
to  judge  of  our  Tail  ? 

Juftice  Oliver.  Till  the  Statute  De  Bonis,  Tails 
were  Fee  Simple  Conditional ;  by  that,  Eftates  Tail 
were  created.  We  brought  over  both  die  Common 
Law  and  Statute  with  us.  (3)     This  Law  of  ours 

relates 

{3)  S.  P.  1  Mafi.  60,  61.    sMafs.534.    8  Pick.  316.    13  Met.  68. 
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relates  particularly  to  Fee  Simple,  and  I  think  does       l7fy 
not  affeft  Eftates  Tail,  but  leaves  them  as  in  Eng-  V^u£^' 
land.     I  am  againft  the  Partability. 


v. 
Mattocks. 


Juftice  Rujfcll.  The  very  Intent  of  Tails  was  to 
fecure  Eftates  in  Familys,  and  keep  them  together. 
The  Intent  ought  to  be  obferved,  but  would  be 
deftroyed  by  fuch  a  Conftrudtion  of  the  Law.  I  am 
therefore  againft  the  Partability. 

Juftice  Cufhing.  This  Point  is  of  great  Confe- 
quence  to  the  Province,  and  it  would  be  attended 
with  great  Difficulty  at  this  Day  to  determine,  that 
Eftates  Tail  were  partable,  the  general  Tenor  hav- 
ing been  otherwife,  yet  if  the  Law  is  plain,  as  I 
hold  it  is,  I  don't  fee  how  it  can  be  help'd.  If 
there  was  no  other  than  Fee  Simple  intended  by 
the  Prov.  Law;  yet  as  it  was  there  fettled,  who 
were  Heirs,  that  fettled  Eftates  of  Inheritance,  all 
being  made  out  of  Fee  Simple,  and  being  a  Limita- 
tion, not  an  Alteration.  This  is  the  Manner  of 
Conftru&ion  of  the  Law  at  Home :  Where  Fee  Sim- 
ple is  partable,  fo  are  Eftates  Tail ;  and  where  Fee 
Simple  defcends  to  the  eldeft  Son,  fo  does  Tail. 

Juftice  Lynde.  Had  there  been  no  particular 
Law  of  our  Province,  I  fhould  have  thought  Fee 
Simple  and  Tail  would  have  gone  alike,  but  now  I 
think  by  our  Law,  Fee  Tails  are  exempted  and  left 
at  Common  Law.  Fee  Eftates  only  are  directed  to 
defcend  to  all  the  Children,  and  with  Reafon.  It 
feems  diredlly  againft  the  Reafon  and  Intent  of 
Eftates  Tail  that  they  fhould  be  partable,  and  that 

they 
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they  are  not  made  partable  by  this  Law,  is  my 
Opinion. 

Cb.  Jufticc  It  fecms  evident  to  me  that  it  is 
die  Spirit  of  die  Engliih  Law,  that  all  Inheritances 
fhould  follow  the  Method  of  Fee  Simple :  If  it  was 
now  a  thing  intirely  upon  the  Law  I  fhould  not 
have  the  leaft  Difficulty  of  thinking  Fee  Tail,  as 
well  as  Fee  Simple,  was  partable ;  but  it  has  been 
fo  long  thought  otherwife  here,  and  this  has  been  the 
uninterrupted  contemporaneous  Expofition  of  the 
Law,  and  many  Judgments  of  Court  founded  on  it, 
that  it  creates  a  great  Difficulty,  and  I  am  glad  that 
the  Point  is  determined  without  me,  for  how  fuch  a 
Cuftom  can  prevail  againft  plain  Law,  I  doubt  (4) 


SCOLLAT 

Dunn. 

Rec.  1763. 
Fo).  107. 

An  Hof- 
tage  fent  by 
the  Mafter 
for  the  Ran- 
fom  of  a  Ship 
taken  by  the 
Enemy  can- 
not maintain 
Admiralty 
Proccft  in 
Per/onam 
againft  the 
Owners  for 
refuting  to  pay 
the  Money 
for  his  Libera- 
tion.   O/hvcr, 
J.%diJ[cn- 
ticnte. 


Scollay  verf.  Dunn. 

DUNN  brought  a  Libel  in  the  Admiralty  againft 
Scollay,  for  that  he  was  a  Mate  on  board  a 
Veflell  of  Scollay's,  which  was  taken,  and  ranfomed 
by  the  Mafter,  and  Dunn  went  as  an  Hoftage.    He 

was 

(4)  Judge  Trowbridge,  in  an  opinion  given  upon  the  will  of  Shute 
Shrimpton  Yeomans,  who  died  in  1769,  (for  an  opportunity  of  examin- 
ing which  we  are  indebted  to  Edmund  Trowbridge  Dana,  Efq.,)  took 
the  fame  view  of  the  law  as  the  Chief  Juftice  and  Jufticc  Cuming  in 
this  cafe.  But  the  law  in  this  State  has  ft  nee  been  fettled  in  accordance 
with  the  dccifion  of  the  majority  of  the  Court.  Corbin  v.  Healy%  20 
Pick.  516.  VTigbt  v.  Thayer^  1  Gray,  284,  286.  It  was  not  until  after 
the  Revolution  that  the  provifions  for  barring  entails  by  common  deed 
of  warranty  were  enacted.  St.  1791, c  60.  And  even  at  the  prefent 
day  this  cannot  be  done  by  will.     Gen.  Sts.  c.  92,  ^  1.     6  Gray,  24. 
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was  long  Prifoner,  and  at  laft  releafed  by  the  Money      1 7^3- 
raifed  by  fome  of  his  Friends,  and  now  returned  to 
Bofton.     Libels  againft  Scollay  and  others,  Owners 
of  the  Veflell.     A  Prohibition  was  granted,  and  the 
prefent  Qucftion  was,  whether  the  Prohibition  (land  lies  to  the1* 
or  a  Confutation  ordered ;  The  Point  was,  whether  Council  from 
the  Procefe  in  the  Admiralty  againft  the  Owners'  »  Decifion  of 

<n     r  1    /    \  this  Court 

Perfons  was  good.  (1)  franting  a 

jfcffV   Prohibition  to 
the  Admiral- 
ty in  a  Caufc 

(1)  The  writ  of  prohibition  is  addreflfed  "  to  Chambers  Ruftell  Efq.,  wherein  the 
Judge  of  our  Court  of  Vice- Admiralty,  Charles  Paxton  Efq.,  Marfhal,  Matter  in 
Andrew  Belcher  Efq.,  Regifter,  and  all  the  officers  of  faid  Court."  The  bUtkAi*** 
libel  is  alleged  to  have  fct  forth  as  follows  :  "  That  the  libellant  was  mate  £too 
of  the  brigantine  Peggy  belonging  to  John  Scollay  and  Thomas  Fletcher, 
and  Jfaac  Freeman  was  matter  of  her,  and  that  fhe  was  taken  on  the  high 
fcas  as  prize  by  a  private  French  fhip  of  war  called  the  Entrcfrenantey 
belonging  to  Monfieur  Boutcllier  at  Nantes,  and  that  the  faid  Ifaac  ran- 
fomed  her  and  her  cargo  for  5000  livrcs,  to  be  paid  in  fix  months,  and  that 
the  faid  John,  at  the  faid  Ifaac's  requcft  and  direction,  became  hoftage  for 
fecuring  the  payment,  and  was  by  Peter  Thibaut,  the  French  captain  of 
faid  fhip,  carried  to  Nantes/*  &c,  "  and  that  the  libellant  was  finally 
obliged  to  pay  the  fum  of  ^213  ioj.  of  his  own  money  to  obtain  his  lib- 
erty."  The  petition  further  alleged  that  "  the  brigantine  was  not  then 
here,  and  that  the  faid  Court  of  Admiralty  could  not  award  any  procefs 
againft  her,  and  that  the  libellant  did  not  allege  that  flic  ever  came  to 
the  petitioners'  poffcfHon,  or  that  they  ever  agreed  to  the  (aid  contra 61 
of  ranfom,  but  that  the  defign  of  the  libellant  was  to  make  the  petition- 
ers1 perfons  and  eftates  liable  for  the  default  of  the  matter,  whereof  they 
were  wholly  unknowing.*'  After  reciting  the  petition  at  length,  the 
writ  concludes  as  follows  : 

44  We  therefore  willing  to  maintain  the  Laws  and  Rights  of  our  Judi- 
••  catories  and  Courts  of  Record,  and  being  unwilling  our  liege  people 
44  with  delays  to  hurt,  Command  and  firmly  Enjoin  you  that  you  meddle 
44  not  further  in  the  faid  Plea  or  Caufc,  nor  molcft  or  caufe  to  be  molcfted 
4*  the  faid  John  Scollay  and  Thomas  Fletcher  or  cither  of  them  in  the 
44  Caufe  aforefaid  in  the  faid  Court  of  Vice  Admiralty  neither  attempt  or 
44  prefume  to  attempt  anything  more  therein  :  Untill  our  faid  Juftices  have 
44  advifed  and  confulted  therein  at  our  Superiour  Court  of  Judicature 
44  Court  of  Affizc,  and  general  Goal  Delivery  to  be  holden  at  Bofton, 
44  within  and  for  our  County  of  Suffolk  on  the  third  Tuefday  of  Feb- 
44  mary  inftant,  when  and  where  you  the  faid  Chambers  Ruflcll  and  the 
44  laid  John  Dunn  or  any  other  perfons  may  be  prefent,  if  you  or  they 

44  pleafe 
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Mr.  Auchmuty  for  the  Jurifdiftion.  The  firft  be- 
ing taken  upon  the  High  Seas,  Fafts  arifing  after- 
wards in  Confequence  in  the  Body  are  within  the 
Jurifdi&ion  of  the  Court  of  Admiralty.  Mailers 
may  make  ContraAs  that  bind  the  Owners.  Mol- 
loy,  B.  2,  C.  l,  §  10;  Ch.  2,  §§  14  &  16.  lb. 
B.  2,  Ch.  2,  §  2.  Hardres,  183,  Sparks  vs.  Staf- 
ford. In  Salkeld  the  Cafe  is  not  fo  well  reported 
as  the  fame  in  Mod.  Rep.  'Tis  unnecefTary  to  fet 
forth  Order  to  redeem ;  as  the  Mafter  may  juftify 
throwing  over  Goods  in  Cafe  of  a  Storm  to  fave  a 
greater  Lois,  (b  may  he  redeem,  as  otherwife  the 
Whole  would  be  loft.  2  Ld.  Kayni.  931,  Tranter 
vs.  fVatfon.  As  for  the  Cafe  of  Jobnfon  vs.  Ship- 
pin  in  Salkeld,  that  the  Mafter  by  his  Contracts 
cannot  make  the  Owners  liable,  6  Mod.  79  is  the 
fame  Cafe,  and  not  fo  reported,  befules  there  the 
Contrad  appeared  to  have  been  made  at  Land ;  as 
for  the  Veflell's  being  loft,  'tis  of  no  Avail  —  the 
Owners  muft  be  bound  inftantly  or  not  at  all ;  if  the 
Mafter  has  a  Right  to  bind  the  Owners  by  his  Con- 
trad,  they  are  bound,  and  the  Contrad:  cannot  be 
refcinded  but  by  the  Parties,  and  not  depend  upon 
fuch  a  Contingency  as  the  Arrival  of  the  Veflell. 

Mr.  Gridley.     If  the  Admiralty  has  Jurifdidion 
of  the  Principal,  it  has  of  the  Incidents;  if  of  the 
Thing,  it  has  of  the  Perfon ;  as  in  the  Cafe  of  Dam- 
age 


44  pleafe  to  mow  forth  and  maintain  if  you  or  they  can,  that  the  afbrefaid 
44  Plea  or  Caufe  is  cognizable  in  the  laid  Court  of  Vice  Admiralty. 

44  Witncfs,  Thomas  Ilutchinfon  Efq.  at  Button  this  twelfth  day  of 
44  February  in  the  third  Year  of  our  Reign  Annoque  Domini  1763. 

"Natii'l  Hatch,  Clcr." 
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age  done  by  one  Ship  againft  another.     Molloy, 
B.  2,  C.  2,  p.  2. 

Tbacher.  Whether  the  Owners  muft  anfwer  in 
their  Perfons  for  the  Aft  of  the  Matter  at  Sea,  of 
which  they  were  utterly  unknowing,  is  the  Ques- 
tion ;  I  take  it  not  the  Owners  perfonally,  for  the 
Thing  itfelf  is  bound.  Every  Ranfom  is  a  new 
Purchafe,  and  if  the  Owners  are  liable  in  this  Cafe, 
they  would  be  liable  if  the  Matter  had  contracted 
with  the  Captors  for  another  Ship,  and  fent  an  Hot 
tage  as  a  Pawn. 

Ch.  Juftice.  It  differs  from  a  new  Purchafe,  for 
a  new  Purchafe  from  an  Enemy  is  void ;  'tis  a  Re- 
demption, a  Saving  it  from  being  the  Enemy's 
Property. 

Thacher.  If  the  Veflell  be  liable  for  the  Ranfom, 
and  the  Matter  may  retain  her  for  the  Ranfom 
Money,  then  (he  can't  remain  fo  abfolutely  the 
Owner's  Property  as  (he  was  before  the  Capture. 
2  Ld.  Raym.  932,  Tranter  vs.  Watfon. 

Ch.  Juftice.  The  Queftion  feems  to  me  to  be, 
whether  the  ContraA  of  the  Matter  upon  the  High 
Sea  is  the  Contrail  of  the  Owner ;  and  whether,  if 
it  is,  there  is  any  Inftance  of  Suit  in  the  Admiralty 
againft  the  Perfons  of  the  Owners. 

Otis.  The  very  Idea  of  Hypothecation  is  that 
the  Matter  may  bind  the  Owners,  fo  far  as  that  In- 
tereft  of  theirs  goes,  with  what  he  is  interefted. 
Molloy,  15,  2,  Ch.  11,  §  11. 

It 
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It  is  now  fettled  that  Owners  /hall  not  be  liable 
for  the  Barratry  of  the  Matter  further  than  the  Ship 
and  Freight    7  G.  2. 

The  Power  of  the  Mailer  is  confined  to  the  Ship 
and  Cargo.  Holt's  Rep'ts,  48.  Viner,  Tit  Court  of 
Admiralty.  The  Cafe  of  Hardres  is  confident  with 
the  above  Rule. 

Gridley.  There  are  fome  Things  though  tranf- 
afted  upon  the  High  Sea  are  not  of  a  Maritime 
Nature,  are  not  within  the  Jurifdiftion  of  the  Court 
of  Admiralty.  Things  of  a  Maritime  Nature  trant 
a&ed  at  Sea  are  undoubtedly  within  its  Juriidi&ion. 
So  there  are  fome  Things  of  a  Maritime  Nature, 
though  not  traniafted  upon  the  High  Seas,  that  are 
widiin  the  Jurifdidion  of  die  Admiralty ;  fuch  are 
Wages  of  Seamen.  There  is  Nothing  that  Owners 
are  not  liable  for,  which  is  neceflary  for  the  Support 
of  the  Voyage ;  it  is  no  Argument  that  becaufe  the 
Veflell  is  liable,  the  Owners  are  not  alfo ;  Veflell, 
Mafter,  and  Owners  are  all  liable  for  Wages.  Vi- 
ner, Tit  Hypoth.  329,  bot 

Otis.  This  is  Nothing  but  Hypoth.  Viner, 
Tit  Mariner,  236 ;  Tit  Mafter  of  a  Ship,  348. 

Mr.  Juftice  Oliver  delivered  his  Opinion  in  Fa- 
vour of  the  Jurifdidion  of  the  Admiralty. 

Juflice  Lynde.  I  take  the  Affair  of  Ranfom  to 
be  a  Matter  upon  Sea,  and  therefore  if  the  Libel 
was  on  the  Ship  or  Cargo,  I  fhould  hold  it  good ; 

but 
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but  as  it  is  not,  I  cannot  but  be  for  the  Prohibition 
{landing. 

Chief  Juftice.  Ranfom  as  far  as  it  relpedls  Matter 
and  Hoftage  maritime,  fo  far  as  Owner  and  Matter 
does  not  appear  to  be  a  Contrad  upon  the  High 
Seas.  None  of  the  Authorities  maintain  the  Juris- 
diction in  this  Cafe;  and  where  it  is  doubtfull,  I 
think  'tis  a  Rule  that  common  Jurifdi&ion  ought 
to  be  maintained,  and  that  the  Admiralty  Jurifdic- 
tion  ought  to  be  made  plain  and  clear,  which  I 
think  is  not  the  Cafe  now. 

Prohibition  ftands.  (2) 

Mr. 


(2)  There  cannot  be  much  doubt  that  the  contract  between  the  owner 
and  the  hoftage  who  pawns  himfelf  for  the  ranfom,  is  maritime,  and 
within  admiralty  jurifdiction.  See  the  cafes  cited  above ;  alfo  3  Doug. 
166;  1  Ld.  Raym.  22.  The  conclufion  arrived  at  by  Mr.  Juftice 
Lynde  is,  that  although  the  contract  be  maritime,  yet  that  only  the 
remedy  in  rem  can  be  fought  in  the  admiralty.  The  oppofite  doctrine 
may  now  be  confidered  as  eftablifhed  in  this  country,  ••  if  indeed," 
as  fays  Mr.  Juftice  Sprague,  (21  Law  Rep.  605,)  "anything  as  to 
admiralty  jurifdiction  can  now  be  deemed  fettled."  Sec  Andrews  v. 
Wall,  3  How.  573,  Story,  J. — "Over  maritime  con t rafts  the  ad- 
miralty poffeffes  a  clear  and  eftablifhed  jurifdiction  capable  of  being 
enforced  in  perfonam  as  well  as  in  rem"  Neiv  Jerfey  Steam  Navi- 
gation Co.  v.  Merchant's  Bank,  6  How.  392,  Nel/on,  J.  — u  If  the 
caufe  is  a  maritime  caufe,  fubject  to  admiralty  cognizance,  jurif- 
diction is  complete  over  the  perfon  as  well  as  over  the  fhip ;  it  can- 
not be  confined  to  one  of  the  remedies  on  the  contract,  when  the 
contract  itfelf  is  within  its  cognizance."  Alfo  De  Lo*vio  v.  Boit, 
2  Gallis.  462  ;  Clcrke's  Praxis,  Tit.  1.  But  that  it  was  once  fo  con- 
fined to  one  remedy  in  fome  cafes  by  the  Englifh  law,  fee  the  diffenting 
opinion  of  Mr.  Juftice  Johnfon  in  Allegre  v.  Ram/ay,  12  Wheat.  614. 
The  refolutions  of  1632  gave  the  admiralty  jurifdiction  in  rem,  but  not 
in  fcrfonam,  over  contracts  for  "  building  or  mending,  faving  or  ncccf- 
fary  victualling  of  a  ship."  And  Mr.  Juftice  Johnfon,  ud.fup,,  contends 
that  the  only  inftancc  of  admiralty  jurifdicVion  in  perfonam  upon  contracts 
was  for  feamen's  wages,  which  was  allowed  on  the  principle  of  communis 

error 
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Mr.  Gridley  then  claimed  an  Appeal  to  the  King 
and  Council :  Reafon  of  Government  requires  that 
they  fhould  have  Power  of  final  Judgment  in  Cafes 
of  Importance;  at  Home,  in  Cafe  of  Ejeftione  Firm* 
on  a  Leafe,  Appeal  lies. 

Juchmuty.  This  is  a  Matter  that  deferves  Ap- 
peal. Vaughan  Rep.  290,  402.  That  Writs  of 
Error  lie  in  all  inferiour  Dominions,  lb.  418.  Ad- 
miralty Jurifdidtion  is  expreflly  excepted  from  our 
Charter ;  (3)  and  if  no  Appeal  lies  in  this  Cafe,  it 
feems  to  me  that  Exception  is  of  no  Value.  1  Peere 
Wms.  330,  Cbriftian  vs.  Corren. 

Mr.  Whacker.  The  laft  Claufe  of  the  Charter 
relative  to  this  Matter  of  Appeals  feems  evidently 

explanatory 


error facit  jus.  But  fee  3  Burr.  1 740,  where  Dunning,  arguendo, "  admit- 
ted that  a&ions  had  been  brought  in  the  admiralty  by  the  hoftage  againft 
the  owners  who  refuted  to  ranfom  him."  Alfo  5  Rob.  104,  where  it  is 
Hated  that  in  fuits  for  ranfom  on  the  part  of  the  enemy,  "  proceedings 
were  always  carried  on  againft  the  owner  in  the  name  of  the  hoftage 
fuing  for  his  liberty."  Whether  the  claim  of  the  hoftage  againft  the  own- 
ers is  in  the  nature  of  falvage,  and  therefore  dependent  on  the  fafe  arrival 
of  the  vefTcl,  or  whether,  as  argued  here,  the  owners  are  bound  inftantly  by 
the  alt  of  redeeming  her  from  her  prefent  peril  —  quart.  A  recapture 
of  a  fliip  from  the  enemy  or  from  pirates  is  falvage.  The  TreUnvney, 
4  Rob.  227.  And  where  the  poflfeflion  has  been  parted  with  for  the 
benefit  of  the  owner,  proceedings  in  ferfonam  may  be  fuftained.  The 
Hope,  3  Rob.  216. 

(3)  "  Provided  always,  and  it  is  hereby  declared,  that  nothing  herein 
(hall  extend  or  be  taken  to  ere&  or  grant  or  allow  the  cxercife  of  any 
admiral  court,  jurifdiclion,  power  or  authority,  but  that  the  fame  fhall 
be,  and  is  hereby  referved  to  us  and  our  fucceflbrs,  and  fhall  from  time 
to  time  be  creeled,  granted  and  excrcifed,  by  virtue  of  commuTions  to 
be  iflucd  under  the  Great  Seal  of  England,  or  under  the  feal  of  the  high 
admiral,  or  the  coinmuTioners  for  executing  the  office  of  high  admiral  of 
England."     Province  Charter,  Anc.  Chart.  36. 
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explanatory  of  the  firft,  (4)  the  Matter  in  Difference      *7^3* 
only  is  what  is  to  be  considered  in  giving  Jurifdic- 
tion,  and  not  the  Suggeftion  of  Damages. 

Otis.  It  appears  to  me  that  by  the  plain  Con- 
ftrudtion  of  the  Words  of  the  Charter,  the  Matter 
in  Difference  muft  neceflarily  be  ^300.  Courts 
have  conftantly  denied  Appeals  where  there  has 
has  been  no  Judgment  for  more  than  that  Sum; 
this  has  been  the  contemporaneous  Expofition  of  it. 

Gridley.  The  Charter  fhould  be  liberally  con- 
ftrued  in  Favour  of  Appeals.  I  hold,  this  Court,  by 
the  Claufes  in  our  Charter  relative  to  this  Matter, 
is  to  judge  of  the  Limitations  of  Appeals.  "  In  all 
Matters  deferving  the  fame,"  are  the  Words  upon 
which  my  Opinion  is  founded.  It  feems  to  be  fet- 
tled that  the  Subjedt  has  a  Right  in  all  Caufes  to 
appeal;  therefore  even  the  King  cannot  abridge  it. 
"All  Matters  deferving  the  fame"  ought  to  have 
a  liberal  Conftru&ion  in  Favour  of  the  Subjedl. 
"  We  think  it  neceflary  that  our  Subjects  fhould 
have  Liberty  of  Appeal  to  us  in  all  Cafes  that  may 
defer ve  the  fame."  The  Conftruftion,  the  Gentle- 
men on  the  other  Side  would  give,  feems  to  be  pro- 
viding Appeals  only  for  the  Defendant ;  upon  their 

Principles, 

(4)  •*  And  whereas  we  judge  it  neceflary  that  all  our  fubjecls  fhould 
have  liberty  to  appeal  to  us,  our  heirs  and  fucccflbrs,  in  cafes  that  may 
deferve  the  fame,  we  do  by  thefc  prcfents  ordain,  that  in  cafe  either  party 
mail  not  reft  fatisficd  with  the  judgment  or  fentence  of  any  judicatories 
or  courts  within  our  faid  province  or  territory,  in  any  perfonal  a 61  ion, 
wherein  the  matter  in  difference  doth  exceed  the  value  of  three  hundred 
pounds  (tcrling,  that  then  he  or  they  may  appeal  to  us,  our  heirs  and 
fucccflfors,  in  our  or  their  privy  council.*'  Province  Charter,  Anc. 
Chart.  32. 
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1 763.      Principles,  a  Demurrer  being  to  the  Declaration,  and 
k~Scou2y'  Judgment  againft  the  Plaintiff,  how  can  he  ever 
v.         appeal  ? 

Juftice  Oliver.  I  take  the  firft  Claufe  in  the 
Charter  relating  to  Appeals  to  be  only  introdudory 
to  the  fecond,  and  that  there  can  be  no  Appeal 
where  the  Matter  in  Difference  is  lefe  than  ^300; 
and  upon  that  fecond  Claufe  I  am  againft  granting 
an  Appeal  in  this  Cafe. 

Juftice  Cufhing.  I  take,  the  fecond  Claufe  is  ex- 
planatory, and  fo  I  am  againft  it. 

Juftice  Lynde.  With  Regard  to  the  firft  Claufe, 
it  appears  to  me  to  be  only  introdudory,  and  there- 
fore on  that  I  am  of  the  fame  Opinion ;  as  to  the 
fecond  I  am  doubtfull,  but  as  I  am  in  general 
againft  Appeals,  I  am  againft  it  in  this  Cafe. 

Chief  Juftice.  Firft,  whether  the  Subjeft  Matter 
comes  within  the  Claufe  of  the  Charter  relative  to 
Appeals,  as  it  is  an  Affair  begun  in  the  Admiralty 
and  brought  here  only  by  Prohibition;  and  for  this 
we  muft  look  into  the  Charter,  which  entirely  re- 
ferves  and  excepts  it,  and  'tis  by  a  fubfequent  A& 
we  have  any  Right  to  iffue  Prohibitions  to  it ;  (5) 

and 


(5)  The  Province  Law  of  1 1  W.  3,  which  gave  the  Superior  Court 
general  jurifdiltion  "  as  fully  and  amply  to  all  intents  and  purpolcs 
whatfoever  as  the  Courts  of  King's  Bench,  Common  Pleas  and  Ex* 
chequer  within  his  Majcfty's  Kingdom  of  England,  have  or  ought  to 
have."  Anc.  Chart.  331.  "  The  rights  of  the  courts  of  common  law 
within  the  Province  of  the  Maflachufctts  to  rcftrain  the  exceiVes  of  the 
Admiralty  Jurifdiclion,  arc  not  derived  from  their  charter,  but  from 

fubfequent 
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and  if  we  have  any  Right  to  judge,  I  think  it  is  the  1763. 
lame  as  if  the  Matter  came  originally  before  this 
Court.  Under  the  old  Colony  Charter,  there  was 
no  Mention  of  Appeals  ;  this  was  Objection  againft 
that  Charter.  One  while  in  the  Quo  Warranto, 
that  Ciaufe  in  the  new  Charter  was  looked  upon  as 
a  great  Priviledge ;  (6)  had  it  flood  without  any 
Ciaufe,  all  Caufes  would  have  been  appealable :  I 
take  it  therefore  to  be  a  Priviledge  in  our  Charter ; 
"all  Caufes  which  deferve  it,"  is  explained  to  be 
above  ^300,  but  fhould  it  be  admitted  to  be  within 
the  Difcretion  of  the  Court  to  grant  Appeals,  whether 
lefs  or  more,  I  fhould  be  againft  it,  in  Favour  of 
Priviledge.  As  for  this  Cafe,  whether  it  exceeds 
^300  or  no,  there  is  the  Difficulty.  I  am  confid- 
ering  the  Allegations,  &c,  in  Favour  of  Appeal.  (7) 


fubfequent  laws  of  the  Province,  confirmed  afterwards  by  the  Crown." 
Dummer's  Defence  of  the  New  England  Charters,  (Bofton  cd.  1745,) 
26. 

(6)  Under  the  Colony  Charter  no  appeals  to  England  were  allowed. 
See  the  remonftrance  of  the  legiflature  to  the  Long  Parliament  —  **  We 
have  not  admitted  appeals  to  your  authority,  being  allured  they  cannot 
(land  with  the  liberty  and  power  granted  us  by  our  charter."  1  Ban- 
croft's Hift.  U.  S.  441.  Afterwards  in  the  reign  of  Charles  a,  the 
colony  "joined  iflue  with  the  King  by  denying  the  right  of  appeal.'* 
2  lb.  74.  And  this  was  one  of  the  principal  caufes  of  the  fubfequent 
i fluing  of  the  Q410  Warranto,  by  which  the  charter  fell. 

(7)  The  appeal  was  not  granted. 

On  a  fubfequent  page  in  the  MS.  is  the  following  memorandum  : 
**  Dunn  v.  Scotlay,  Cafe  of  Hoftage  &  Ranfom  :  Authorities  in  Favour 
of  the  Plaintiff  were  Molloy,  (Old  Edit.)  205  ^  10,  212  ^  14,  213  ^  14. 
Molloy,  (New  Edit.  1744,)  358,  237,  8;  244,  5.  2  L'd  Raymond, 
931;  Lord  Holt's  Opinion  relied  on;  Sea  Laws,  128.  In  Favour  of 
the  Defendant  were  2  Chancery  Cafes,  239 ;  1  Salk.  35  ;  3  Bacon, 
592>  595. 


84  Auguft  Term  3  Geo.  s- 


Angier  verf.  Jackfon. 

MOTION  was  made  for  a  new  Trial.     This 
Caufe  was  from  Middlesex.     It  feems  the 
~~  Jury  gave  a  VerdiA  for  Damages  in  Favour  of 

that  a  new      Jackfon,  original  Plaintiff,  contrary  to  the  Mind  of 
£££&  the  Court 

the  Vcrdia  is 

and  Evidence,      Trowbridge.      When   the   Jury  give   a  Verdift 
the'rTil  EriT  again^  Evidence,  the  Court  may  grant  a  new  Trial, 
dence  on  both  That  Jury  are  not  abfolute  Judges  of  Evidence  and 
1  **■  Damages,  fee  Holt's  Rep.  701,  702,  JJh  vs.  Lady 

JJh.  Jurys  are  to  try  Caufes  with  the  Afliftance 
of  Judges.  Lucas's  Cafes  of  L.  &  Eq.  202.  ( 1 ) 
Miftake  of  Judge  or  Jury  good  Caufe  for  new 
Trial.  Strange,  1 105.  Ibid.  584.  Evidence  doubt- 
full  no  new  Trial  fhould  be  granted,  but  here  'twas 
againft  direft  Evidence.  New  Trial  granted  after 
Trial  at  Bar,  is  conceded.  This  Cafe  is  not  like 
Eje&ment  —  he  may  have  a  new  Ejedtment ;  not 
fo  here. 

Juchmuty.  If  ever  any  Cafe  was  excepted  from 
new  Trials,  this  is.  Trial  at  Bar  is  more  favoured 
than  Trial  otherwife,  becaufe  of  its  Solemnity.  I 
confefs  I  wifli  for  a  Power  in  the  Court  to  fet  afide 
Verdidts,  but  not  for  an  unlimited  one.  This  Cafe 
was  not  againft  Evidence.  I  allow  there  was  Evi- 
dence againft  Evidence ;  and  two  Verdi&s,  though 
no  Rule  of  Controul,  is  yet  of  fome  Weight  (2) 

Strange, 

(1)  10  Mod.  20a,  The  £>ueen  v.  llelfton. 

(2)  S.  P.  7  Mais.  301.     9  Mafs.  450.     18  Pick.  15.     8  Gray,  46. 
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Strange,  1 105.  Evidence  doubtfull.  Ibid.  1 142. 
Salk.  648,  Sparks  vs.  Spicer.  The  Court  is  not  to 
be  Judge  of  the  Law  and  Fad  too  abfolutely ;  if  it 
fhould  be,  it  takes  away  all  Venli&s  but  fuch  as  are 
agreeable  to  the  Mind  of  the  Court.  It  would  be 
opening  a  Door  to  great  Inconveniences  to  the 
Subject,  even  if  Attaints  did  not  lie ;  but  here  At- 
taint lies.  (3) 

Ch.  Jufiice.  Are  you  not  agreed,  that,  were  it 
evidently  againft  Law  and  Evidence,  there  the 
Court  may  grant  a  new  Trial,  but  not  where  there 
is  Evidence  on  both  Sides.  (4) 

Trowbridge.  It  can  never  be  fuppofed  that  a 
Verdidl  will  be  given  againft  diredl  Evidence,  with- 
out Shadow  of  Evidence  to  fupport  it.  This  dif- 
fers from  the  Cafe  of  Fuller  ty  Clark  at  Cambridge 
—  there  was  plainly  Evidence  againft  Evidence. 
I  hold,  this  Court  always  have  Right  to  grant  new 
Trials  when  they  think  Injuftice  like  to  be  done. 

Jujlices  Oliver,  Ct/Jhing,  Rujfcll  ty  Lynde  againft  a 
new  Trial,  becaufe  the  Court  were  not  clear  in  the 
former  Trial. 


(3)  It  (eems  however  that  attaints  had  long  been  obfolete.  See  3  Bl. 
Com.  390  —  "  The  attaint  is  now  as  obfolete  as  the  trial  by  battel  which 
it  fucceeded,  and  we  (hall  probably  fee  the  revival  of  one  as  foon  as  the 
revival  of  the  other."  But  in  AJbford  v.  77>orntonf  1  B.  &  Aid.  460, 
wager  of  battel  was  fuftaincd  by  the  Court  in  18 18. 

(4)  See  20  Pick.  289,  Sba*wt  C.  J.  — "  For  a  long  time  it  was  con- 
fidcred  that  a  new  trial  could  only  regularly  be  granted,  where  the  ver- 
dicl  was  without  evidence  or  againft  the  whole  evidence.  It  has  how- 
ever been  extended  to  cafes,  where  the  vcrdift  is  clearly  againft  the 
weight  of  evidence,  although  evidence  was  given  on  both  fides." 
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Poor 

*•  Poor  verf.  Doble. 

DOBLE.  * 

K£\.\\6l'     F>OOR  brought  an  Aftion  againft  one  Jut/ham, 

—  jL     and,  it  being  fuggefted  to  the  Admiralty  that 

on  the  Cafe     Judham  was  on  board  a  Veffell  in  the  Harbour, 

for  a  Refcue    ^  y/r'lt  was  committed  to  a  Water  Bailiff  who 

cannot  be 

brought  in  a  entered  the  Vefleli  and  took  him.  Doble  inter- 
theUConfpira!  pofed,  went  up  to  Bofton,  and  upon  his  Return 
cy  to  refcue,    forced  the  Defendant  Jutfliam  from  the  Officer  and 

but  not  the 

Refcue  itfeif,   carried  him  off;  upon  this  the  prefent  A&ion  was 
awM*      grounded.    There  were  feveral  Exceptions  in  Abate- 
dtfenting.       ment  of  the  Writ  taken.    The  firft  was,  "  Not  with- 
in the  Jurifdi&ion  of  the  Court ;  "  it  was  faid  they 
confpired  at  Bofton,  but  the  Aft  was  done  below.  (1 ) 

Mr. 


(i)  The  declaration  fet  forth  the  original  caufe  of  a&ion,  the  purchafe 
of  the  writ,  and  the  fubfequent  iflue  of  a  warrant  from  the  Court  of  Ad- 
miralty, by  virtue  of  which  the  deputy  marfhal  "  went  on  board  the 
(loop  Pompey,  being  then  within  the  jurifdi&ion  of  the  (aid  Court  of 
Admiralty,  and  there  found  the  faid  Samuel  Jutfham  and  him  detained 
as  a  prifoner  till  he  (hould  convene  him  to  juAice  or  deliver  him  to  the 
(heriff  of  this  county  or  his  deputy,  that  the  faid  writ  of  attachment 
might  be  duly  ferved  on  him."  And  it  was  further  alleged  that  the 
defendants  having  confpired  and  agreed  to  refcue  the  prifoner,  "  in  pur- 
fuance  of  the  faid  unlawful  confpiracy  and  agreement,"  "  procured  a 
boat  at  Bofton  and  went  down  to  the  laid  (loop  Pompey,  then  lying  at 
anchor  in  Nantafket  Bay,  fo  called,  about  a  quarter  of  a  mile  from 
the  (hore,"  that  they  refcued  the  prifoner,  forced  the  officer  to  return  to 
Bofton  without  him,  and  the  (loop  Pompey  to  put  to  (ea  and  carry  him 
off,  "  whereby  the  plaintiff  hath  wholly  loft  the  benefit  of  the  writ  of 
attachment  and  his  debt  afore  faid." 

The  defendants  pleaded  in  abatement  "  that  the  faid  Patrick  hath 
not  in  faid  declaration  (liown  forth  that  the  caufe  of  the  faid  action  arofe 
within  the  county  of  Suffolk  ;"  and  the  writ  was  abated  "  upon  the  firft 
exception." 


(i)  It  appears  to  have  been  a  (Turned  that  a  civil  action  for  a  refcue 
was  local,  and  could  only  be  brought  in  the  county  where  the  caufe  of 
acYion  or  fome  part  thereof  arofe,  and  the  dccifion  was  fimply  to  the  point 
that  a  confpiracy  alone  within  a  county  was  not  fulTicicnt  to  authorize 
the  action  to  be  brought  there.  No  queftion  of  admiralty  jurifdt&ion 
could  have  arifen,  becaufc  even  if  a  fhip  "  in  Nantafkct  Hay  a  quarter  of 
a  mile  from  more  "  was  not  infra  corpus  comitatus>  (n  Met.  387,)  yet 
of  torts  upon  the  high  fea  the  common  law  had  concurrent  jurifdiclion. 
2  Gallis.  422. 

For  a  fomewhat  analogous  decifion  in  a  cafe  in  which  the  locality  of 
the  tort  was  the  limit  of  jurifdiftion,  fee  Adams  v.  Haffard,  20  Pick.  127, 
where  it  was  held,  that  an  imprifonment  on  fliore,  in  purfuance  of  orders 
given  on  the  high  fea,  did  not  conflitutc  a  caufe  of  action  within  admi- 
ralty jurifdidion. 

But  whether  an  action  on  the  cafe  againft  refcucrs  is  local  at  common 
law,  quare.  An  action  of  efcapc  again  ft  the  officer  is  tranfitory.  Bac. 
Ab.  Efcape,  F.     2  Chit.  PL  (6th  Am.  Ed.)  736,  737,  &  note  (d). 


DOBLB. 
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Mr.  Thachcr,  in  fupport  of  the  Writ  (hid,  that  1763. 

the  former  Writ  was  faid  to  be  purchafed  in  Bot  v"^j£j^ 

ton,  Complaint  made  there,  Warrant  procured  there  v. 
and  Contrivance  there. 

Ch.  Juft.  If  Confpiracy  be  in  one  County  and 
Refcous  in  another,  could  the  Courts  in  both  have 
Jurifdi&ion  ? 

Mr.  Gridley.  Jurifdi&ion  of  inferiour  Courts 
muft  be  fhewn.  This  is  a  Court  of  a  limited  Jurit 
didtion ;  they  have  fhewn  die  Confpiracy  to  be 
within,  but  'tis  the  Refcue,  and  not  Confpiracy, 
which  is  the  Caufe  of  Adtion. 

Writ  abated^  3  vs.  1.(2) 
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1763. 


LOVELL 
DOBLB. 


Lovell  verf.  Doble. 

Rcc.  i765.    rx^HIS  was  for  the  fame  Caufe,  and  the  Declara- 
A     tion  was  the  lame. 

Exceptions 
to  the  Decla- 
ration mould        Firft  Exception  was,  that  it  was  not  alledged  in 

SpeciaTDe^  the  Declaration  that  they  fet  forth  to  the  Admiralty 
™uTprd  *****  ^"t^13111  ^^  abfconded  and  concealed  himfelf 
in  Abate-       on  board  fome  Veffeli  from  the  Service  of  the  Writ 

ment. 
A  Plea  in 

Abhtennnti  Second  Exception.  They  have  not  alledged  that 
ration,  which  the  Admiralty  had  Jurifdidtion  of  the  Matter  of  (aid 
«.■££"  Complaint     G hen  up. 

Declaration, 

fupportedas        Juchmuty.     Thefe  Pleas  are  all  negative;  they 

of  ahSpedaire   ^nd    FaU,t  with  *is»  but  ^°  n0t  P°*nt  OUt  *   letter. 

Demurrer.       Pleas  muft  be  certain — not  fupported  by  Argu- 
ment or  Implication.     3  Dod.  Plac.  54. 

Gridley.  They  are  defective  in  a  material  Point 
in  their  Declaration,  your  Honours  will  not  fupport 
it ;  our  firft  Plea  being  over,  and  having  been  ar- 
gued upon  in  Subftance,  they  are  too  late  to  take 
Exceptions  to  this. 

Juchmuty.  The  firft  Plea  had  no  Exception  to 
Form,  but  Subftance ;  they  are  all  feparate  and  di£ 
tinft.  All  they  verify  is,  that  we  have  not  done  fo 
and  fo  —  they  do  not  verify  it  to  be  neceflary.  As 
for  confidering  thefe  Pleas  as  Special  Demurrers,  I 
think  it  cannot  be  intended  here.  He  muft  con- 
form to  Rules  of  Abatement,  and  cannot  avail  him- 
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felfof  what  he  might  upon  Special  Demurrer;  in      l7^ 
Demurrer  it  might  have  been  final  againft  them,  ^^lovbl^ 
but  in  Abatement  they  plead  over.  v- 

Fitch.  Abatement  is  regularly  to  the  Writ;  Ex- 
ceptions to  Form  of  Declaration  is  by  Special  De- 
murrer. Here  they  are  generally  taken  in  Abate- 
ment, not  at  Home,  therefore  we  ought  not  to  be 
taken  up  for  conforming :  However  there  are  In- 
ftances  of  the  like  Pleas  in  Abatement ;  Lilly  Ent. 
p.  9,  Tit.  Abatement;  and  many  other  Inftances  in 
Special  Demurrer  where  the  Plea  is  negative  with- 
out pointing  out  a  better.  Lilly,  Tit.  Demurrer, 
106,  186.(1) 

Gridley.  Thefe  Pleas  are  in  the  Nature  of  Spe- 
cial Demurrer,  but  according  to  Cuftom  we  have 
concluded  in  Abatement.  When  we  have  faid  that 
there  is  an  Omiflion,  do  they  fay  Anything  new  ? 
Will  your  Honours  go  on  with  a  Writ  materially 
faulty,  becaufe  we  have  not  pointed  out  ? 

Otis.  They  might  have  demurred,  but  have 
chofen  Abatement,  and  fo  have  entitled  themfelves 
to  all  the  Disfavour  of  Abatement 

Cb.  Juji.  Plea  in  Abatement  muft  be  to  the 
Writ,  not  Declaration.  (2) 

Otis. 


(1)  See  6  Pick.  369,  Wilde%  J.—"  The  exceptions  to  this  rule  [that 
the  plea  muft  give  a  better  writ]  arc  fo  numerous  that  it  can  hardly  be 
called  a  general  rule  of  law." 

(2)  A  plea  in  abatement  which  concluded  to  the  writ  and  declaration 
has  been  fuftained,  on  the  ground  that  fo  much  of  the  declaration  as 

1 2  would 


9° 
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Otis.  They  may  plead  Matter  of  Faft  in  Abate- 
ment. 

Exception  not  well  taken. 

Another  Plea  in  Abatement  was  that  they  had 
not  alledged  the  Admiralty  to  have  had  Jurifdi&ion 
of  the  Matter  of  the  Complaint  Salk.  404,  Tit 
Jurifdidtion. 

Fitch.  They  have  not  alledged  they  had  any 
Caufe  of  Complaint  to  the  Admiralty.  Hobart, 
129. 

Juchmuty.  We  have  fet  forth  that  he  was  con- 
cealed within  their  Jurifdidtion.  (3) 


Rex 

*v. 

DOAKS. 

Rec.  1763. 
Fol.  110. 

In  Support 
of  an  Indict- 
ment for  keep- 
ing a  Bawdy 
Houfe,  Evi- 
dence of  Ac"U 
of  Lafciviouf- 
nefs  by  the 
Defendant 
while  a 
Lodger,  and 
before  (he 
was  Miftrefs 
of  the  Houfe, 
is  inadmifli- 
ble. 

On  Trial 
of  an  Indicl- 


Dom.  Rex  verf.  Doaks. 

DOAKS  was  indifted  before  the  Sefiions  for 
keeping  a  Bawdy  Houfe,  found  guilty  there 
and  fined ;  from  thence  flie  appealed,  and  it  appeared 
that  Part  of  the  Time  fhe  was  indi&ed  for,  fhe  was 
only  a  Lodger,  and  not  Miftrefe  of  the  Houfe. 

The  King's  Attorney  offered  to  give  Evidence  of 
fome  Afts  of  Lafcivioufnefs  before   the  Time  in 

which 


would  be  neceflary  to  make  a  perfect  writ,  is  a  part  of  the  writ,  and  may 
be  excepted  to  in  abatement.     UJley  v.  Stubbs,  5  Mais.  285. 

(3)  The  fecond  exception  was  given  up,  and  the  cafe  entered  "  Nei- 
ther Party." 
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which  fhe  was  proved  to  have  been  Miftrcfs  of  the      * 7^3* 
Houfe.     He  faid  it  was  by  Way  of  Inducement, 
but  the  Court  ruled,  that  no  Evidence  before  ought 
to  be  admitted. 

mcnt  for 

He  likewife  offered  to  prove  her  of  general  ill  Bawdj?* 
Charadter,  but  the  Court,  on  that  Point  too,  ruled,  Houfe,  Evi- 

dence  of  the 

that  he  could  not  enter  into  that,  before  the  other  Defendant's 
Side  attempted  to  fupport  it.  ( i)  gEk  £T 

miflible  for 

The  Jury,  by  Direction  of  the  Court,  brought  in  ment,  until 
their  Verdidt  "  Not  Guilty:'  ahnct  £f™d" 

tempted  to 
fupport  it. 


Rex 

Dom.  Rex  verf.  Gay.  «>. 


Gay. 

•c.  if6 
Fol.  13  a. 


GAY  was  indifted  for  aflaulting  and  beating  the    R^[^; 
Sheriff  in  the  due  Execution  of  his  Office. 
The  Cafe  appeared  to  be  this :  Gay  by  Virtue  of  hliAniuftjBr 
the  Province  Law  relative  to  Highways,  5  W.  &  toiflue  aCa- 
M.  c.  8,  &  11  G.  1,  c.  3,  (2)  was  warned  to  mend  before  him  a 
the  Highways,  and  upon  Complaint  to  a  Juftice  that  f^rwri  with 
he  had  negledtcd  his  Duty  therein,  the  Juftice  made  Ncgfea  in 
out  a  Warrant  to  bring  Gay  before  him  to  anfwer  Highways. 

for       A  Warrant 

irregular  on 

its  Pace  is  no 
J  unification 

(1)  S.  P.  Commonwealth  v.  Hardy,  2  Mafs.  318,  Parfons,  C.  J.  —  •*  It   0f  the  Officer, 
is  not  competent  for  the  profecutor  to  go  into  this  inquiry  until  the  de- 
fendant has  voluntarily  put  his  character  in  iflue." 

(2)  The  provifions  of  thefe  ftatutes  are  that  in  cafe  of  negleft  "  upon 
complaint  and  proof  thereof  before  the  next  juftice  of  the  peace,  without 
reafonable  excufe  made,  and  allowed  by  fiich  juftice,  he  fhall  caufe  to  be 
levied  of  every  fuch  offender's  goods  the  fum  or  penalty  of  two  (hillings 
and  fixpence,**  &c.     Anc.  Chart.  168,  440. 
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for  the  Negledt.  Dean,  the  Sheriff,  liaving  the  War- 
rant, took  (Jay,  who  refcued  himfelf  and  beat  the 
Sheriff.  The  Queftion  was,  whether  that  Warrant 
fhould  be  given  as  Evidence  of  Dean's  Right  to 
take  Gay,  the  Aflault  being  confefled  and  juftified. 

Otis.  The  Juftice  had  no  Right  to  iffue  a  Capias 
in  this  Cafe,  and  if  fo,  Dean  made  the  firft  Aflault 
A  Warrant  from  an  inferiour  Court  is  lefe  relpefted 
than  from  a  fuperiour,  yet  even  a  Warrant  ifluing 
from  this  Court,  illegally,  would  be  a  Trelpafe  in  the 
Perfon  granting,  and  alfo  in  the  Perfon  executing 
it.  It  falls  within  that  Rule,  that  the  Officer  exe- 
cutes at  his  Peril.  This  Court  will  not  iflue  pre- 
vious Procefs  againft  the  Body,  when  Execution  can 
only  go  againft  the  Goods ;  this  is  the  Reafon  why 
original  Summons  iflues  againft  Executors  and  Ad- 
miniftrators  and  Truftees  of  abfconding  Debtors. 
Difference  between  this  Cafe  and  that  of  Afleflbrs 
who  have  Authority  of  the  Perfon.  (3^)  Every 
Officer  is  bound  to  know  what  is  within  the  Juris- 
diction of  the  Court     Hawkins's  Plea,  81.(4) 

Thacher.  The  Juftice  has  a  Right  to  convene, 
and  this  Capias  iflued  for  that  Purpofe,  &c. 

Warrant  not  admitted,  (5)  3  Judges  againft  it,  2 
doubtful.     In  Confequence  of  this, 

Defendant  acquitted. 
N.  B. 


(3)  Prov.  I.aw,  4  G    i,  Anc.  Chart.  477.     Gen.  Sts.  c.  iaf  \  13. 
8  Met.  102. 

(4)  1  Hawk.  c.  10,  \  4. 

($)  An  illegal  warrant  is  a  j unification  only  when  regular  on  its  face, 

and 
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N.  B.  Mr.  Thacher  fays  that  in  a  Cafe  at  Barn- 
ftable  (Maykew  ty  IVadfworth,)  the  Ch.  Juft.  held,  an 
irregular  Warrant  might  be  admitted  in  Juftifica- 
tion  of  the  Officer,  and  that  the  Court  were  wrong 
in  the  Cafe  of  Gay  on  the  other  Side.  (6) 


Rex 
Gay. 


and  apparently  within  the  jurifdi&ion  of  the  court  or  magiftrate  ifluing 
it.     Fijber  v.  AfirGirr,  i  Gray,  45.     Clark  v.  May%  2  Gray,  410,  413. 

(6)  The  cafe  referred  to  is  Cornelius  Baffett  v.  Wadfworth  Mayhew 
&  al.  May  Term  1763,  which  was  an  aclion  of  trcfpafs  for  (hooting 
the  plaintiff,  a  deputy  fheriff,  in  the  leg,  while  he  was  endeavoring  to 
arreft  the  defendant  by  virtue  of  the  following  warrant : 

"  Dukes  County  (s  :  To  the  SherrifF  of  faid  County,  his  Under  Sher- 
"  riff  or  Deputy,  Greeting.  Whereas  Robert  Allen  of  Chill- 
[seal.]  "  mark  in  faid  County,  Gcnt°.  Has  this  Day  appeared  before 
**  the  Juft  ices  of  our  Lord  the  King  at  His  Majefty's  Court  of 
44  General  Se(T:B  of  The  Peace,  and  made  Complaint  That  he  being  in 
44  the  Execution  of  his  office  as  Corroner,  at  the  Houfe  of  Zacheus 
■*  Mayhew  Efq  in  Chillmark  in  the  County  aforefaid :  Lawfully  au 
"  thorized  by  a  Mittimus  to  carry  one  Jcrufha  Mayhew  to  his  Majefty's 
44  Goal  in  Edgartown  in  faid  County,  he  was  there  oppofed  in  his  faid 
••  Office  by  one  Wadfworth  Mayhew  of  faid  Chillmark  by  violently 
44  fcizing  the  body  of  the  faid  Jcrufha  &  holding  her,  and  Prevented  his 
*'  Carrying  faid  Jerufha  to  his  Majefty's  Goal :  Which  Doing3  of  faid 
•*  Wadfworth  is  Contrary  to  Law,  &c.  Tliefe  are  therefore  in  His 
"  Majefty's  Name,  To  Require  You  or  Either  of  You  forthwith  to 
"  take  the  Body  of  the  faid  Wadfworth  (if  he  may  be  found  in  your 
"  Precincl),  Againft  all  Oppofition  to  enter  any  Houfe  where  you  (hall 
"  fufpeel  him  faid  Wadfworth  to  be,  &  to  bring  him  forthwith  before 
"  the  Juftices  of  Our  Lord  the  King  at  his  Majefty's  Court  of  Gen"1 
"  Sefl*:-  of  the  Peace  now  Sitting  in  ScAT:*  at  Tifbury  :  So  that  he  may 
"  be  Dealt  with  According  to  Law  in  the  Prcmifes.  Hereof  fail  not 
"  &  make  Return  of  this  Writ  with  your  Doings  therein  into  Pd  Court. 
•«  Dated  at  Tifbury  The  26*  Day  of  Oao'.  Anno  Dom :  1763  &  In 
"  the  Third  Year  of  his  Majefty's  Reign. 

"  Per  Order  of  Court 

44  Jambs  Athearn  Cler" 


Bassett 
Mayhew. 

Rec.  1763. 
Fol.  47. 
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IV  Georgii  Ter.  in  Sup.  Cur. 


1764. 

Allison 

v. 
Cockran. 

Rcc.  1764. 
Fol.  103. 

Adminif- 
trators  are  in- 
competent 
Witnefles  in 
Matters  af- 
fecting the 
Eftatc  of 
their  Intef- 
tate,  except 
where  fuch 
Eftate  is  in- 
folvent. 

The  Re- 
port of  the 
Commiflion- 
ers  is  the  only 
legal  Evi- 
dence of  fuch 
Infolvency 


Prefent : 

The  Honourable 

Thomas  Hutchinfon,  Efqr.,  Chief  Juftice. 

John  Cutting,         )    f 

Peter  Oliver,  j  "qrs.,  Jultices. 


Allifon  verf.  Cockran. 

TROVER*  for  a  Negro.  (1)     The  Adminiftra- 
trix  of  one  Cockran,  (Father-in-Law  to  the 

Defendant) 

*  2>u.  if  this  Action  is  well  brought,  for  Trover  lies  not  for  a  Negro, 
a  Salk.  666.    Ld.  Raym.  1274,  146.    Cafes  in  the  Time  of  Holt,  495. 


(1)  In  1677,  the  Court  of  King's  Bench,  confiding  of  Raittsftrd,  C. 
J.y  Ttoifdetiy  Wild  fif  Jones%  .7.7.,  exprefled  an  opinion  that  trover  would 
lie  for  negroes,  who  had  been  found,  by  fpecial  verdict,  to  be  "  infidels/* 
and  "ufually  bought  and  fold  in  America/'  [or,  as  other  reporters 
have  it,  "in  India,"]  "as  merchandife,  by  the  cuftom  of  merchants." 
Butts  v.  Penny \  2  Lev.  201 ;  3  Keb.  785  ;  Freem.  452.  But  the  record 
(hows  that  the  negroes  in  that  cafe  were  "in  India;'*  20  Howell's 
State  Trials,  52 ;  and  the  decifion,  as  reported  by  Freeman,  was  put 
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Defendant,)  deceafed,  was  offered  as  an  Evidence  to       ll&4* 
prove  the  Sale  from  Allifon  to  the  Father.  ^Allison^ 

Ruled         v. 

__  COCKRAN. 

which  can 
upon  that  ground  only  — "  Held  per  Curiam,  that  although  by  the  law  jj801^  the 
with  us  a  man  cannot  have  an  abfolute  property  in  the  body  of  another,  of0*?-?  A*d  °^ 
yet  the  cuftom  of  India  concerning  buying  and  felling  of  flaves  being  ministrator. 
found,  a  trover  and  converfion  would  lie  well  enough."  Freem.  452.  Whether 
This  does  not  appear  to  have  been  known  to  the  fucceflbrs  of  thofe  Trover  lies 
judges,  (Freeman's  Reports  not  being  yet  published,)  when  they  "  de-  a  Nc6ro 
nied  the  opinion  in  the  cafe  of  Butts  &  Penny"     2  Ld.  Raym.  1275.       y 

In  the  fame  court  in  1680,  Dolben,  J,,  faid  that  trover,  brought  by 
one  tenant  in  common  "  for  half  a  negro,"  •*  has  been  allowed."  a 
Show.  177.  But  it  docs  not  appear  where  that  negro  was.  The  de- 
cifion  referred  to  may  have  been  in  Butts  v.  Penny ,  ub.fup.,  which  is  re- 
ported by  Keble  as  "  trover  of  10  negroes  and  a  half  ;  "  3  Keb.  785  % 
(although  the  record  of  that  cafe  only  mentions  ten  ;  20  Howell's  State 
Trials,  51,  note  ;)  or,  more  probably,  the  cafe  thus  quoted  in  the  Court 
of  Chancery  in  1687  :  ••  Mr.  Sergeant  Maynara"s  cafe  was  cited,  who 
recovered  a  debt  contracted  here  againft  the  executor  of  an  owner  of  a 
plantation  in  Barbadoes,  and  by  his  advice  an  aclion  of  trover  was 
brought,  and  judgment  obtained  for  the  fourth  part  of  a  negro."  1 
Vern.  453. 

In  1689,  Lord  Holt, »  Rokeby  6f  Turton,  JJ.,  (three  of  the  four 
judges  who  afterwards  decided  Chamberlain  v.  Harvey,  infra,)  joined 
in  an  opinion,  given  to  the  King  and  Council,  that  negroes  were  mer- 
chandifc  in  the  colonies.     1  Burgc  Col.  8c  For.  Laws,  736,  note. 

It  is  faid  to  have  been  afterwards  adjudged  in  the  Common  Bench 
that  trover  will  lie  for  negroes.  Gelly  v.  Cle*ve,  (1693,)  1  Ld.  Raym. 
147,  ex  rel.  Place.  3  Lev.  337.  But  it  mult  be  prefumed  that  thofe 
negroes  too  were  in  the  colonies ;  for  if  they  were  in  England,  the  de- 
cifion  is  in  confident  with  a  ferics  of  cafes  in  the  King's  Bench,  (cited 
in  Quincy's  note,  fupra,  94,)  by  which  it  was  very  foon  afterwards 
eftablifhed  as  the  law  of  England,  that  ••  as  foon  as  a  negro  comes  into 
England,  he  becomes  free  ?  one  may  be  a  villein  in  England,  but  not  a 
(lave."     2  Salk.  666  ;  Caf.  temp.  Holt,  495. 

In  thofe  cafes,  it  was  held,  that  trefpafs  would  not  lie  for  taking  a 
negro  in  England,  without  declaring  (as  in  the  cafe  of  the  taking  away 
of  any  other  fervant)  per  quod  fervitium  am /ft ;  Chamberlain  v.  liar- 
*vey,  (1696,)  1  Ld.  Raym.  146$  3  lb.  129;  5  Mod.  182,  186; 
Carth.  397  :  Nor  indebitatus  affumpfit  for  the  price  of  a  negro,  with- 
out averring  that  at  the  time  of  the  fale  he  was  in  a  country  by  the 
laws  of  which  he  might  be  fold  as  a  chattel ;  Smith  v.  Brown,  2  Salk. 
666  $  Caf.  temp.  Holt,  495  :   Nor  trover.     Smith  v.  Gould,  (1706,)  a 

Ld. 
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Ruled  by  the  Courts  (after  hearing  the  Arguments 
"allison^  of  Mejfrs.  Gridley^  Otis  fy  Juchmvty,  pro  fy  con^)  that 
~  v-  Adminiftrators 

COCKRAN. 


Ld.  Raym.  1274;  a  Salk.  666.  That  the  convcrfion  alleged  in  the  laft 
cafe  was  in  England  U  manifcft  from  the  grounds  given  for  the  decif- 
ion  by  Lord  Holt  — "  The  common  law  takes  no  notice  of  negroes 
being  different  from  other  men.  By  the  common  law  no  man  can  have 
a  property  in  another,  but  in  fpecial  cafes,  as  in  a  villein,"  &c.  "  There 
is  no  fuch  thing  as  a  Have  by  the  law  of  England.'*  a  Ld.  Raym. 
1274,  1275.  The  ftatement  at  the  end  of  Salkeld's  report  of  this 
cafe  — "  the  Court  feemed  to  think  that  in  trefpafe  quart  cafthuum 
Juum  cefit  the  plaintiff  might  give  evidence  that  the  party  was  bis  negro 
and  he  bought  him  "  —  appears  to  be  an  unwarranted  inference  of  the 
reporter,  inconfiftent  with  Lord  Raymond's  report,  and  with  the  cafe  of 
Chamberlain  v.  Harvey \  ub.fuf. 

There  is  no  Engli(h  adjudication  fince,  which  conflicts  with  thefe 
decifions  of  Lord  Holt,  In  Peame  v.  LiJU>  (1749,)  Ambl.  75,  Lord 
Hardivicke  refufed  a  writ  of  ne  exeat  againft  one  who  owed  the  plain- 
tiff for  the  hire  of  certain  negroes,  upon  the  ground  that  it  was  a  legal 
demand  on  which  the  defendant  might  be  arretted  at  law,  faying :  "  As 
to  the  nature  of  the  demand,  it  is  for  the  ufe  of  negroes ;  a  man  may 
hire  the  fervant  of  another,  whether  he  be  a  (lave  or  not,  and  will  be 
bound  to  fatisfy  the  matter  for  the  ufe  of  him.'*  This  paflage  accords 
with  the  fuggcttion  in  Chamberlain  v.  Harvey,  ub.fuf.,  that  trefpafc  per 
quod  fer*v it  turn  ami/it  might  be  maintained  in  England  for  enticing  away 
a  (lave ;  and  conclusively  (hows  that,  even  if  the  writ  of  ne  exeat  had 
been  granted,  the  cale  would  have  involved  no  dccifion  of  the  queftion 
of  what  property  one  might  have  in  a  negro.  The  additional  remark 
of  the  Lord  Chancellor  — "  1  have  no  doubt  that  trover  will  lie  for  a 
negro  (lave ;  it  is  as  much  property  as  any  other  thing  "  —  is  therefore 
wholly  extrajudicial ;  and  is  moreover  accompanied  by  a  mifrcprefenta- 
tion  of  the  grounds  of  Lord  Holt's  deciuon,  and  by  a  manifeft  dcure  to 
confirm  the  opinion  given  by  Lord  Talbot  and  himfelf  in  1729  as  attor- 
ney and  folicitor  general,  in  favor  of  holding  (laves  in  England,  of  which 
Lord  Mansfield  (aid  that  it  **  was  upon  a  petition  in  Lincoln's  Inn 
Hall,  after  dinner ;  probably,  therefore,  might  not  be  taken  with  much 
accuracy."     Lofit,  8  ;  20  Howell's  State  Trials,  70. 

Lord  Hardivicke's  opinion  on  this  fubjeft  has  never  been  recognized 
as  law  by  any  court  in  England.  In  1762,  a  bill  in  equity,  filed  by  an 
adminittrator  to  recover  back  money  given  by  his  inteftatc  to  a  negro 
who  had  been  brought  to  England  as  a  (lave,  (which  was  apparently 
founded  on  the  fuppoution  that  the  negro  was  dill  a  Have,  and  therefore 

incapable 
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Adminiftrators  could  not  be  Witnefles,  except  when      J7^4* 
tlie  Eftate  is  infolvent. 

Mejfrs. 


Allison 

COCKRAN. 


incapable  of  receiving  a  gift,)  was  difmiflcd  by  Lord  Nortbington,  who 
faid:  "As  foon  as  a  man  fets  foot  on  Englifh  ground,  he  is  free;  a 
negro  may  maintain  an  action  againft  his  matter  for  ill  ufage,  and  may 
have  a  habeas  corpus  if  retrained  of  his  liberty."  Sbanley  v.  Harvey % 
2  Eden,  127. 

It  appears  by  Granville  Sharp's  MS.  that  Lord  C.  J.  IHlmot,  in  1768, 
held,  that  a  female  negro  slave,  married  in  England  to  a  negro  man  who 
had  alfo  been  brought  from  the  Weft  Indies  as  a  flave,  could  not  be  carried 
back  without  the  confent  of  the  hufband  ;  and  that  Lord  C.  J.  De  Grey, 
about  the  fame  time,  more  than  once  exprefled  the  opinion,  that  there 
could  be  no  property  in  the  perfon  of  a  Have  by  the  law  of  England. 
Sharp's  Memoirs,  (id  ed.)  72,1 10.  The  fame  book  contains  a  full  ac- 
count of  Lord  Mansfield* s  evafions  of  a  decifion  of  the  general  queftion  in 
the  cafe  of  Rex  v.  Stapylton,  in  1771.     lb.  82,  89-92. 

It  is  clear  from  thefe  authorities,  (without  relying  on  the  cafe  of  the 
Ruffian  Slave  in  1569,  mentioned  in  2  Rufhw.  Hift.  Coll.  468,)  that 
Lord  Mansfield's  reluctant  difchargeof  the  Negro  Sommerfelt  in  1772, 
(Lofft,  17-19;  20  Howell's  State  Trials,  79-82,)  was  but  a  re-affirm- 
ance of  the  law  of  England,  as  previously  determined  by  Lord  Holt  and 
other  eminent  judges  —  notwithftanding  the  fubfequent  ftatcment  of  Lord 
Mansfield,  in  The  King  v.  Thames  Ditton,  (1785,)  4  Doug.  301,  that 
•*  the  cafe  of  Sommerfett  is  the  only  one  on  this  fubjeft  ;  "  and  the  aflertion 
of  Lord  Sttnvell,  in  the  cafe  of  the  Slave  Grace,  (1827,)  2  Hagg.  Adm. 
R.  106, 1 14,  that  Lord  Mansfield,  in  Sommerfett' s  cafe,  ••  made  a  change 
in  the  law."  For  an  examination  of  fome  of  the  obiter  dicta  of  Lord 
Stvwell,  fee  20  Law  Rep.  99,  105-107.  That  learned  civilian  does  not 
manifeft  any  knowledge  that  one  of  his  predeceflbrs,  Sir  George  Hay, 
almoft  as  foon  as  Sommerfett* s  cafe  was  decided,  twice  held,  upon  full  ar- 
gument, that,  before  as  well  as  (ince  that  decifion,  negroes  could  not  law- 
fully be  held  or  fold  as  flaves  in  England.  Cay  v.  Crichton,  (1773,)  in 
the  Prerogative  Court ;  Rogers  v.  Jones,  (1776,)  in  the  High  Court  of 
Admiralty;  both  reported  in  Granville  Sharp's  "Juft  Limitation  of 
Slavery,"  (London,  1776,)  App.   10  &  11,  pp.  77-86. 

Sir  William  Blackftone's  ofcillations  in  this  matter  arc  too  character- 
ise to  be  pafled  by,  notwithftanding  the  length  to  which  this  note  has 
already  extended.  In  the  fir  ft  edition  of  his  Commentaries,  publifhed  in 
1765,  founding  himfelf  upon  Lord  Holt,  ("  Salk.  666,")  he  wrote: 
"  This  fpirit  of  liberty  is  fo  deeply  implanted  in  our  Conftitution  and 
rooted  in  our  very  foil,  that  a  flave  or  a  negro,  the  moment  he  lands 
in  England,  falls  under  the  protection  of  the  laws,  and,  with  regard  to 
1 3  all 
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Mejfrs.  Otis  8f  Gridley,  Council  for  Defendant,  faid 
it  was  univerfally  known  that  the  Eftate  of  Cock- 
ran,  the  Father,  was  infolvent,  and  appealed  to  the 
Chief  Juftice  (who  was  likewife  Judge  of  Probate) 
(2)  for  the  Truth  of  their  Suggeftion. 

The 


all  natural  rights,  becomes  eo  inftanti  a  freeman.*'  In  his  third  edi- 
tion, published  in  1768,  after  the  queftion  had  begun  to  be  re-agitated  in 
England,  he  altered  the  laft  claufe  of  his  ftatement  to  this :  "  and  fo  far 
becomes  a  free  man ;  though  the  mailer's  right  to  his  fervice  may  prob- 
ably dill  continue."  Againtt  which  Quincy  has  written,  in  the  margin 
of  his  copy,  "  Curious !  "  In  the  fourth  edition,  published  two  years 
later,  "fojitfy"  was  fubftituted  for  '« probably."  1  Bl.  Com.  127. 
After  the  paflage  had  aflumed  this  (hape,  Hargrave  truly  faid  of  it, 
44  There  appears  to  be  fomewhat  of  very  fubtle  diftinction,  if  not  rather 
of  contradiction."     20  Howell's  State  Trials,  30,  note. 

Trefpafi  will  lie  in  England  for  taking  (laves  on  the  high  feas,  or  in  a 
country  where  flavery  is  not  prohibited  by  law,  from  one  who  is  not  pro- 
hibited by  the  laws  of  his  own  country  from  trading  in  (laves.  Madraz* 
v.  Willes,  (1820,)  3  B.  &  Aid.  353.  Buron  v.  Denman,  (1848,)  a  Exch. 
167.  But  the  commander  of  a  Britim  veflel  is  not  liable  to  an  action 
for  refuting  to  deliver  up  to  their  matter  (laves  who  have  efcapcd  from  a 
foreign  country  where  flavery  is  recognized  by  law,  and  got  on  board  his 
veflel,  and  are  unwilling  to  return.  Forbes  v.  Cochrane >  (1824,)  a  B.& 
C.  448  \  3  D.  &  R.  679. 

By  the  EngliOi  authorities,  therefore,  the  right  to  maintain  trover  for 
a  negro  would  feem  to  depend  upon  the  queftion  whether  he  may  be 
held  and  fold  as  a  chattel  by  the  law  of  the  country  where  his  matter's 
pofleflion  of  him  is  interfered  with.  The  facl  fuggeftcd  by  Hargrave, 
arguendo^  in  20  Howell's  State  Trials,  53,  that  "  the  matter's  power 
over  the  (lave  doth  not  extend  to  his  life,  and  confequently  the  matter's 
property  in  the  (lave  is  in  fome  degree  qualified  and  limited,"  would 
feem  to  be  no  valid  objection  to  the  maintenance  of  the  action ;  for  tro- 
ver lies  by  one  who  has  any  fpecial  property  in  a  chattel,  with  the  right 
to  immediate  pofleflion.     2  Saund.  47 ,  &  note. 

At  the  time  of  the  trial  of  the  cafe  here  reported  by  Quincy,  negro 
(laves  were  held  and  fold  as  property  in  Maflachufetts.  Ante>  29,  note 
(2)  to  Oliver  v.  Sale*  and  authorities  there  cited.  And  in  1763  trover 
had  been  maintained  in  this  court  for  a  negro.  Good/feed  v.  Coy,  in 
Barnftable,  Rec.  1763,  fol.  47.  But  it  has  been  faid,  that  in  Connecti- 
cut, while  flavery  exifted  there,  trover  would  not  lie  for  a  (lave.  Reeve 
Dom.  Rel.  340. 

(2)  By  the  Province  Charter  the  jurisdiction  in  matters  of  probate 
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The  Ch.  Jv/l.  faid  that  from  the  Accounts  given 
him  of  the  Eftate,  and  from  his  own  Knowledge, 
he  had  no  Manner  of  Doubt  but  that  the  Eftate 
was  infolvent;  yet  as  the  Commiflioners  had  not 
made  Report,  there  was  no  legal  Evidence  of  the 
Infolvency.  And  the  Court  ruled,  that  the  Adminit 
tratrix  of  Cockran  the  Defendant's  Father  fhould 
not  be  fwora  (3) 


1764. 

Allison 

a/. 
Cockran. 


Hanlon  verf.  Thayer. 

THE  Plaintiff  (Hanlon's  Wife)  (1)  brings  Tro- 
ver againft  Thayer  (a  Sheriff)  for  attaching 
her  Apparell.  (2)      There  were  two  Queftions  in 

this 


was  veiled  in  the  Governor  and  Council  as  a  civil  law  court,  who  ap- 
pointed judges  of  probate  in  each  county  as  their  delegates  or  fubftitutes. 
Anc.  Chart.  31.  Governor  PownalFs  Meflage  to  the  Council  in  Feb- 
ruary, 1760,  App.  III.  3  Hutchinfon's  Hilt  Mafs.  451,  note.  2  Mais* 
154.     8  Cufli.  541.     ai  Law  Rep.  78,  79. 

(3)  It  is  not  eafy  to  fee  why  an  adminiftrator,  not  a  party  to  the  fuit, 
and  without  any  beneficial  intereft  in  the  trull  fund,  fhould  not  be  a  com- 
petent witnefs  for  the  eftate,  without  regard  to  its  folvency  or  infolvency. 
a  Stark.  Evid.  (2d  Amer.  ed.)  775.  3  Dane  Ab.  420.  n  Mais.  358. 
But  it  is  probable  that,  in  practice,  adminiftrators  were  paid  by  a  com- 
million  on  the  amount  collected,  as  was  afterwards  expreflly  provided 
by  the  Rev.  Sts.  c.  67,  ^  8  —  which  might  require  a  releafe  to  make  them 
competent  witneflcs.  11  S.  &  R.  208.  15  lb.  235.  7  lb.  116.  See 
alfo  16  Mafs.  118. 

(1)  Mark  Hanlon  was  the  plaintiff.  The  writ,  however,  was  indorfed 
by  Mary  Hanlon,  his  attorney,  who  may  have  conducted  the  cafe,  and 
thus  occafioned  the  miftake. 

(2)  The  common  law  proceeding  by  attachment  was  merely  to  com* 
pel  the  defendant's  appearance  where  he  failed  to  answer  the  fummons. 
The  Colony  Law  of  1644  gave  plaintiffs  the  power  to  take  out  either 
fummons  or  attachment  in  the  firft  inftance.    Anc.  Chart.  49.     But  the 

attachment 


Hanlon 
Thayer. 

Rec.  1764. 
Fol.  109. 

Articles  of 
Apparell  and 
Ornament  of 
a  Wife,  own- 
ed by  her  be- 
fore ner  Mar- 
riage, (except 
neceflary 
wearing  Ap- 
parell,) are 
liable  to  At- 
tachment for 
the  Debts  of 
the  Hufband. 
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1764.  this  Cafe;  one,  whether,  as  the  Apparell  attached 
was  the  Property  of  Hanlon's  Wife  before  the  In- 
termarriage, it  did  not  make  a  Difference  in  the 
Law  from  Cafes  where  Apparell  after  the  Marriage 
came  to  the  Wife;  the  other,  whether  the  federal 
Articles  in  the  Schedule  annexed  were  all  necejjary 
wearing  Apparell. 

Mr.  Avcbmvty,  taking  no  Notice  of  the  firft  Ques- 
tion, endeavoured  to  prove  the  Apparell  mentioned 
was  neceflary,  by  obferving,  what  was  neceflary  for 
one  Station  in  Life  was  not  fo  for  another,  and  laid 
the  Law  never  meant  the  Word  **  Neceflary  "  in  its 
ftriAeft  Senfe. 

Mr.  Cbardon  for  Defendant.  The  Argument  ab 
Inconvenient!  is  of  very  great  Weight  in  the  Law, 
and  by  admitting  all  thefe  Things  (in  the  Schedule) 
as  neceffary  wearing  Apparell,  would  be  putting  it 
in  the  Power  of  almoft  every  Debtor  to  defraud  his 
Creditor.  (3)    To  explain  and  fliow  the  Senfe  in 

which 


attachment  being  difcharged  by  an  appearance,  as  at  common  law,  or  at 
moft  by  a  judgment,  twelve  hours  before  execution,  it  was  afterwards 
provided  in  1650  that  goods  To  attached  mould  "ftand  engaged*"  until 
the  judgment  (hould  be  (atisfied.  lb.  51.  By  the  Prov.  St.  of  13  W. 
3,  the  duration  of  the  liability  was  limited  to  thirty  days  after  judgment, 
lb.  367.  Gen.  Sts.  c  123,  ^  41.  The  chattel*  liable  to  attachment 
have  always  been  held  to  be  fuch  only  as  may  legally  be  taken  00  exe- 
cution, and  where  this  latter  right  is  left  at  the  common  law,  ••  to  muft 
the  right  to  attach  depend  upon  the  common  law.'*  6  Mafs.  244.  By 
the  Colony  Law  of  1647,  officers  were  prohibited  from  levying  execution 
on  "  any  man's  neceflary  bedding,  apparell,  tools  or  arms,  neither  imple- 
ments of  houfehold  which  are  for  the  neceflary  upholding  of  his  life.** 
Anc  Chart.  155. 
(3)  The  fcbedule  comprifes  earrings,  necklaces,  laces,  ribbons,  fans. 
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which  the  Law  ufes  the  Word  Necejfary^  I  cite  4      1764. 
G.  2,  c.  1.  (4) 

Mr.  Gridlcy.  Nothing  is  neccjfary  in  the  Law 
but  what  is  neceflary  to  defend  from  the  Inclem- 
ency of  the  Weather,  (5)  or  neceflary  to  the  De- 
gree :  But  before  they  can  talk  highly  of  Degree 
they  muft  pay  their  Debts.  If  any  befides  what  is 
barely  neceflary  is  allowed  for  Comfort,  it  is  not  the 
Law,  but  Humanity.  The  Law  here  wifely  ufes 
the  Word  NeceJJary,  for  the  Boundary  of  Neceflity 
is  determinate,  but  Conveniency  not,  —  Conven- 
iency !  What  is  convenient  ?  &c.  (a  little  Rheto- 
rick  and  concludes.)  Mr.  Gridlcy  alfo  faid :  If  a 
Judge  of  Probate  grant  to  the  Wife  of  an  Inteftate 
whofe  Eftate  is  infolvent,  two  Beds,  where  one  only 
was  neceflary,  the  other  immediately  became  liable 
to  be  attached,  and  he  cited  Hardi/ley  &  Barney, 
(Comber.  356,)  where  Holt  fays  if  the  Party  have 
two  Gowns,  Sheriff  may  take  one.* 

Mr.   Otis  relied    chiefly  on    the   Evidence    that 
proved  Hanlon  never  bought  or  paid  for  a  Angle 

Rag 

*  S(u.  if  1  Ink  351  b,  top,  would  not  have  been  a  good  Authority  ? 


&c.  There  appears  alfo  a  lid  of  neceflary  articles  which  the  defendant 
tendered  back  to  Mrs.  Hanlon  before  the  date  of  the  writ. 

(4)  Anc.  Chart.  481. 

(5;  ••  1  Pr  Gloflioes "  (golofhes)  and  "  1  Green  Embrillo  "  appear 
upon  the  fchedule,  but  were  not  among  the  articles  tendered  back  as 
neceflary.  About  this  time,  "  Umbrillos"  were  firft  advertifed  in  the 
papers,  and  were  doubtlefi  then  confidered  articles  of  luxury.  See 
Drake's  Hiftory  of  Bolton,  p.  660. 
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1764.  Rag  of  his  Wife's  Cloaths,  but  that  flic  brought 
all  with  her  at  the  Marriage,  and  (aid  it  had  been 
the  Cuftom  uniTeiially,  never  to  take  Cloaths  fi> 
brought,  for  the  Debts  of  the  HufbancL 

JiJBccs  Other  $  Cw/kimg  both  (aid  the  Cafe  was 
very  hard  upon  the  Wife,  who  brought  all  thefe 
Cloaths  at  Marriage,  yet  "as  they  are  perfonal 
Property,  they  become  the  Hufband*s  on  Marriage, 
and  therefore  liable." 

Cb.  JmJL  I  fhould  have  been  extremely  glad 
if  this  Cafe  had  been  argued  a  little  more  largely 
by  the  Gentlemen  of  the  Bar,  and  more  Authorities 
cited,  in  Matter  of  fo  great  Confequence.  I  always 
took  it  to  have  been  the  Cuftom  in  fiich  Cafes 
as  this,  for  the  Wife  to  have  her  Cloaths;  in  Cafes 
that  have  come  before  me  as  Judge  of  Probate  I 
never  knew  it  denied  to  the  Wife  where  the  Eftate 
was  infolvent.  (6)  In  the  Cafe  cited  (by  Mr.  G.) 
I  fuppofe  the  Woman  was  a  Party,  and  the  Debt 

contra&ed 


(6)  The  Pro*.  St.  of  9  Anne  referred  only  "  the  Decenary  bedding, 
utenfils  and  implements  of  boufebold,"  where  the  eftate  was  infolvent. 
Adc.  Chart.  390.  At  common  law,  however,  there  Jeans  to  have 
been  a  question  to  what  extent  the  widow's  "  paraphernalia,*'  beyond 
neccnary  wearing  apparel,  was  liable  to  creditors  of  the  hulband's  eftate. 
Bac  Ab.  Baron  8c  Feme,  C.  3.  1  Dane  Ab.  364.  And  the  pra&icc 
of  allowing  the  widow  her  apparel  in  all  cafes  was  afterwards  confirmed 
by  Sts.  1713,  c  36 ;  1802,  c  93 ;  if  16,  c  95.  The  Reviled  Statutes, 
c  65, 1  5,  excepted  from  the  inventory  of  the  eftate  "  all  the  articles  of 
apparel  or  ornament  of  the  widow,  according  to  the  degree  and  eftate  of 
her  hu/band,"  *<  although  his  eftate  mould  be  infolvent.**  The  St. 
of  1S3S, a  145,  omits  the  limitation  as  to  the  hulband's  degree,  and 
provides  that  the  articles  aforefaid  (hall  be  confidcred  as  exclufively  be- 
longing to  the  widow.    Gen.  Sts.  c.  96,  ^  4. 
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contra&ed  by  her;  this  alters  the  Cafe  much,  but       17^4- 
yet  I  apprehend  (here  Ch.  Juft.  makes  an  Apology  v^i^JJT' 
for  what  follows)  that  this  may  be  one  of  thofe  *• 

Cafes  where  the  Juftice  fays  a  Thing  obiter,  or  fud- 
denly;  for  one  Gown  can  never  be  fuppofed  fuffi- 
cient  —  muft  fhe  go  naked  when  that  is  wafhing  ? 
Upon  the  Whole  I  think  it  would  be  very  hard 
upon  the  Wife,  fhould  fuch  a  Precedent  as  this 
take  Place,  that  her  Cloaths  which  (he  brought  in 
Marriage  muft  go  to  difcharge  the  Hufband's  Debts. 
I  fhould  think  it  fafer  to  verge  towards  Conveniency 
than  to  ftrain  the  Word  Necejary.  (7) 

The  Ch.  Juft.  in  the  Courfe  of  this  Cafe  afked 
if  it  would  not  have  been  better  to  have  brought 
Detinue. 

N.  B.     The  Jury  found  for  the  Defendant  Cofts. 


Adjourned  to  September  11th  —  and  then  met 
Chief  Juftice. 

Runntii,|Juftices- 


(7)  Somewhat  fimilar  opinions  have  been  fubfequently  expreflcd.  See 
4  Cufh.  361,  Shaw,  C.  J.  — "  This  word  is  not  ufed  in  its  moft  rigid 
fenfe,  as  fomething  abfolutcly  indifpcnfable,  and  without  which  a  debtor 
cannot  live."  And  the  exemption  of  ••  neceflary  wearing  apparel  "  has 
been  held  to  extend  to  cloth  in  the  hands  of  a  tailor.  Richard/on  v. 
Bufwtll,  10  Met.  506. 
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1764. 

Rex 

*v. 

POURKSDORFF. 

Rec.  1764. 
Fol.  125. 

A  Convic- 
tion of  Petit 
Larceny  and 
Judgment 
thereon  do 
not  deftroy 
the  Compe- 
tency of  a 
Witnefs. 


Dom.  Rex  verf.  Pourkfdorff. 

INDICTMENT  vs.  Pourkfdorff  for  Stealing.  A 
Woman  offered  as  Evidence  who  at  the  feme 
Term  had  pleaded  guilty  to  an  Indi&ment  of  the 
feme  Nature.  (1) 

The  Jttorney  General  obje&ed  to  her,  that  (he 
pleaded  guilty  to  an  infamous  Crime,  and  therefore 
no  Witnefs,  and  cited  Hawkins's  Pleas  of  the 
Crown,  B.  2,  ch.  33,  §  129;  ch.  37,  §§  48  to  £j. 


Mr.  Kent  for  the  Prffoner. 
Judge  Raymond,  32.     2  Sid. 


Law  of  Evid. 
5»-  (2) 


145. 


The  Jttorney  General  then  moved  for  Judgment ; 
and 

Granted. 

The  Queftion  then  arofe,  whether,  when  there  is 
a  Judgment,  and  not  an  infamous  Judgment,*  it 
bars  the  Perfon  on  whom  Judgment  is  paffed,  from 
being  a  Witnefs. 


Jttorney  General  8f  Mr.  Kent  cited  as  above. 


a. 


•  It  is  the  Crime  and  not  the  Punimment  that  makes  a  Man  infa- 
mous.    Theory  of  Evid.  107,  q.*v. 


(1)  Rex  v.  Pourkfdorff  &  al.9  Rec.  1764,  fol.  123. 

(2)  Where  it  is  decided  that  a  conviction  without  judgment  thereon 
is  not  fufficient  to  difqualify  a  witnefs. 
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Cb.  Juft.     When  the  Crime  is  fo  great  and  of      1764. 
fuch  a  Nature  (for  In  fiance  the  Crimen  Falfi  in  Law)  S^^rs^w/ 
as  it  is  to  be  fuppofed  that  the  Perfon  guilty  has  ■». 

loft  all  Senfe  of  Truth,  and  would  not  hefitate  at 
violating  his  Oath,  in  fuch  Cafe  no  Doubt  not  to 
be  admitted,  but  even  where  the  Judgment  is  infa- 
mous, (as  that  a  Perfon  fhall  fit  in  the  Pillory  for 
writing  a  Libel,)  yet  if  the  Crime  is  not  of  fuch  a 
Nature  as  the  lead  to  invalidate  the  Credit  of  the 
Witness  Oath,  (as  in  die  Cafe  I  mentioned,  and 
that  of  the  Witnefs  now  offered,)  no  Doubt  they 
may  be  admitted. 

Attorney  General.     Theft  is  infamous. 

Kent.     Petit  Larceny  is  not 

Attorney  General  There  is  no  Difference  be- 
tween grand  and  petit  Larceny. 

Cb.  Juft.  Do  you  fuppofe,  Mr.  Attorney,  every 
Perfon  convidted  of  petit  Larceny  at  the  Old  Baily 
is  ever  after  barred  from  being  a  Witnefs  ? 

Attorney  General.     I  don't  know. 

The  Court  unanimoufly  held,  No ;  (3)  and  ordered 

the 

(3)  It  feems  to  have  been  aflumed  that  the  convi&ion  in  this  cafe 
was  for  petit  larceny.  But  the  only  incitement  againft  a  woman  for 
larceny,  on  the  record  of  this  term,  is  againft  Margaret  Knodle,  joined 
with  PourkfdorfFon  a  former  indictment  for  grand  larceny,  to  which  (he 
pleaded  guilty.  In  either  cafe,  however,  the  decifion  appears  unac- 
countable, in  view  of  the  well-known  rules  of  the  common  law  on  this 
fubjeft,  at  that  time  unaltered  by  ftatute.  A  conviction  of  felony  de- 
14  ftroyed 
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1764.      the  Witncfe  to  be  fworn,  dire&ing  the  Jury  to  give 
rb^"'  what  Weight  they  pleafed  to  her  Evidence, 


PoUftJLSDOtFT. 


This    Evidence  alone  cleared    Pourkfdorfl;   by 
(wearing  fhe  ftole  the  Goods  herfelf 


Prefent : 
Ch.  Juftice,  Judge  Lynde,  Cufhing  &  Oliver. 


Ballard 
McLeajt. 

Rec.  1764. 
FoL  in. 

Miftakein 
the  Addition 
of  Place  will 
abate  a  Writ 
of  Review. 


Ballard  verf.  McLean. 

THIS  was  a  Writ  of  Review.  McLean  was 
called,  of  Milton,  but  it  was  fully  proved  that 
he  did  not  belong  to  Milton.  The  Queftion  was, 
whether,  this  being  a  Writ  of  Review,  which  iflues 
out  of  the  Clerk's  Office,  it  fhould  abate. 

Mr. 


ftroyed  the  competency  of  a  witneft.  Co.  Lit.  6  b.  And  petit  larceny 
was  felony,  although  it  did  not  produce  a  forfeiture  of  land.  See 
i  Hawk.  (ed.  of  1795)  c.  36,  ^  6.  But  the  punifliment  for  grand 
larceny  (burning  in  the  hand)  reftored  the  competency  of  the  witnefs 
(Com.  Dig.  Teftmoigne  —  Witneft  A  3),  while  that  for  petit  larceny 
had  no  fuch  effe&,  for  which  reafon  it  was  fubfequently  provided  in  Eng- 
land by  31  Geo.  3,  c.  35,  "  That  no  perfon  (hall  be  an  incompetent 
witnefs  by  reafon  of  a  conviction  of  petit  larceny." 

Whether  the  diftin&ion  between  grand  and  petit  larceny  was  ever 
adopted  or  recognized  in  MaflTachufetts  —  qtutre.  In  Commontoealth 
v.  Keith,  8  Met.  531,  it  was  held  that  a  conviclion  of  larceny  to  the 
value  of  forty  cents,  before  a  juftice  of  the  peace,  was  fufficient  to  ex- 
clude the  witnefc.  And  there  can  be  no  doubt  that  any  conviclion  of 
larceny  had  this  effect  until  all  incompetency  from  crime  was  finally 
abolifhed  by  Sts.  1851,  c.  233,  ^  97,  &  1852,  c.  312,  ^  60.  Common- 
'wealth  y.  Green,  17  Mais.  515,  537.     Commonwealth  v.  Keith,  ub.fuf. 
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Mr.  Dana,  in  Support  of  the  Writ,  urged  that  the      17^4- 
three  Years  (the  Time  limited  by  Law  for  bringing  s*^£^d' 
a  Writ  of  Review)  would  expire  before  they  could         *• 
bring  another  Writ ;  and  faid  further  that  the  De- 
fendant was  late  of  Milton,  and  was  called  in  the 
original  Writ,  of  Milton,  which  caufed  the  Miftake ; 
and  (aid  it  would  be  a  great  Hardfhip  upon  the 
Plaintiff,  when  it  was  no  Fault  of  his,  for  the  Writ 
iflued  out  of  the  Clerk's  Office,  that  he  fho*ld  be 
precluded   from   bringing  his   Review.      Cited  2 
Strange,  924,  Cortifos  vs.  Munoz. 

Mr.  Thacber,  contra.  Had  he  been  named  nuper, 
it  might  have  done,  but  the  Plaintiff  has  declared 
with  Certainty.  As  to  Writs  of  Review,  they 
always  have  been  and  are  fubjed  to  the  fame  Rules 
with  other  Writs ;  and  the  Cuftom  has  ever  been 
in  this  Court  to  fhow  Writs  of  Review  no  more 
Favour  than  to  other  Writs. 

Juftices   Lynde,   Cufhing    ty    Oliver   for    abating 

it(o 

Ch.  Juftice.  Abftradted  from  the  Cuftom,  I  fee 
no  Reafon  why  it  fhould  abate. 


(1)  Where  a  writ  of  review  was  improvidently  iflued,  without  notice 
to  the  oppofite  party,  the  Court  ordered  a  hearing,  but  refufed  to  quafh 
the  writ,  becaufc,  the  three  years  having  clapfed,  the  plaintiff  would 
the/eby  lofe  his  right  to  bring  another  petition.  Clap  v.  Jojlyn,  i  Mafs. 
133.  And  in  Brewer  v.  Sibley,  13  Met.  177,  it  is  intimated  that  in 
cafe  of  review  "  it  would  be  reafonable  to  reftrift  the  defence  to  the 
merits." 
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Prefent : 
Ch.  Juftice,  Juftice  Cufhing  &  Juftice  Oliver. 


v.  Bromfield  verf.  Little. 

LlTTLt, 


R5f-  »7«4-    TN  this  Aftion  was  a  general  Indebitatus  JJfump- 
" — : —  X.  fit  on  Account  annexed.     One  Article  was  a 

no  Cuftom  of 

AUcSy?  The  Council  for  the  Plaintiff  urged,  that  it  was 
of  charging  a  Cuftom  of  Merchants  here  to  charge  Intereft  after 
a  Year  on  the  a  Year:  (Several  Merchants  were  fworn  on  this 
Goods°foid  Head,  but  they  did  not  agree  about  the  Time,  nei- 
which  will  ther  whether  they  did  or  did  not  firft  inform  the 
plied  Co^"  Debtor.)  The  Juftneis  of  the  Charge  was  argued 
{jJ^JJ*1*     from  the  Charge  of  Intereft  after  a  Year,  at  Home. 

In  Behalf  of  Defendant,  'twas  faid,  there  was  no 
fuch  Cuftom  here  at  all ;  yet  if  it  could  be  (aid 
there  was  a  Cuftom  here  to  charge  after  Notice 
either  at  or  after  Sale,  certainly  not  before  Notice. 

Juft.  Oliver.  Whether  this  is  a  reafonable  Cuf- 
tom muft  firft  be  confidered.  I  think  it  is.  I 
think,  too,  it  appears  to  be  a  Cuftom. 

Juft.  Cufhing.  This  Cafe  is  very  different  from 
what  it  is  at  Home ;  'tis  there  the  univerfal  Ufage, 
which  makes  it  the  Suppofition  of  every  Party  at 
firft ;  and,  as  a  Perfon  purchafing  Goods  without 
any  fpecial  Promife  is  fuppofed  to  promife  the  Pay- 
ment 
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ment  of  the  Cuftomary  Price,  fo  he  is  fuppofed  to      17^4- 
engage  to  pay  the  cuftomary  Allowance  for  For-  ;%bromfi«ld 
bearance ;  but  here,  however  reafonable  it  may  be,         v* 
it  is  yet  otherwife,  nor  is  it  implied  in  the  Contract. 

Cb.  Juftice.  This  Cafe  is  of  much  Importance 
to  the  Community.  'Tis  agreeable  to  natural 
Equity  that  Intereft  fhould  be  allowed ;  and  I  am 
glad  it  is  growing  into  a  Cuftom;  but  the  Rule  is 
that  both  Parties  ought  at  the  Time  of  contracting 
to  underftand  it  fo,  and  I  doubt  whether  it  is  fo 
general  as  that  it  can  be  fuppofed  in  this  Cafe. 

The  Jury  did  not  allow  Intereft. 


N.  B.  The  Superiour  Court  now  altered, 
and  the  Sitting,  inftead  of  being  the  third  Tuef- 
day  of  February  and  third  Tuefday  of  Auguft, 
is  die  fecond  Tuefday  in  March  and  laft  Tuef- 
day in  Auguft.     March  12,  A.  D.  1765.  ( 1 ) 


(1)  Prov.  St.  5  G.  3,  c.  6,  Mafs.  Pcrpct.  Laws,  481. 


Charge 
to  THE 

Grand  Jury. 


March  Term 

V  Geo.  Ter.  in  Sup.  Cur.  &c. 

Prefent : 
The  Honourable  Ch.  Juft.,  Lynde,  &  Cufliing. 

The  Charge  to  the  Grand  Jury  by  Ch.  Juftice. 

TO  relieve  the  Opprefled,  to  guard  the  Inno- 
cent, [to  preferve  the  Order  of  Society,  and 
the  Dignity  of  Government  is  a  noble  Principle  of 
the  Mindj  This  is  the  Duty  of  every  Individual 
of  the  Community,  but  is  more  particularly  incum- 
bent, Gentlemen,  upon  you,  as  the  Grand  Inqueft 
for  this  County. 

Our  Bufinefe,  Gentlemen,  at  this  Time,  is  to 
diftribute  Juftice,  and  to  punifti  all  Crimes  and 
Offences.  It  is  this  latter  Part  of  our  Duty  that 
you,  Gentlemen,  are  to  affift  us  in;  to  point  out 
and  bring  forwardlall  Crimes  and  Offences  againft 
the  Tranquillity  and  Order  of  Society  which  ftiall 
by  any  Means  come  to  your  Knowledge} 

But  before  I  enter  upon  the  particular  Branch 
of  your  Duty,  I  fhall  obferve,  that  it  is  a  very  com- 
mon 
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mon  Thing  in  England  to  prefent  Offences,  when       17^5- 

there  is  no  Offender  known,  for  wherever  there  is  s^^^/ 

tlie  one,  there  is  always  the  other.    Whenever  there  ^  TO  T"E 

^J.  T      ,  r         it/-         •      Grand  Jurt. 

are  any  notorious  Offences,  as  I  obierved  before,  in 

England,  they  always  prefent  them.  I  remember 
in  particular  (if  it  may  be  called  an  Offence)  that  at 
Middlefex,  the  Jury  prefented,  that  there  was  un- 
neceflary  Multiplication  of  licenfed  Houfes,  which 
tended  greatly  to  the  Deftru<5Hon  of  the  Health  and 
Morals  of  the  People.  I  do  not  mention  this  as 
the  Cafe  here,  but  only  by  Way  of  Example,  to 
ftiow,  that  wherever  you  find  any  notable  Things 
done  that  are  detrimental,  or  any  Things  negle&ed 
which  ought  efpecially  to  be  done  that  are  benefi- 
cial to  Society,  you  have,  Gentlemen,  (3  difcretion- 
ary  Power  to  prefent  them.) 

I  would  have  you,  Gentlemen,  to  enquire  into 
the  State  of  our  Goal,  for  it  has  been  reprefented, 
and  I  believe  it  but  too  true,  that  it  is  a  moft  fhock- 
ing,  loathfome  Place.  For  my  own  Part,  when  I 
have  been  obliged  by  the  Nature  of  my  Office  to 
commit  any  of  my  Fellow  Creatures,  I  could  not 
help  feeling  for  them,  when  I  thought  where  I  was 
fending  them  —  a  dark,  damp,  and  peftilentiai 
Room  —  to  fuch  a  Place  to  fend  our  Fellow  Crea-  - 
tures  muft  caufe  the  moft  tender  and  exquifite  Sen- 
fations  to  Men  of  the  lead  Senfibility  or  Humanity. 
I  do  not  think  there  is  fuch  a  Place  for  the  Recep- 
tion of  Prifoners  anywhere  in  the  King's  Domin- 
ions. I  do  not  fay  this  by  Way  of  Refle&ion  on 
the  Gentlemen  who  have  the  proper  Care  of  our 
Goal,  nor  upon  the  Sheriff*  of  this  County,  the  m 

Keeper 

*  Mr.  Greenleaf. 
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1765*  Keeper  of  our  Prifon,  who  I  know  to  be  a  Man  of 
V~J^^"'  great  Tendernefe :  But  from  whatever  Caufe,  Gen- 
to  the  tlemen,  it  arifes,  whether  from  Negleft  or  a  Mifun- 
"  derftanding  among  the  Gentlemen  whofe  Province 
it  is  to  look  after  it,  or  any  Caufe  whatever,  'tis 
your  Duty  to  give  your  particular  Attention  to  it 
I  remember,  Gentlemen,  a  Cafe  in  fome  late  Re- 
ports, of  a  Sheriff  committing  a  Man  to  a  new  plait 
tered,  wet  and  unwholefome  Room,  by  which  he 
was  put  into  violent  Fever  and  died ;  the  Sheriff 
on  this  was  committed,  tried  and  hanged.  (1)  Our 
Goal  is  not  intended  as  a  Punifhment,  it  is  only  to 
keep  Offenders  for  Trial,  or  after  Trial  till  Sentence 
is  fulfilled.  Every  Man  in  the  Eye  of  the  Law  is 
prefumed  innocent  till  proved  guilty.  How  pre- 
pofterous  then,  Gentlemen,  is  it  to  commit  a  Man 
to  a  Place,  who  whether  innocent  or  not  muft  run 
the  Hazard  of  his  Life  —  a  Place  which  will  bring 
a  Man  of  the  beft  Conftitution  in  Danger  of  his 
Life ;  how  long  then  will  a  Perfon  of  a  weakly 
Conftitution  furvive?  I  muft,  Gentlemen,  repeat 
it  again,  this  demands  your  peculiar  Attention,  and 
the  Attorney  General  will  give  any  Directions  you 
may  want. 

A  Government  always  thinks  itfelf  happy  when 
the  Grand  Jury  can  find  no  Offenders  to  prefent 

This 


(1)  Qu*re,  whether  the  Chief  Juftice  had  not  in  his  mind  the  cafe 
Rex  v.  Muggins,  2  Stra.  88a  ;  I.d.  Raym.  1574,  where  the  warden 
of  the  Fleet  Prifon  was  indi&ed  for  the  murder  of  a  prifoner  by  confin- 
ing him  in  a  "  new-built  room,  the  walls  being  damp  and  unwhole- 
fome.** The  offence  was  held  to  be  murder,  but  the  prifoner  was 
acquitted  on  the  ground  that  it  was  the  aft  of  a  deputy.  A  ferics  of 
fimilar  cafes  is  reported  in  9  Howell's  State  Trials,  146-234,  but  nei- 
ther of  them  refulted  in  a  conviction. 


Grand  Jury. 
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This  is  not  our  Cafe. ,  There  has  been  a  mod  (can-  17^5- 
dalous  and  notorious  Riot,  not  only  againft  Com-  y*^£c*' 
mon  Law,  [Natural  Law,  that  is,  the  Law  which  „  T0  T"» 
every  Man  has  implanted  in  himj  but  diredtly 
againft  a  Law  of  this  Province ;( 2)  nay  the  Offenders 
had  Notice  of  the  very  Law,  and  warned  againft  a 
Violation  of  it;  and  I  queftion  whether  there  is 
any  Law  of  this  Province  more  univerfally  known 
than  this.  For  your  Direction,  Gentlemen — Riots, 
Routs,  and  unlawful  Aflemblies  are  where  there  are 
any  Number  not  lefs  than  three,  where  they  come 
with  an  Intent  to  commit  fome  unlawful  A<ft  —  if 
they  take  not  one  Step  they  ought  to  be  punifhed 
for  this  Intent;  if  they  move  forward,  it  is  a  Rout; 
if  they  commit  any  one  Aft,  it  is  a  Riot ;  every 
Man  ought  to  ufe  his  utmoft  Endeavour  for  the 
Suppreflion  of  fuch  fcandalous  Breaches  of  the 
Public  Peace ;  and  I  am  informed  that  the  Magis- 
trates and  others  of  this  Town  did  their  utmoft  to 
prevent  that  Infult  upon  Government  in  this  noto- 
rious Riot,  but  it  feems  all  proved  inefFeftual — You 
cannot  be  infenfible  that  I  have  Reference  to  that 
lawlefs  Mob  who  aflembled  on  the  5th  of  laft  No- 
vember, (3)  moft  atrocioufly  broke  the  Peace,  put 

every 

(2)  Anc.  Chart.  595.  This  ftatute  was  for  the  fuppreflion  of  difor- 
ders  caufed  by  "  tumultuous  companies  carrying  about  with  them  pa- 
geants and  other  flicws  through  the  ftreets  and  lanes  of  the  town  of 
Bofton."     See  note  (3)  infra. 

(3)  The  anniverfary  of  the  Gunpowder  Plot,  known  as  ••  Pope  Day," 
had  been  for  many  years  the  occafion  of  an  annual  riot  between  the 
"  north-cnders  "  and  "  fouth-enders  "  in  the  town  of  Bofton.  Each  of 
thefe  rival  factions  celebrated  the  day  by  a  proceflion  carrying  the  effi- 
gies of  the  Pope,  the  Devil  and  the  Pretender  upon  a  platform,  under 
which  fmall  boys,  by  means  of  rods  connected  with  the  figures,  caufed 
them   to  rife  up  and    look  into   chamber   windows   as   they  pafled. 

»5  T^ 


Grand  Jury. 
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1 7^5-  every  Member  of  this  Town  in  Confufion,  and  many 
v^^7^  in  the  utmoft  Hazard  of  their  Lives ;  and  I  would 
to  thb  mention  for  the  Benefit  of  all  prefent,  as  they  are  a 
pretty  large  Concourfe  of  People,  that  Perfons  in 
general  do  not  know  what  a  Danger  they  run,  in 
mixing  in  fuch  a  Mob ;  if  there  had  been  any  Per- 
fon  killed,  every  Man  there  would  have  been  liable 
to  be  tried  for  his  Life,  and  by  a  rigorous  Con- 
ftrudtion  of  the  Law,  might  have  loft  it:  It  would 
have  lain  upon  every  Perfon  to  have  proved  how 
he  came  there  and  what  was  his  Bufinefs;  and 
every  Perfon  who  could  have  been  proved  to  have 
been  aiding  before  the  Facft,  encouraging  and  aflift- 
ing  after  it  was  begun,  and  actually  doing,  or  pro- 
tecting and  fcreening  after  it  was  committed,  mull 
have  come  to  his  Trial,  and  for  aught  I  fee  muft 
have  been  convi&ed ;  for  there  are  no  Acceflbries  in 
Murder ;  ail  are  Principals. 

There  is  another  Offence  —  you  have  feen  it  in 
the  public  Prints  — of  Robbery  on  the  Highway  — 

Money 

The  houfeholdere  were  called  upon  for  contributions  for  the  celebration 
under  the  penalty  of  broken  windows ;  and  the  two  procefHons,  after 
parading  the  town,  met  in  Union  Street,  where  they  fought  for  the  fig- 
ures, which  were  afterwards  burnt,  either  on  Copps'  Hill  or  the  Com- 
mon, according  as  victory  remained  with  the  north  or  fouth  end.  See 
Drake's  Hiftory  of  Bofton,  p.  66 1. 

Before  the  next  annivcrfary  in  1765,  the  general  indignation  occafioned 
by  the  Stamp  A  ft  had  caufed  a  reconciliation  to  be  effected,  and  both 
parties  joined  in  the  efcort  of  a  "  Union  Pope,"  together  with  feveral 
additional  figures  reprefenting  Tyranny,  Oppreflion,  Slavery,  Sec.  Mafs. 
Gazette,  Nov.  7,  1765;  Bofton  Evening  Poft,  Nov.  11,  1765.  The 
description  of  this  celebration  which  appeared  in  both  the  above  papers, 
concludes  as  follows :  — "  This  Union  and  one  other  more  extcniive 
may  be  looked  upon  as  the  (perhaps  the  only)  happy  effects  ariiing  from 
the  S p  A t." 
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Money  demanded  and  actually  taken ;  an  Offence 
very  heinous  in  its  Nature,  and  very  rare  in  this     omargiT- 
Country,  and    I  hope   it  will  be   univerfaily  di£      TO  T"1 
couraged ;  and  I  queftion  whether  it  is  univerfaily 
known,  that  by  a  late  Law  of  this  Province,  it  is 
Death  to  commit  a  Robbery  on  the  Highway. 

Another  Offence  — •  I  take  Notice  of  it  with 
Pleafure — that  was  formerly  very  common,  but  has 
not  of  late  been  heard  of  among  us  —  I  mean  the 
Forgery  and  Counterfeiting  our  Public  Bills  of 
Credit :  The  Rigour  of  the  Law,  the  Severity  with 
which  this  Court  has  adjudged  in  feveral  fignai  In- 
ftances,  their  full  Determination  to  perfevere  with 
the  fame  Rigour  in  all  fimilar  Cafes  has  happily 
been  the  Caufe  of  its  Suppreffion. 

Yet  there  is  another  Kind  of  Forgery,  very  per- 
nicious to  the  Commonwealth,  which  will  come 
before  you ;  the  Forgery  of  Notes  of  Hand :  You 
perceive,  Gentlemen,  what  Confufion  fuch  a  Pra&ice 
mull  introduce,  how  wicked  a  Crime  this  is  in  its 
Nature,  and  how  deftru&ive  its  Confequences ;  on 
this  Head  I  need  fay  no  more. 

I  will  tike  up  no  more  of  your  Time,  Gentle- 
men. I  will  fpare  you,  the  Court  and  the  Audience ; 
only  obferving  further  that  all  Offences,  from  Mur- 
der, the  higheft  of  all  Felonies,  down  to  fimple  Fel- 
ony, are  fubjedl  to  your  Inquiry;  yet  though  you 
fhould  be  fatisfied  that  there  have  been  a  Number 
of  thefe  leffer  Offences  committed,  as  tliefe  come 
more  immediately  under  the  Cognizance  of  the 
lower  Courts,  you  may  omit  taking  Notice  of  fuch 

Mifdemeanors, 
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l7^59      Miftlemeanors,  unlets  you  fhould  think  there  has 
v*Oiargb~'  been  any  grofe  Negleft  in  the  Courts  of  Inferiour 

to  the      Jurifdiftion. 
Grand  Jury. 

But  before  I  leave  you,  Gentlemen,  I  would  ob- 
ferve  one  Word  more  relative  to  your  Duty.  In 
the  Petty  Jury,  Gentlemen,  you  are  fen  fib le  that  all 
muft  agree  in  the  Verdidt ;  but  to  every  Indidtment 
the  Agreement  of  twelve  only  is  fufficient  One 
other  Point  there  remains,  Gentlemen,  for  you  to  ob- 
ferve,  and  that  is,  you  are  to  keep  your  own  and  the 
King's  Council ;  this,  Juries  in  general,  difregard- 
ing  their  Oaths,  do  not,  ftridtly  enough,  obferve  — 
nay,  I  myfelf  have  often  heard  that  the  Jury  had 
found  a  Bill,  long  before  it  was  publifhed  in  Court. 
But,  Gentlemen,  even  after  that,  you  are  not  liber- 
ated from  your  Oaths  —  you  are  to  keep  the  Names 
of  the  Informers,  and  Everything  elfe  that  comes 
before  you  in  your  prefent  Capacity,  fecret;  and 
unlefs  this  is  done  how  will  Offenders  ever  be 
brought  to  Juftice  ?  An  Informer  comes,  purely  for 
the  public  Good,  to  reveal  fome  grofe  Abufe  of  the 
Laws,  and  hoping  he  may  do  fome  Good,  yet  un- 
willing that  he  fhould  be  known  to  be  the  Perfon. 
Soon  after  it  is  blazed  abroad  that  he  was  the  In- 
former, and  every  Circumftance  aggravated  to  make 
him  odious ;  will  he  ever  again  hazard  his  Reputa- 
tion —  nay,  even  his  Property  ?  will  not  this  deter 
many  good  Men  from  doing  eminent  Services  to  the 
Public  ?  In  Confequence  of  which  many  heinous 
Crimes  will  go  unpunifhed,  many  wholefome  Laws 
will  be  broken  with  Impunity.  (4) 

And 

(4)  See  John  Adams's  Diary,  under  the  date  of  the  following  De- 
cember. 
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And  finally,  Gentlemen,  I  would  obferve,  that      17^5* 
though  it  may  give  you  great  Uneafinefs  to  bring  v-charcb"' 
Offenders  to  Punifhment,  yet  this,  Gentlemen,  fhould      TO  TH1 
not  prevent  the  Performance  of  what  is  incumbent 
on  you  as  the  Grand  Inqueft.     'Tis  the  Good  of 
the  Whole  demands  it;  and  that  Self- Approbation 
which  always   attends  a  Confcioufnefs  of  having 
difcharged  our  Duty  will  ever  be  an  ample  Rec- 
ompenfe. 

I  fhall  add  no  more ;  but  only  pray  that  Infinite 
Wifdom  may  diredl  you,  and  that  the  Supreme 
Fountain  of  all  Goodnefs  may  aflift  you  in  the 
Profecution. 


Present : 
A  full  Court. 

Whithit 

Whitney  verf.  Whitney.  wmtniy. 

Rec.  1765. 

ASSUMPSIT   on  a  Note.     Note  offered  in     FoL  ,3*' 
Evidence   tO   the  Jury.  In  1  Dec- 

laration on  a 
Note  by  the 

Mr.  Adams  {objected.)  The  Word  Order  is  Sjggjj^ 
omitted;  we  take  it  to  be  an  eflential  Variance.  " Order "b 
There  is  not  a  greater  Difference  between  a  Bond  variance.* 

and  ^'T'"!1 

Declaration 

by  an  Indor- 

cember.  — "  Who  has  made  it  his  conftant  endeavour  to  difcountenance 
the  odium  in  which  informers  are  held  ?  Who  has  taken  occafion  in 
finc-fpun,  fpick  and  fpan,  fpruce,  nice,  pretty,  eafy,  warbling  declama- 
tions to  Grand  Inquefts,  to  render  the  characters  of  informers  honour- 
able and  refpectablc  ?  "     a  John  Adams's  Works,  169. 
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17^5-      and  a  Note,  than  between  a  Note  negotiable,  and 
VWh}£J^'  not*     Such  kind  of   Variances   are  fataL      Vid. 
Fitzgib.  131,  Baynbatfs  Cafe;  Law  of  Evict.  191. 


Whithit, 


Mr.  Jucbmuty.  The  Note  is,  to  pay  Plaintiff 
Order:  The  or  is  left  out  Where  a  Note  is  non- 
fenfical  we  are  not  obliged  to  follow  it.  There  can 
be  no  Doubt  but  whether  this  is  Evidence  to  a 
Jury  or  not  In  Favour  of  Juftice  doubtlefe  it  is. 
As  to  the  Authorities  the  Gentleman  cites  —  "a 
Note  of  a  different  Date/'  is  a  much  ftronger  Cafe, 
for  that  is  a  totally  different  Note.  Cites  Trials  per 
Pais.  399. 

"The  Court  ruled,  that  the  Note  fhould  go  in  as 
Evidence,  on  another  Point*  That,  as  the  Note 
bad  not  been  indorfed,  the  Omiffion  of  Order  was  im- 
material—  otberwife  had  it  been  indorfed.  (1) 

Cb.  Juft.  did  not  give  his  Opinion. 

•  Vid.  the  Cafe,  Ruffell  &  Oakes.  (a) 


•1* 


(1)  S.  P.  Pay  v.  Gout  ding,  10  Pick.  111  — "  Per  Curiam.  As  the 
aft  ion  is  brought  by  the  payee  this  is  not  a  material  variance.  If  the 
plaintiff  were  an  indorfee  it  would  have  been  neceflary  to  allege  that  the 
note  was  payable  to  the  payee  or  his  order." 

(a)  Ante,  p.  50,  where  it  is  (aid  by  Ruffell  J.  that  there  is  no  differ- 
ence  between  notes  negotiable  and  not,  until  the  indorferaent. 
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Banifter  verf.  Henderfon.  bank™* 

Henderson. 

(MeJJrs.  Dana  ty  Gridley,  for  Banifter.  ) 

Mejfrs.  Auchmuty  fy  Otis,  (i)for  Henderfon.  j  Foi.  80. ' 

Special  Ferdift.  #  CohaWta- 

tion  and  uni- 

THOMAS   BANISTER,  Grandfather  of  the  ISwbST 
prefent  Demandant,  made  his  Will  the  25  J S£^ 
January,  Anno  1708-0,  and  after  divers  Legacies  tocftabiish 

ru  theLegiti- 

follows:  macyofthe 

Demandant 
in  a  Real 

"  Item ,  after  myjuft  Debts  and  Funeral  Charges  Aaion. 
"  are  paid,  I    give   all   my  Houfes,   Warehoufes,  follows :  «•  I 
"Lands,  Mortgages,    Bills,  Bonds,  Money,   Plate,  f^J^mj 
"  Debts,  Wares,   Merchandizes,  both  at  Sea  and  Warehoufes, 
"  Land,   as  alfo   all   Books,  Bedding,   Houfehold  ^i!E" 
"  Stuff,  Horfes,  Cattle,  and  all  that  of  Right  any  ^c^f&c 
"Ways   belongs   and  appertains   to  me,  whether  "and all  that 
"  named  or  not  named,  to  my  three  Sons,  Thomas,  waysgbelon« 
"  Samuel  and  John,  to  be  equally  divided  among  an.d  "Pi*1"- .. 

,.   1  1  1    m  11  •  r        tains  to  me/* 

"  them  in  three  equal  Shares  or  Proportions,  after  •«  to  my  three 

44  mv   Sons,  T.,  S.f 

mJ    and  J.,  to  be 

equally  di- 

(1)  James  Otis's  will,  made  many  years  after,  during  the  unfortunate  TJ*  C    am?n5 
...         r  •!  ........*-,.  tnem  in  three 

condition  of  mental  derangement  in  which  his  life  ended,  commences   equal  Shares 

as  follows  :  "  In  the  name  of  God,  Amen. —  I,  James  Otis,  being  in  no  or  Propor- 

manner  of  fear  of  Death,  though  called  by  fome  the  King  of  Terrors,  tiont,  after 

and  by  old   Banniftcr  in   his  will,  a  fergeant  —  "     Tudor's  Life  of  m?  D?bti» 

Otis,  p.  483.     And  in  the  will  of  Thomas  Banifter,  the  teftator  in  this  pufcra|  fe- 

cafc,  of  which  a  copy  is  on  file,  appears  the  following :  — "  When  penfes  are 

Thou  Jehovah  (hall  fend  Thy  inexorable  ferjeant  Death  to  arreft  this  paid ;  and  if 

body,  and  carry  it  to  that  dark  prifon  of  the  grave,"  &c.  cither  of  my 

three  Sons 

—  "  Had  I  but  time,  (as  this  fell  fergeant,  Death  die  without 

is  ftria  in  his  arreft,)"  Heirs  lawful- 

Hamlit,  Aft  V.,  Sc.  a.  lJ  **gotten 
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1765-  "  my  Debts,  Legacies  and  Funeral  Charges  are  paid, 
V^^!J!^/  "and  tf  either  of  my  three  Sons  die  without  Heirs 
H  mwoh  "  lawfuUy  begotten  in  Wedlock,  I  will  their  Share  or 
"Proportion  to  the  surviving  Sons  or  Son  and  their 
in  Wedlock,  "  Heir s  for ever.  And  the  Reafon  why  I  make  my 
Share  o/pro-  "  eldeft  Son  Thomas  but  equal  with  his  Brothers 
portion  to  the  M  Samuel  and  John,  is  for  thefe  Reafons ;  firft,  he 

furviving  «  -» 

Sons  or  Son  "  hath  had  a  confiderable  Share  already,  Secondly, 
Hein  for-  "  I  have  given  his  Son  £500  if  the  Lord  fpare  his 
ever."    Alfo  «  Life —  I  need  add  no  more  Reafons,  but  this  — 

a  Legacy  of 

^500  previ-    "  they  are  all  equally  dear  to  me." 

oufly  given  to 
a  Daughter 

was  in  a  cer-  Afterwards :  "  I  will  to  my  beloved  Wife  Sarah 
•«  to  beV(oid     "  Banifter,  said  Pew  for  her  Life,  to  order  who  ftiali 

Sow  oMhTir  M  fit  wi*  her  m  ie»  and  until1  my  Grandfon  Thomas 

Heirs,  to  be  " Banifter  is  of  Age  of  twenty-one  Years,  if  he  liv- 

v?dcd  among  "c*h  *°  have  Male  Heirs,  I  give  it  to  him  and  to 

them  as  I  «  fa  Ma^  jje/rs  iawfully  begotten  in  Wedlock  forever, 

the  reft  of  my  "both  Proprietor/hip  and   Pew,  but  if  he  dieth 

diSe70bC  "without  Male  Heirs,  I  give  it  to  the  next  Male 

among  them  "  He irs,  and  to  defcend  to  the  next  Male  Heirs,  witb- 

Survivors  of  "  out  any  Alienation  forever''  (2) 

them."  Held,  Tn 

that  the  1U 

Brothers  took 
an  equal  Ten- 
ancy in  Com-  ^  Thc  fp^l  verdia  further  found  that  the  three  brothers  entered 
mo?  mn  .  under  the  provifions  of  the  will  aforelaid,  that  Samuel  and  John  (who 
Eftate  de-  f°°n  *&er  died  without  iflue)  made  a  letter  of  attorney  to  Thomas,  who 
terminable  on  conveyed  the  prcmifes  to  Giles  Dyer,  who  reconveyed  to  Thomas,  who 
either**  dyuig  conveyed  again  to  Dyer  one  moiety  of  the  prcmifes.  Thomas  died, 
^%r|t^OU{  h  ,  leaving  the  demandant  his  fon  and  other  children.  Dyer  then  made  a 
fome  other  ^^  °^  ^c  wholc  °f  tnc  prcmifes  to  Samuel,  who  afterwards,  together 
Son,  and  an  with  Frances,  the  widow  of  Thomas  and  mother  of  demandant,  con- 
executory  veyed  the  premifes  to  Peter  Luce,  who  conveyed  to  John  Henderfoa, 
2fV'*ii  n°r  falhcr  OI"  thc  lcnant»  after  which  Samuel  died  without  iffuc.  If  the  de- 
e -  .,  "  mandant  was  entitled  to  recover,  the  jury  found  for  him  poflcflion  of  the 
Share  to  the  whole,  or  one  moiety,  or  any  letter  part  to  which  the  Court  decided 
Survivor  or       that  he  was  entitled.    "  But  if  he  be  intitled  to  no  part  thereof,"  then 

for 
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In  fettling  the  special  Verdidl,  there  were  three      17^5* 
Points  the  Parties  could  not  agree  on.     One  was,  ^banisteiI^ 
whether  the  prefent   Demandant  was   legitimate;         *• 
or,  in  other  Words,  whether  Thomas  and  Frances 
Banifter,  Father  and   Mother  of  the   Demandant,  Survivors, 
were  legally  married.  *?%"£*' 

Olhver%  J.% 

Thomas  and  Frances   Banifter  came  over  from     if  an  Eftate 
England,  and  lived  as  Man  and  Wife,  both  in  Old  cSfiL 
and  New  England.  mainders, 

whether  Con- 
veyances  by 

Mr.  Juchmuty,  again     the  Legitimacy  of  the  De-  ^c$£ 
mandant.     Had  it  been  perfonal  Eftate,  no  Doubt  «*l  Warran- 
common  Report  might  have  done  to   prove   the  bmTthe  n0t 
Marriage,  but  here  is  a  great   Real  Eftate  to  be  Itt^'J^^ 
determined  —  fhall  common  Fame  be  relied  on  in  Province 
this  Cafe  ?  (3)     No  Certificate  of  the  Marriage,  the  S^diSto 
higheft,  the  only  legal  Evidence.     Had  it  been  in  £e  KinS.m 
a  new  Country  where  Records  are  not  kept,  there  Real  Aaion. 
might  have  been  fome  faint  Colour  for  not  produc- 
ing a  Certificate,  but  in  England  thefe  Records  are 
moft  ftridtly  kept ;  for  they  know  it  is  the  only  Evi- 
dence that  will  ferve ;  die  only  Proof  of  the  Legal- 
ity of  Marriage. 

Mr. 


for  the  tenant  cofts.  That  part  of  the  cafe  between  the  ftatement  of 
the  devife  and  Mr.  Dana's  argument  is  reported  in  the  MS.  as  of  the 
previous  term,  after  the  cafe,  Rex  v.  Pourkfdorff.  For  convenience  the 
cafe  is  printed  as  a  whole. 

(3)  See  Means  v.  Welles  %  12  Met.  361,  Hubbard,]. — '« It  was  argued 
that  mere  cohabitation  was  not  a  fpecies  of  evidence  fufficient  to  fuftain 
a  writ  of  right.  But  we  are  aware  of  no  diftinltion  as  to  the  amount  of 
proof  neceflary  to  cftablifh  a  marriage  in  any  one  cafe  more  than  anoth- 
er, where  marriage  is  a  fall  to  be  proved  in  order  to  fuftain  an  a&ion." 
16 
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1765.  Mr.  Gridley.     In   Striftnefe  of  Law  they  ought 

V^)^J^  to  produce  a  Copy,  and  not  a  Certificate,  though 
v«  generally  allowed.  It  has  been  feid  that  a  Certifi- 
cate is  the  higheft  Evidence ;  but  I  fay  the  Perfons 
prefent  at  the  Marriage  is  Evidence  higher  in  its 
Nature  —  for  how  will  that  ever  prove  the  Identity 
of  the  Perfons?  Cohabitation  and  univerfal  Re- 
port have  always  been  deemed  fufficient  Evidence, 
and  I  never  in  the  Courfe  of  my  Pra&ice  heard 
it  denied  before. 

Cb.  Juft.    Have  you  no  Authorities,  Gentlemen? 

Mr.  Gridley.     There  is  no  Authority  that  the  Sun 
fliines. 

Jucbmuty.     But  there  is  Evidence. 

Cb.  Juft.    How  do  Quakers  ever  prove  Mar- 
riage except  by  Report  ? 

Mr.  Jucbmuty  answered,  Favour  was  fhown  them. 

Mr.  Gridley.     There  ftiall  be  no  baftardizing  It 
fue  after  Death,  is  a  Maxim  of  the  Law. 

Jucbmuty.    A  Baftard  can't  be  Heir  till  Death, 
and  after  Death  Baftardy  can't  be  proved.* 

Juft.  Rujfell  only  inftanced  in  Quakers. 

Juft.  Lynde.     I  can't  think  a  Certificate  alone  is 
Evidence,  or  the  beft  —  that  is  greater  which  Mr. 

Gridley 

*  3J«.  if  Cases  in  Time  of  Holt,  287,  would  not  have  been  pertinent. 


Henderson. 
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Gridley  mentioned.     Perfons  prefent  at  the  Mar- 
riage can    only  prove   the    identical   Perfons.  (4)  >*BAmsTER 
Univerfal  Report  is,  in  my  Opinion,  fufficient  Evi- 
dence, corroborated   with  other   Circumftances,  of 
the  Marriage. 

Cb.  Juft.  From  Thomas  and  Frances  Banifter 
living  in  Old  and  New  England  as  Man  and  Wife, 
I  think  it  may  well  be  inferred  they  were  fo.  (5)  I 
am  forry  for  Want  of  Authorities,  and  that  this 
Point  was  not  left  to  the  Court  as  well  as  the  Reft ; 
for  it  is  not  properly  a  Matter  of  Fadt. 

The  fecond  Point  (Matter  of  a  Perfon's  Death) 
was  proved  to  Satisfaction. 

The  third,  whether  there  was  an  adtuai  Entry 
into  the  demanded  Premifes  was  given  (in  EfFedt) 
up ;  for  a  Devife  vefts  the  Eftate  immediately  in 
the  Donee ;  it  does  not  mean  an  a&ual  Seizin  in 
Law,  but  Right  to  Seizin. 

The  Jury  found  the  two  Points  in  Favour  of  the 
Demandant. 

N.  B.  The  next  morning  Cb.  Juft.  produced 
the  following  Authority  from  Burn's  Ecclefiaft. 
Law,  vol.  2d,  p.  36.  (6)  Tit.  Marriage :  u  The  Proof 

"of 


(4)  S.  P.  Commonwealth  v.  Norcrofs,  9  Mafs.  492.  Ellis  v.  Ellis  % 
11  Mafs.  91. 

(5)  S.  P.  Newburyport  v.  Bootbbay,  9  Mafs.  414.  Means  v.  Welles,  11 
Met.  361.  Jitter  in  criminal  proceedings  before  St.  1841,  c.  20.  Com- 
monwealtb  v.  Liulejobn%  15  Mafs.  163. 

(6)  Burn's  Eccl.  Law,  Marriage,  X.  5. 
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1765.  "of  Marriage  may  be  by  Witnefles  who  were  pref- 
Vb^£eiT'  "  ent  at  the  Solemnization ;  by  Cohabitation  of  the 
a/.  «  Parties ;  by  publick  Fame  and  Report ;  by  Con- 
••  feflion  of  the  married  Perfons  themfelves,  although 
44  their  Acknowledgment  might  be  only  to  avoid  the 
44  Punifhment  of  Fornication,  and  by  divers  other 
44  Circumftances  which,  if  they  amount  to  a  half 
u  Proof,  ought  to  be  extended  in  Favour  of  Marri- 
44  age,  rather  than  contrary  to  it  Wood,  Civ.  Law, 
44 122." 

Mr.  Dana.  The  Demandant  Banifter  demands 
by  Force  of  the  Will  before  me ;  his  Pedigree  is 
fet  forth  in  the  fpecial  Verdict.  I  need  not  obferve 
that  the  Intent  of  Teftator  is  to  be  the  fole  Dire&or 
for  Conftru&ion  of  the  Words,  unlefs  a  new  Eftate 
is  created  contrary  to  Law.  Now  from  the  whole 
Tenor  of  the  Will  the  Teftator's  fole  Aim  appears 
to  be  the  keeping  his  Eftate  in  his  Family;  and 
this  Intention  of  his  is  the  general  Key  to  die 
Underftanding  the  Will,  and,  if  attended  to,  will 
fhow  in  the  cleared  Manner  he  defigned  an  E£ 
tate  Tail.  He  gives  his  Eftate  44  to  his  three  Sons 
Thomas^  Samuel  and  John%  and  if  either  of  my  three 
Sons  $-c>  to  the  furviving  Sons  or  Son;"  Samuel, 
(I  can't  imagine  how  he  came  to  take  it  in  his 
Head)  fuppofing  he  had  a  Fee,  conveys  away  this 
Eftate;  but  if  this  is  an  Eftate  Tail,  it  wipes  away 
all  Conveyances  whatfoever;  for  Eftates  Tail  are 
inalienable,  except  by  Fine  and  Recovery,  and  that 
reduces  it  to  Fee  Simple. 

I  am  fenfible  when  a  Man  gives  all  his  Eftate 
without  any  otherwife  exprefling  his  Intent,  a  Fee 

pafles. 


Henderson. 
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partes.*  1  Salk.  239,  Hopewell  vs.  Jchland.  If  the  1765. 
Tcftator  had  faid  no  more  than  "  I  give  all  my  ^^^^t 
Houfes,"  &c,  they  would  have  had  a  Fee ;  but  his 
Intent  through  the  whole  Will  being  not  only  to 
take  Care  of  his  Sons,  but  their  Pofterity — and 
though  he  gives  all  "  to  his  three  Sons  Thomas,  Samuel 
and  John,  to  be  equally  divided  among  them,  in  three 
equal  Shares  or  Proportions"  yet  he  afterwards  ex- 
plains himfelf — "If  either  die  without  Heirs"  and  he 
then  explains  what  Heirs,  "Heirs  lawfully  begotten 
in  Wedlock?  then  goes  on  —  "I will  their  Share  or 
Proportion  to  the  furviving  Sons  or  Son;  "  and  though 
the  Words  following,  u  their  Heirs  forever,"  are  not 
aptly  exprefled,  yet  they  (hall  not  vitiate,  for  his 
Meaning  is  evident  from  all  the  Words  taken  to- 
gether, and  his  Intent  fhall  take  EfFedtf  Cites  1 
Salk.  226,  227,  Blijfet  vs.  Cranwell,  and  2  Vent. 
285. 

As  to  his  willing  "  all  to  his  three  Sons  to  be 
equally  divided  among  them,"  there  are  number- 
lefs  Authorities  where  the  firft  Words  give  a  Fee, 
by  giving  Lands  to  a  Man  and  his  Heirs  forever, 
yet  the  after  Words,  explaining  what  Heirs  he 
meant,  make  it  a  Tail.  Nottingham  vs.  Jennings,  l 
Salk.  233,  as  in  our  Cafe.  Soulle  vs.  Gerrard,  1  Cro. 
525.  The  after  Expreflions  fhew  he  meant  Heirs 
lawfully  begotten  in  Wedlock,  and  created  a  Tail : 
So  in  the  Cafe  laft  cited,  the  firft  Words  (hall  be 
fet  afide,  becaufe  contrary  to  his  Intent.     But  full 

to 

*  Vide  3  Mod.  45,  Rerves  v.  Wlnnington, 

t  %.  whether  8  Rep.  95  b,  would  not  have  been  a  good  Au- 
thority to  this  Point. 
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*765-      to  our  Point  is  the  Cafe  of  Cbadock  vs.  Cowley,  2 
V]Q£^'  Cro.  695.     Here  — 


Henderson. 


Mr.  Otis.  Are  you  not  fenfible,  Sir,  Lord  Holt 
denies  that  Cafe  to  be  Law?  * 

Mr.  Dana.  No :  But  if  he  does,  he  is  not  infal- 
lible :  But  the  Authorities  mentioned  are  fufficient 
Cites  3  Lev.  70,  Parker  vs.  Whacker,  and  2  Cro.  415, 
Webb  vs.  Hearing  —  a  Cafe  in  Point  It  appears 
by  all  thefe  Authorities,  una  voce,  that  Devifors' 
Intent  (hall  govern,  the  Intent  fhall  be  collected 
from  all  the  Words  together ;  and  though  the  fame 
Words  give  a  Fee,  yet  if  odier  Words  explain 
what  Heirs  he  means,  viz*  "  Heirs  of  the  Body," 
or  "Heirs  lawfully  begotten  in  Wedlock,"  it  fhall 
make  a  Tail ;  and  in  our  Cafe  it  is  a  Tail  with  a 
Limitation  over  to  "either  of  the  Sons  or  Son," 
which  die  Law  calls  Crofe  Remainders.  The  In- 
tent of  our  Grandfather  was  (6  fixed  to  keep  his 
Eftate  in  his  Family,  and  to  make  a  Tail,  that  he 
extends  it  even  to  Perfonal  Eftate,  in  which  he  is 
"againft  the  Rules  of  Law,"  therefore  we  don't 
demand  it;f  but  his  Intent  in  this  is  ftrongly 
marked.  "To  the  furviving  Sons  or  Son."  The  It 
fue  take,  as  much  as  if  their  Father  had  furvived. 

Authorities    to   fupport  the   Crofs   Remainders. 

T.  Jones, 

•  §lu.  if  Mr.  Otis  was  not  miftaken,  and  that  he  blended  it  with 
the  Cafe  of  Hear*  v.  Allen,  3  Croke,  57,  which  Ld.  Holt  fcems  to 
doubt  of  in  the  Cafe  of  Nottingham  v.  Jennings*  1  Ld.  Raym.  570  ? 
and  qtt.  if  that  Doubt  of  Lord  Holt  does  not  make  againft  Mr.  Otis  ? 

t  S^u.  if  the  Cafe  Nottingham  vs.  Jennings,  1  Ld.  Raym.  570,  would 
not  be  in  Favour  of  the  Demandant. 
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T.  Jones,  172,  Holmes  vs.  Meynel.  Thomas  Ray- 
mond, 452.  This  laft  Cafe  is  full  in  Point.  "  As  for  ^banistbT 
Authorities,  you  cannot  expert  many  in  a  Will;  v- 
every  Will  (lands  upon  its  own  Legs."  Pollexfen, 
425.  (This  Cafe  enlarged  upon,  therefore  look 
into  it  more  efpecially.)  Crofs  Remainders  may  be 
by  Implication.  Dyer,  303,  Tit.  Devife.  T.  Jones, 
172. 

Cb.  Jujt.  But  it  muft  be  exprels  Implication. 
Is  this  fo  ? 

Dana.  Yes.  Vid.  Dyer,  303.  (This  Authority 
much  relied  on.) 

Gridley.  Dyer,  Saunders,  &c. ;  four  of  them  of 
the  fame  Opinion,  that  Crofe  Remainders  may  be 
between  three.  1  Vent.  224,  Cole  vs.  Levingfton. 
By  the  whole  Current  of  the  Authorities,  Crofs  Re- 
mainders may  be  between  three ;  our  Cafe  is  much 
clearer  than  is  common  in  thefe  Cafes  "To  the 
Surviving  Sons  or  Son." 

Cb.  Juft.     "And  their  Heirs  forever." 

Dana.  I  take  it  fo:  And  he  has  fhown  what 
Heirs  he  meant;  "Heirs  lawfully  begotten  in  Wed- 
lock. The  Expreflion  " If  either  die"  is  an  Anfwer 
to  your  Honour. 

Ch.  Juft.  Did  the  Teftator  intend  a  Tail  to  all 
of  his  Sons  ? 

Gridley. 
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Gridley.  They  took  Tails  with  Crofs  Remainders 

Banister      Over. 


v. 
Henderson. 


Dana.  On  the  Whole,  the  Teftator*s  fole  Intent 
plainly  appears  to  intail  his  Eftate;  his  Words 
aptly  enough  exprefs  his  Intent;  and,  as  it  is  con- 
fident with  the  Rules  of  Law,  it  is  the  Bufinefs  of 
the  Law  to  fulfill  that  Intent 

Mr.  Juchmuty.  This  is  a  Cafe  of  great  Expe&a- 
tion  and  great  Importance.  We  difler  very  much 
and  very  materially.  In  order  to  elucidate  any 
Point  in  a  Will,  the  other  Parts  connected  widi 
and  referred  to  it  muft  all  be  confidered.  Mr. 
Dana  fays  the  Conveyances  will  not  hurt,  but  will 
all  be  "  wiped  away "  if  this  is  an  Eftate  Tail :  I 
lay  not. 

Cb.  Juft.  What  do  you  fuppofe  can  bar  an 
Eftate  Tail? 

Juchmuty.  Conveyances  with  collateral  War- 
ranty. 

Gridley.  Abolifhed  long  ago  by  A<M  of  Parlia- 
ment 

Juchmuty.  But  firft  to  the  Tail.  He  has  ex- 
preflly  given  Money  to  go  over  as  the  other  Eftate  : 
44  My  IVill  is  that  /aid  Legacy  of  £$oo  he  equally 
44  divided  among  my  three  Sons,  Thomas,  Samuel  and 
44  John,  with  the  Reft  of  my  Eftate  as  hereafter  is  men- 
"tioned."  And  afterwards,  if  certain  Things  hap- 
pen, "  then  I  will  the  laft  mentioned  Sum  of  <£joo 

"/hall 
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"Jliall  at  her  Death  be  paid  bach  again  to  my  3  Sons      1765. 
"  or  their  Heirs,  to  be  equally  divided  among  them,  as  I  ^banister' 

"  have  willed  the  Reft  of  my  Eft  ate  to  be  divided  amom     .    *• 

i  irt«  /-    i       ..      4*1        «  •     1-  Z.    Henderson. 

"  them  or  the  Survivors  oj  them.'      Can  his  Intent  * 

be  fuppofctl  a  Tail,  when  he  devifcs  Monies  to  go 

as  his  other  Eftate  ?      He  very  expreflly  intails  his 

Pew,  very  trifling  in  its  Nature,  in   the  ftrongeft 

Terms,  which  fhews  he  was  not  ignorant  of  apt 

Words  to  make  a  Tail. 

But  to  the  Do&rine  of  Implication  which  the 
Gentlemen  infift  on.  The  Expreflions  to  make  a 
Tail  muft  be  ftrong  and  coercive.  2  Bac.  66.  "  No 
"  Words  fhall  be  conftrued  to  make  a  Tail  without 
"plain  Implication."  The  Courts  will  never  extend 
Implications,  againft  Eftates  Fee,  the  nobleft  Eftates, 
to  Fee  Tail,  Eftates  of  a  much  bafer  Nature.  fVild's 
Cafe,  6  Coke,  16  b.  To  make  Eftates  Tail  "the 
"  Intent  ought  to  be  manifeft  and  certain,  not  ob- 
"  fcure  and  doubtfull."  In  the  fame  Cafe :  "  The  In- 
"  tent,  and  not  the  Words  only  of  the  Devifor,  ought 
"  to  make  it  an  Eftate  Tail,  then  this  Intent  ought 
"  to  be  manifeft  and  certain,  and  fo  exprefied  in  the 
"Will;"  and  in  our  Cafe,  as  in  Wild's,  no  fuch  In- 
tent appears.  They  have  cited  no  Authorities,  but 
where  the  Implication  has  been  fo  ftrong  that  there 
was  no  avoiding  the  Conftruftion.  Cro.  Car.  368, 
Spirt  vs.  Bence.  In  this  Cafe,  where  the  Intent  is 
not  very  clear,  the  Court  will  not  conftrue  againft 
the  Common  Law.  I  remember  in  Croke,  Walmt 
ley  faid,  Implication  muft  be  very  ftrong  to  difinherit 

other 

*  Qu.  Might  not  this  be  Evidence  of  his  ftrong  Intent,  as  Mr.  Dana 
hinted  ? 

17 
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1765.  other  Children,  and  to  carry  the  Intent  againft  the 
^to^^L  Ru^es  °f  Defcent.  It  is  (aid  alfo  in  3d  Mod.,  the 
v-  Court  will  not  puzzle  themfelves  about  the  Intent 
of  a  Man  who  was  perhaps  tick  and  confufed  in  his 
Senfes  at  the  Time  of  making  the  Will,  but  let  it 
defcend  according  to  Law.  3  Mod.  104,  Hanchet  vs. 
TbehuaL — "  No  Reafon  can  be  given  why  this  Court 
u  fhould  not  conftrue  Wills  according  to  the  Rules 
"  of  the  Common  Law,  where  an  Eftate  by  Implica- 
44  tion  is  fo  uncertain ;  for  when  Men  are  fick,  yet 
44  have  a  difpofing  Power  left,  they  ufually  write 
44  Nonfenfe,  and  the  Judges  mult  rack  their  Brains 
44  to  find  out  what  is  intended." 

You  are  fenfible  when  there  are  pecuniary  Lega- 
cies to  pay,  prima  facie  a  Fee.  What  an  Eftate 
foever  they  took,  they  had  it  charged  with  "  Funeral 
Charges^  Debts  and  Legacies"  &c,  many  of  which 
were  very  large.  Thefe  and  many  other  Things  to 
be  paid,  no  Perfonal  Eftate  appears  to  be  left  where- 
with to  difcharge  them — none  found  in  the  Verdift ; 
thus  by  Reafon  of  thefe  Charges,  it  converts  the  Ef- 
tate into  a  Fee.  1  Lilly,  451,  2.  To  the  fame  Point 
is  3  Rep.  21,  Borafton's  Cafe. 

Cb.  Juftice.     The  Books  vary  in  that  Point 

Juchmuty.  Where  there  is  a  Sum  in  Grols,  that 
creates  a  Fee,  but  where  a  Sum  is  to  be  paid  out  of 
the  Annual  Profits,  that  do'n't  alter;  that  I  take 
to   be  the  Rule.*     Your  Honours  remember   the 

Cafe 

*  %.  if  any  Eftate  but  an  Eftate  for  Life  can  be  enlarged  by  any 
Charge.     For  it  is  Law  that  "  no  Eftate  (hall  pals  by  Implication  of 

Law 
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Cafe  Ehvell  $  Pierfon,  (7)  and  the  Cafe  of  Dudley      1765. 
vs.  Dudley.  (8)     This  Point  (of  Charge)  had  great  "^^^ 
Weight,  and  juftly,  in  thofe  Cafes.  „     tv- 

The  Words  on  which  the  Crofs  Remainders  are 
founded  are. Fee  Simple;  for  it  is,  in  Cafe  of  Death 
and  no  Iflue,  to  the  Survivor  and  **  their  Heirs  for- 
ever." Had  Banifter  the  Grandfather  intended  a 
Tail,  would  he  have  ufed  thefe  Words, — efpecially 
when  he  fo  well  knew  the  Words  of  Tail,  as  in 
the  Cafe  of  the  Pew? 

Ch.  Juft.  "Heirs  lawfully  begotten  in  Wed- 
lock "—  is  that  Tail  or  Fee  ? 

Juchmuty.  A  Fee ;  for  if  a  Man  will  depart  from 
the  Rules  of  Law,  his  Eftate  (hall  go  according  to 
the  Rules  of  Defcent.  But  if  there  is  any  Doubt  in 
this  Cafe,  it  is  at  End:  It  is  clearly  then  with  us, 
both  by  the  Principles  of  Law  and  Equity,  l  Lilly, 
454.  No  Intent  fhall  go  againft  the  exprefs  Words 
of  the  Devifor ;  at  this  Rate  from  a  Paflage  or  two 
inadvertently  written,  fhall  go  againft  the  general 
Tenor  and  plain  Words  of  a  Will.  2  Bac.  68. 
To  conftrue  the  Intent  againft  the  Words  is  diredl- 
ly  againft  all  the  Books.  The  Courts  have  always 
detefted  Crofe  Remainders  among  more  than  two; 

I 

Law  againft  the  exprefs  Limitation  of  the  Party,  altho*  the  Limitation 
is  void.**  2  Rep.  55  b,  and  fo  adjudged  in  the  Cafe  of  Hog  vs.  Croffe, 
Cro.  Eliz.  254.     Ideo  — 

%.    whether  the  Cafe  of  Elivell  (cited  above)  was  not  adjudged 
againft  Law. 


(7)  Ante,  p.  42.  (8)  Ante%  p.  12. 
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1765-       I  would  obferve  upon  Raym'd  that  the  Cafes  are 
VB^£7T'  different     In  order  to  induce  the  Court  to  thefe 
*>•  Crofs  Remainders,  Mr.  Dana  has  obferved  that  the 

Devifbr*s  whole  Intention  was  to  keep  his  Eftate  in 
the  Family.  This  is  Implication  upon  Implication 
which  no  Lawyer  ever  heard  o£  This  Intent  is  got 
by  Implication,  and  Crofs  Remainders  are  built  on 
that  Implication :  But  the  moft  natural  Implication 
is,  that  he  never  intended  a  Tail  at  all  According 
to  thefe  Gentlemen's  Way,  you  may  add  Implication 
on  Implication  in  Infinitum,  and  we  fhall  have  no 
fetded  Rules  of  Law  to  go  by.  In  all  their  Author- 
ities, the  Devife  was  only  to  two,  with  Crofe  Re* 
mainders  over,  but  the  Cafe  they  would  extend  it 
to,  is  among  three ;  and  the  Reafon  is  given — it  is  to 
avoid  Confufion  by  fplitting  Eftates  into  a  thoufand 
Parts,  and  to  keep  Peace  among  Men,  from  dis- 
puting about  fo  many  confufed  Crofs  Remainders: 
Befides,  the  Remainders  cited  in  the  Books  are  not 
founded  upon  Implication,  but  upon  Certainty.  Mr. 
Dana  has  (aid,  there  may  be  Words  which  import  a 
Fee,  changed  into  a  Tail  by  after  Words.  Agreed ; 
but  no  fuch  Words  here — nay,  the  after  Words 
are,  "  their  Heirs  forever,"  a  plain  Fee.  They  can't 
produce  a  fingle  Authority  where  the  firft  Words 
controul  the  laft;  here  the  laft  Words  are  Fee.  If 
any  Parts  clafh,  I  can't  help  that ;  if  a  Teftator  will 
devife  in  fuch  a  Manner  that  there  is  no  telling 
what  Eftate  paffes,  it  mud  pais  according  to  Law. 
44  Where  a  certain  Intent  may  be  colle&ed,  it  fhall  be 
"conftrued  according  to  that  Intent,  but  where  it  is 
44  uncertain,  it  is  void.  The  Intent  of  the  Devifor 
"mud  be  colle&ed  upon  plain  Words,  and  not 
44  upon  Words  which  engender  Confufion."     And 

Walmfley 
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Walmfley  laid,  "  It  is  a  good  Way  when  the  Words      1 7^5- 

"in  a  Will  are  ambiguous,  fo  as  the  Intent  may  not  ^bInktbiT' 

"be  collected,  to  expound  the  Will  according  to    „    v- 

*  _,  Hbndbrsok. 

"the  Law."    Cro.  Eliz.  742,  Taylor  ty  Ux.  vs.  Sayer. 

Is  not  tlie  Intent  here,  at  bed,  uncertain  ?  Are  the 
Devifor's  Words  plain  ?  Don't  his  Words  engen- 
der Confufion?  Therefore  by  the  laft  and  the 
other  Authorities,  the  Intent  void,  and  the  Rules 
of  Defcent  muft  be  obferved. 

The  laft  Thing  I  fhall  mention,  having  already 
faid  enough,  is  the  feveral  Deeds  from  Samuel,  John 
and  Frances,  the  Warrantys  of  which  are  collateral, 
and  therefore  bind  the  I  flue.  Lit.  §§  709,  716, 
717,  with  Coke's  Commentary  read  at  large.  1 
Inft.  373  a,  375  b.  376  a.  It  is  true  there  is  a 
Statute  about  Warranties,  but  unlefs  they  produce, 
I  fhall  not  anfwer  it. 

Upon  the  Whole,  Eftates  Tail  are  never  implied 
except  when  the  Intent  is  obvious  —  never  have 
been,  at  Home  or  here.  The  Courts  are  very  cautious 
how  they  give  the  Conftru&ion  of  Tail  to  Words 
in  a  Will,  efpecially  such  Words  as  thefe ;  and  I 
believe  never  known  to  extend  them  to  create  Crofs 
Remainders  among  three.  I  fhall  not  recapitulate 
my  Arguments,  but  only  obferve  that  it  will  caufe 
the  utmoft  Confufion  thus  to  ejecft  People  out  of 
Lands  they  have  for  fo  many  years  quietly  enjoyed ; 
and  now  to  turn  them  out  upon  fo  ftrained  a  Con- 
ftruftion  of  Words  inadvertently  dropped  in  a 
Man's  laft  Illnefs,  would  be  as  much  againft  Juftice 
and  Equity,  as  Law  and  Common  Senfe. 

Mr. 
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1765*  Mr.  Otis.     The  prefent  Queftion  arifes  on  this 

v"5^^7'  Claufe  of   Mr.   Banifter's   Will:    "After  my  juft 

„    v-         Debts"  &c.      In  the  Courfe  of  my  Argument  I 
Henderson.  .  '         ° 

lhall    examine    what    imitate    the    Brothers    took, 

whether  Tail  or  Fee.  2dly.  If  a  Tail,  whether 
with  Crofs  Remainders  over.  3dly.  If  Remain- 
ders over,  whether  the  Remainders  were  in  Tail  or 
in  Fee.  4thly.  If  a  Tail  with  Crofs  Remainders 
in  Tail,  whether  the  Collateral  Warranty  will  not 
bind  the  I  flue. 

The  Terms  Fee  Simple,  Tail,  general  and  (pe- 
dal, Crofs  Remainders,  Executory  Devife  are  well 
known,  but  yet  as  this  Cafe  depends  pretty  much 
on  haying  clear  and  precife  Ideas  of  them,  your 
Honours  will  pardon  me,  if  to  refrefh  our  Memo- 
ries, I  juft  run  over  the  feveral  Definitions. 

(Mr.  O.  then  gave  the  feveral  Definitions  of  the 
above  Terms,  chiefly  from  Black.  Anal,  q*  vid.) 

Crofs  Remainders,  as  commonly  fpoken  of,  mean 
implied  Remainders.  I  will  for  the  prefent  allow 
a  Tail,  their  Whole  depending  on  their  fhewing 
implied  Crofs  Remainders  rationally  and  legally 
implied.  Hobart,  29,  34,  Counden  vs.  Clerke. 
Though  the  Intent  of  y6  Devifor  is  juftly  called  the 
Pole-Star  of  the  Will,  yet  this  is  not  the  only  Di- 
rector; for  this  I  cite  the  laft  Cafe.  There  are  a 
Variety  of  Opinions  on  this  Point,  and  that  too 
among  the  molt  eminent  Judges ;  fome  paying  an 
unlimited  Obedience  to  the  Teftator*s  Intention, 
and  others  as  much  flighting  it  The  true  Me- 
dium, I  take  it,  is  laid  down  in  this  Cafe ;  "  the 

"  Devife 
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"Devife  muft  be  taken  according  to  the  Intent  of      17^5* 
44  the  Party  Devifor,"  yet  "  fuch  Intent  muft  be  fo  v*banistbr/ 

44  exprefPd  in  the  Will,  that  it  may  be  certain  to   „    tu- 

1      ^  t  -at  x/i  ah    Henderson. 

44  the  Court,  and  not  agatnft  Law"    Hobart,  32.    All 

the  Vagaries  of  a  difeafed  Mind  are  not  to  be  at- 
tended to;  yet  the  rational  and  legal  Intent  of  a 
Teftator  fhould  be  obferv'd. 

(Relative  to  the  Crofs  Remainders,  Mr.  O.  cited 
the  following  Authorities :)  Viner,  Tit  Remain- 
der; the  whole  of  diis  Chap.  Here  "  Crofs  Re- 
"mainders  fhall  not  rife  between  3,  unlefe  the 
"Words  do  very  plainly  exprefs  the  Intent  of 
44  the  Devifor  to  be  fo ;  "  "  between  3  the  Law 
44  will  not  endure  Crofs  Remainders,  by  Reafon  of 
44 the  Confufion  which  will  enfue."  "Two  Crofe 
"Remainders  may  well  (land  together,  but  three 
44  cannot  well  ftand  together  ;  for  that  would  make 
44  fuch  Confufion  as  the  Law  abhors,  and  that  was 
44  the  Reafon  of  the  Judgment  in  the  Cafe  of  Gilbert 
44  vs.  Witty?  which  Pemberton,  Ch.  Juft.  faid  he  took 
44  to  be  found  Law.'  2  Show.  139,  Holmes  vs.  Meynill" 
And  per  Holt,  Ch.  J.  —  "  a  Crofs  Remainder  is  an 
44  awkward  Sort  of  a  Thing ;  the  Cafe  of  Holmes  vs. 
u  Meynill  \  has  prevail'd,  and  is  not  fit  to  be  ftirr'd 
44  now ; "  "  and  Powell,  J.  faid  diat  the  Cafe  never 
44  went  down  with  him,  though  affirmed  on  a  Writ 
*  of  Error,  and  he  has  heard  learned  People  (peak 
"againft  it" — (And  goes  on,  and  finifhes  the  Chap- 
ter, and  reads  the  whole  of  the  Cafes  cited  above  by 
Viner  and  others.)  Viner,  Tit.  Rem.  M.  p.  1,  2. 
Ibid.  Tit.  Devife  L.  p.  1-6.  10  Rep.  Seymour's 
Cafe,  1  Inft.  1  b,  (Fee  Sim.) 

From 

*  2  Croke,  655.  t  a  Show.  136. 
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From  all  thefe  Authorities  there  may  be  fuch  a 
ConftruAion  as  is  confiftent  with  the  Rules  of  Law, 
if  it  be  conftrued  a  Dcyifc  in  Fee  with  an  Execu- 
tory Derifc  oyer.  Thefe  Authorities  are  againft 
than  direftly:  "3  Crofs  Remainders  cannot  well 
fland  together.*  M  Between  3  the  Law  will  not  en- 
dure Crofs  Remainders,*  and  why?  *"T would 
make  fuch  Confufion  as  the  Law  abhors : "  they  are 
never  favourtl  in  Law  —  Holt  much  againft  them ; 
they  are  nerer  raifd  by  Implication ;  M  Crofs  Re- 
mainders will  not  arife  to  more  than  2  by  Implica- 
tion." Vincr,  Tit  Rem.  X.  p.  4,  Notes,  cites  8  Mod.* 
260,  Show  vs.  IVeigb ;  T.  Raym'd,  455,  Holmes  vs. 
Meynill.  Befides  from  the  plain  Words,  the  whole 
Contexture  and  Tenor  of  this  Will,  'tis  plain  he 
intended  an  Executory  Devifc  over  of  the  Deceas- 
ed's Share  to  y*  Survivors  or  Survivor;  certain  he 
never  intended  a  Tail  with  Crofs  Remainders  over, 
— yet  if  there  is  the  leaft  Doubt,  the  Cafe  is  with 
us.  But  which  is  likelieft  to  get  into  the  Head  of 
a  mere  Layman  —  thofe  Crofs  Remainders,  which 
thefe  Gentlemen  contend  for,  which,  after  they  have 
got  beyond  two,  have  puzzled  the  wifeft  Heads  in 
Europe,  or  that  of  an  Executory  Devife  over,  on  a 
Fee  determinable  on  either  of  his  3  Sons  dying 
without  I  flue? 

Mr.  Gridley.  Do  you  think  the  Teftator  had 
a  clearer  Idea  of  an  Executory  Devife  than  Crofs 
Remainders  ? 

Mr.  Otis.  Though  there  may  be  fome  Niceties 
in  die  Difference  between  Executory  Devifes  and 

other 

•  Alias ',  Cafes  in  Law  and  Equity. 
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other  Devises,  yet  the  general  Idea  is  much  more       17^5* 

likely  to  enter  into  a  Layman's  Head,  than  that  of  ^^^TbT' 

Crofs  Remainders.  „     *>- 

Henderson. 

'Tis  manifed  from  the  Words  of  the  Will  he 
intended  Equality  among  his  Children.  "  The  Rea- 
"fon  why  I  make  my  Eldcft  Son  but  equal  with  his 
"  other  Brothers" — "  They  are  all  equally  dear  to  me :" 
Would  what  thefe  Gentlemen  contend  for  be  con- 
fident with  this  intended  Equality?  Would  not 
ours  ?  An  equal  Tenancy  in  Common  being,  as 
we  (ay,  devifed  in  Fee,  determinable  on  either  dy- 
ing without  I  flue  in  the  Life  of  fome  other  Son, 
and  then  an  Executory  Devife  over  of  fuch  de- 
ceafed's  Share  to  the  Survivor  or  Survivors. 

The  Words  in  the  Will  do  not  make  an  Eftate 
Tail.     Hanchet  vs.  Thelwal,  3  Mod.  1 05,  6. 

In  Order  to  make  this  Will  agree  with  their 
Scheme,  they  are  obliged  to  have  Recourfe  to 
double  Implications;  firft  an  Eftate  Tail  is  to  be 
implied  and  then  Crofe  Remainders.  "An  Eftate 
"  by  Implication  was  never  thought  of  in  a  Deed, 
"nor  in  a  Will,  but  in  Cafes  of  Neceflity."  Cafes 
in  the  Time  of  L'd  Talbot,  3,  Glenorchy  v.  Bojville. 
One  would  think  this  Rule  would  be  fufficient  to 
put  an  End  to  their  Claim.  But  if  they  will  have 
Implication,  what  fo  ftrong  for  a  Fee,  as  Charges 
of  "  Debts  and  Legacies,"  &c.  This  Implication  of 
a  Fee  is  confident  bodi  with  Law  and  Equity — 
theirs  directly  againd  both.  "A.  devifes  his  Brother, 
"  Lands  &c,  and  all  his  Perfonal  Eftate,  defiring  him 
"  to  pay  his  Debts  and  Legacies, — a  Feepajes."  2  Ver- 
,8  non, 
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1 765.      non,  687,  Jchland  vs.  Jckland.   3  Cro.  58.   2  Strange, 
^Banjsteil^   l  *75»  Barker  vs.  Sure  tees.    Thus  there  was  not  even 

__    v-         an  implied  Tail  in  the  three  Brothers ;  next  there 
Henderson.  r  .  * 

were  no  Crofs  Remainders :  1  he  Gentlemen  can't 
find  I  believe,  if  they  examine  all  the  Books  from 
William  the  Conqueror  down  to  diis  Time,  where 
there  are  Crofs  Remainders  by  Implication,  without 
an  exprefs  Tail.  There  are  no  Crofs  Remainders 
between  3  Brothers  to  be  found  in  any  of  the  Books, 
not  even  that  of  Dyer,  303.  That  was  nothing 
but  Talk.  (Mr.  O.  here  expatiates  on  the  aforecited 
Paflages  of  Viner.)  But  taking  this  Cafe  of  Dyer 
to  have  been  adjudged  (which  is  for  from  being 
certain),  "  It  feenCd  to  the  Court,"  &c. 

Mr.  Gridley.     fridebatur  was  always  ufed  by  the 
Roman  Judges,  and  is  often  in  die  Books. 

Mr.  Otis.  Let  it  be  fo :  It  is  well  known  there  are 
obiter  Opinions,  which  are  properly  enough  exprefled 
by  "  It/eems"  yet  are  not  to  be  relied  on  as  Law. 
An  obiter  Opinion,  I  take  it,  is  about  a  Medium 
between  what  the  firft  Council  in  England  fay  argu- 
endo^ and  the  folemn  Judgments  of  the  Court,  after 
a  full  Hearing  the  Council.  The  Cafe  of  Dyer, 
303,  on  which  they  bottom  themfelves  is  totally 
different  from  the  Cafe  at  Bar ;  excepting  this  Cafe 
of  Dyer  it  is  fettled  that  Crofs  Remainders  fhall 
not  be  among  more  dian  2,  and  diis  Cafe  being 
among  3,  it  falls  to  the  Ground.  3  Leon.  1 1 5,  Brian 
vs.  Cawsen,  as  cited  by  Viner,  Tit.  Rem.  X.  p.  5. 
1  Leon.  166.  Gilbert  vs.  Witty  9  Cro.  James,  655*. 
Roll.  Abr.  835.  Viner,  Tit  Devife,  Let  K.  4 
Mod.  282.    Cro.  Jam.  590,  Pells  vs.  Brown.    (Thefe 

Audiorities 
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Authorities  cited  by  Mr.  O.  to  (hew  the  Brothers      l7^5* 
took  by  Executory  Devife.)  ""banistbr^ 


I  fhall  now  fhow,  if  all  the  foregoing  Points  were 
againft  us,  yet  the  Collateral  Warranty  binds  die 
Iflue,  and  therefore  the  prefent  Demandant  muft 
fail ;  but  before  I  enter  on  this,  the  Deeds  muft  be 
looked  into,  and  your  Honours  will  there  fee  how 
the  feveral  Warranties  defcend.  It  is  incumbent 
upon  me  to  fhew  that  Collateral  Warranty  is  a  Bar, 
without  Afletts,  notwithftanding  the  Statute  of 
Ann.  10  Rep.  95  b,  Edward  Seymour's  Cafe. 
Lineal  Warranty  bars  with  Afletts,  Collateral  War- 
ranty without ;  it  may  appear  hard,  but  if  the  Rea- 
fon  is  attended  to,  it  will  be  cleared ;  it  is  for  die 
Safety  of  Men's  Eftates,  and  that  People  fhould  not 
be  defrauded  of  what  they  bond  fide  bought,  many 
Years  after  Purchafe.  And  there  are  other  Artificial 
Reafons,  as  no  Man  is  prefumed  to  difinherit  his 
own  Blood  without  leaving  him  greater  Advance- 
ment, &c.  1  Inft.  373  a,  b,  375  b,  376  a,  &c. 
Viner,  Tit.  Voucher,  U.  b.  2,  to  U.  b.  6.  Holt, 
Cb.  7.,  faid,  "  That  the  true  Rcafon  of  Collateral 
44  Warranty  was  the  Security  of  Purchafcrs,  and  for 
44  their  Encouragement ;  as  alfo  for  the  eftablifhing 
44  and  fettling  of  fuch  as  were  in  by  Title  or  Defcent 
44  caft,  and  this  was  the  only  Security  fuch  Perfons 
44  could  have  at  Common  Law ;  and  becaufe  the 
44  Eftates  of  fuch  Perfons  as  are  in  by  Title,  are 
44  much  favoured  in  Law,  thefe  Covenants  diat  were 
44  for  ftrengthening  them  were  favoured  likewife." 
Same  Tit.  U.  b.  5.  12  Mod.  512.  The  Collat- 
eral Warranties  which  are  made  void  againft  the 
Heir  are  thofe  made  by  any  Anceftor  who  has  no 

Eftate 


Henderson. 
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Eftate  of  Inheritance  in  Poffeffion  of  the  Lands.  4  &  5 
"^^^  Ann,  ch.  16.     Now,  according  to  their  own  Suppo- 
*"•  fition  and  the  Special  Verdift,  the  Anceftor  making 

this  Collateral  Warranty  had  an  Eftate  of  Inherit- 
ance in  Pofleflion,  and  therefore  does  not  come 
within  this  Statute;  but  I  deny  the  Statute  of  Ann 
to  extend  here. 

The  Common  Law  and  Policy  of  England  have 
been,  this  4  or  500  Years,  tired  of  thefe  intailed 
Eftates ;  and  therefore  every  legal  Method  has  been 
profecuted  for  their  Supprefiion.  Many  have  been 
the  ill  Effefts  felt  both  by  State  and  Individuals,  in 
Conveyance  of  thefe  Eftates ;  therefore  fo  far  from 
being  favoured  they  have  ever  been  difcountenanced; 
and  furely  never  was  fuch  an  Eftate  as  is  here  con- 
tended for,  favoured  —  big  with  the  greateft  Confu- 
fion  and  Injuftice — inconfiftent  both  with  Law  and 
Common  Senfe.  I  therefore  fubmit  it  to  your 
Honours'  Judgment,  not  doubting  that  Judgment 
will  be  rendered  according  to  Law. 

Mr.  Gridley.  "  Jfter  my  juft  Debts,  fyc.%  I  give  all," 
fyc.  "If  either"  &c,  "to  tie  furviving  Sons  or  Son" 
The  Queftion  is,  whether  there  was  a  Tenancy  in 
Common  in  Fee,  with  an  Executory  Devife  over, 
or  a  Tail  with  Crofs  Remainders:  On  the  other 
Side  they  fay,  the  firft  Words  are  Fee,  and  the  after 
Claufe,  "  If  either  die  without  IJfue"  makes  an  Ex- 
ecutory Devife  over  :  We  fay,  if  there  were  no  more 
Words,  a  Fee,  but  the  after  Words  make  a  Tail,  and 
the  laft,  Crofs  Remainders.  When  we  read  a  Will, 
we  aim  at  the  Devifor's  Intent;  we  aim  at  the  gen- 
eral governing  Idea  of  the  Teftator's  Mind.    If  we 

enter 
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enter  into  the  Will,  you  will  find,  that  the  grand       17^5* 
and  fole  Objedt  of  the  Devifor  was  the  Emolument  Vnbanisteb^ 
of  his  Pofterity,  and  the  Perpetuity  of  his  Eftate  in    .     tv- 

1  •       *-.         -i  t  r         -r  .  1  r      t  HENDERSON. 

his  ramily.  Let  us  lee,  it  we  can't  make  fuch  a 
System  of  Eftate  as  will  be  confident  with  the  Law, 
and  enforce  the  Teftator's  Intent;  if  it  is  poflible  it 
fhall  be  done  :  But  thefe  Crofs  Remainders  between 
3  frighten  the  Gentlemen;  no  fuch  Thing  in  the 
Books ;  no  fuch  Crofs  Remainders  by  Implication : 
We  will  fee.  The  firft  Words,  "  All,  &c."  a  Fee,  the 
Words  laft,  a  Tail — as  for  "Heirs"  the  other  Words 
fhew  what  he  means.  "Heirs  lawfully  begotten  in 
Wedlock"  The  Gentlemen  talk  of  Implication 
upon  Implication,  and  Implication  upon  that 
again ;  the  Words  by  which  the  Tail  is  made  are 
implied,  but  a  neceflary  Implication.  Heirs  in 
general  make  a  Fee,  but  he  fhews  what  Heirs  he 
intended  ;  "If  either  die,  then  to  the  furviving  Sons  or 
Son"  this  makes  the  Crofs  Remainders.  The  Sons 
Thomas,  Samuel  and  John  took  Tails  widi  Crofs 
Remainders  over,  each  upon  the  other:  Upon 
John's  Death,  Thomas  and  Samuel  were  jointly 
feized  of  John's  Part;  upon  Thomas'  dying,  Sam- 
uel and  Thomas'  I  flue  were  feized  together;  and 
upon  Samuel's  Death,  the  Whole  remained  to  the 
Father  of  the  prefent  Demandant.  This  was  the 
Intent  of  the  Teftator,  that  the  Brothers  took  Tails 
with  Remainders,  one  upon  the  other.  It  is  the 
Bufinefs  of  the  Law  to  explain  the  Pregnancy  of 
Expreflion,  and  when  this  Pregnancy  is  drawn  out, 
this  is  the  mighty  Confufion,  this  is  the  terrible 
Bugbear.  The  Lawyers  who  talk  of  the  Abhor- 
rence of  the  Law,  the  Confufion,  die  Awkwardnefs, 
and  I  don't  know  what  all,  of  Crofs  Remainders, 

were 
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1765-      were  afleep,  I  believe,  and  had  their  Heads  muffled 
^^t  up  in  Napkins. 


.  Henderson. 


Mr.  Jucbmuty.  I  don't  underftand  fuch  Reflec- 
tions. 

Mr.  Gridhy.  I  meant  no  Reflection  on  you, 
Sir. 

Mr.  Otis.  Mr.  Auchmuty,  I  did  not  take  Mr. 
Gridley  intended  to  refleft  upon  us,  but  on  all  the 
Judges  of  England. 

Mr.  Gridley.  What  mighty  Difficulty  to  former 
People  I  can't  tell ;  'tis  very  plain  now.  Crofs  Re- 
mainders may  be  among  2 ;  why  not  3  ?  If  John 
dies,  then  to  Thomas  and  Samuel ;  if  Thomas  dies, 
then  to  Samuel ;  each  have  a  Tail  with  a  Remain- 
der expe&ant  upon  the  Death  of  the  others  dying 
without  Iflue.  A  Fee  can't  be  limited  upon  a  Fee 
—  they  ftrived  hard  for  it  in  the  Cafe  of  Devifes,  but 
then  it  was  only  for  Years.  "All  the  Candles 
burning  at  once,"  as  one  of  the  Judges  *  exprefled 
it.  Chadock  vs.  Cowley,  Cro.  Jam.  695.  Dyer,  303. 
Here  is  one  Acre  to  A.  and  the  Heirs  Male  of  his 
Body,  another  to  B.  and  another  to  C.  in  like  Man- 
ner. u  And  if  they  all  die  without  Iflue  of  their  or 
44  any  of  their  Bodies  or  either  of  them,"  Remainder 
over;  here  are  Crofs  Remainders  among  all  the 
3  Sons.  Dyer,  303.  The  Darknefs  is  here  di£ 
flpated  from  Crofs  Remainders,  the  Words,  dying 

44  without 

*  Tivifden. 


March  Term  5  Geo.  3.  *43 

without  Ifliie  "  are  diredlly  againft  Executory  De-      17^5* 


Mr.  Auchmuty  has  endeavoured  from  feveral 
Charges  to  prove  it  a  Fee.  The  Manner  of  Con- 
ftru&ion  in  Law  is,  reddendo  Singula  Singulis ;  every 
Thing  mud  be  rendered  according  to  its  Nature. 
An  ample  perfonal  Eftate  was  left  —  real  fhall 
never  be  taken  in  fuch  Cafe.  The  Charge  was 
perfonal,  and  not  upon  the  Land :  Befides,  it  does 
not  appear  that  there  was  no  perfonal  Eftate  left; 
the  Special  Verdift  ought  to  have  fet  forth,  there 
was  no  perfonal  Eftate  left;  this  is  not  done,  fo 
that's  at  an  End.f 

It  has  been  (aid,  Devifor  defigned  Equality  —  he 
did  do  Equality  —  all  had  Tails;  the  Event  as  to 
die  Remainders  was  left  to  Chance. 

I  won't  produce  20  Authorities  where  l  is  necet 
fary;  here  have  been  numerous  Authorities  cited, 
to  what  Purpofe  I  know  not,  unlefs  Show. 

Mr.  Otis.  You  muft  allow  Children  a  little 
Oftentation. 

Mr.  Gridley.  I  won't  fay  the  Cafe  of  Gilbert  ty 
JVitly  is  not  Law,  but  I  will  produce  Jones  to  fhow 

wherein 

»  It  is  faid  (in  Carth.  310)  that  "  It  is  a  certain  Rule  that  a  Will 
shall  never  operate  by  Way  of  Executory  Devife,  if  it  may  take  Effect 
by  Way  of  Remainder."  %u.  if  this  Authority  would  have  been  im- 
pertinent. 

t  %u.  if  perfonal  Eftate  is  not  found  in  the  Verdict,  whether  it  is  to 
be  prefumed.    Vid.  3  Mod.  45,  46. 


1/. 
Henderson. 


Henderson. 
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1 7^5-  wherein  it  is  wrong;  Dodridge  was  certainly  wrong, 
v"b^sTeiT'  when  he  (aid,  no  Crofs  Remainders  among  3.  7  Ed- 
ward 6  (Year  Book).  Dodridge  ought  to  have  read 
this  before  he  pronounced.  It  appears  by  this  Book  * 
that  Dodridge  was  wrong,  on  whom  the  Gentlemen 
fo  much  rely :  'Tis  true  I  have  not  produced  the 
Year  Book,  but  I  have  produced  Hobart,  whom  I 
can  truft,  for  he  was  an  Oracle  of  the  Law.  2 
Jones,  172,  Holmes  vs.  McynilL  Pemberton  too  is 
with  us,  one  of  the  Miracles  of  Mankind ;  he  was 
not  afraid  of  the  Reveries  of  Sick  Men ;  was  not 
afraid  of  plaguing  his  Mind  in  finding  out  the 
Meaning  of  difeafed  Minds:  He  ufed  the  Affiduity 
becoming  a  Judge  to  get  the  Devifor's  Intent,  and 
when  he  had  found  it,  he  had  it  fulfilled.  'Tis  not 
the  Part  of  Judges  to  ftifle,  but  to  enforce  die  De- 
vifor's Intent;  you  had  Crofs  Remainders  among  3 
at  the  Common  Law,  and  Dyer,  303,  has  carried 
them  as  far  as  4.  Mr.  Otis  fays  there  was  no  Judg- 
ment in  this  Cafe.  Dyer  feldom  ufes  more  than 
"it  feems ;"  this  Mr.  Otis  knew:  It  is  very  ftrange 
Dodridge  fhould  fay,  no  Crofs  Remainders  between 
3,  when  here  is  4,  and  I  have  fhewn  the  Year 
Book ;  Dyer  full  with  us,  the  greateft  Judge  that 
ever  fat  in  the  King's  Bench,  —  as  great  in  Law  as 
Sir  Ifaac  Newton  in  Mathematicks  and  Philofophy. 
Pollexfen,  413.  So,  taking  thefe  Authorities,  we 
have  5  Judges  againft  3,  Dodridge  and  other  ob- 
fcure  Names.f  Skinner  Rep.  17.  Ld.  Raym'd, 
Meynill's  Cafe.  I  have  looked  over  all  their  Author- 
ities, 

•  Hob.  Rep.  34.     "  A  Dcvifc  to  3  Brothers  in  Tail,  and  that  one 
shall  be  Heir  to  the  other,  this  makes  Crofs  Remainders."     Hob.  34. 
t  Holt  and  Powell. 
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ities,  and  thefe  few  I  have  fele&ed  as  to  the  Point,      l7^5* 
and  have  obferved  on  them  what  is  neceflary.  ^Banister' 


The  Intent  of  the  Teftator  is  the  only  Rule,  the 
only  Director,  whether  that  Intent  is  got  by  Impli- 
cation or  odierwife:  His  Intent  can't  be  fulfilled 
without  Crofs  Remainders,  and  if  Crofs  Remainders 
are  good  among  2,  certainly  among  3 ;  they  have 
been  carried  to  3,  and  even  to  4  according  to  the 
Authorities  cited;  therefore  as  his  Intent  is  with 
us,  and  the  Law  is  with  us,  your  Honours  will  give 
Judgment  accordingly. 

N.  B.  Mr.  Gridley  made  an  Excufe  for  not 
(peaking  to  the  Collateral  Warranty,  as  it  was  a 
Point  he  did  not  think  would  be  ftarted,  and  there- 
fore begged  time  to  look  into  the  Books.  This  Re- 
queft  was  granted. 

Afterwards  Mr.  Gridley  fpoke  to  this  Point,  of 
Collateral  Warranty,  and,  as  I  heard,  fo  conclusively 
that  the  Council  for  the  Tenants  waived  the  Mat- 
ter.* 

The  Court  defiring  that  a  brief  State  of  the  Cafe, 
Banifter  vs.  Hcnderfon  might  be  given  in  by  the 
Council  on  both  Sides,  the  following  States  were 
delivered  to  the  Court. 

The 

*  Sed  quare,  and  fee  Dr.  Sullivan's  Lclt.  on  the  Laws  of  England, 
182,  3,  and  qu.  if  y*  A 61  of  Parliament  extends,  or  is  binding  here. 

%u.  If  i  Strange,  969,  996,  might  not  with  Propriety  have  been  pro- 
duced in  Favour  of  the  Tenants.  Vid.  Stephen  v.  Stephen,  Chan. 
Cafes,  168,  169,  &c.|  1  Ld.  Raym'd,  208.  Vid.  2  Wilfon's  Rep.  88 
b.  Driver  v.  Standring. 

«9 


1/. 
Henderson. 
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1765. 
'TJlJi^r'  The  State  of  the  Cafe  hy  the  Council  for  the 
Hu^tso*.  Tenant. 

Baniftcrs  Cafe. 

Whatever  Eftate  the  Devifees  took,  was  by  Im- 
plication—  not  by  exprefs  Devife. 

Implication  muft  be  neceflary,  and  not  barely 
poffible.   2  Bac.  66  (G).  6  Co.  17.    Cro^  Car.  368. 

Intent  to  be  colle&ed  from  the  whole  Will  — 
therefore  the  Devifes  to  the  Grandfbn  and  the 
Daughter,  as  well  as  joining  real  and  perfonal 
Eftate  muft  be  confidered.  Alio  the  Words  in 
Remainder  in  the  Claufe  now  in  Diipute. 

From  all  which  it  appears,  the  Teftator  never 
meant  to  Entail ;  the  Diftindtion  between  the  De- 
vife of  the  Pew  and  the  Reft  of  the  Eftate  proves 
the  lame  Point 

The  Remainder  being  an  Exprefs  Eftate  in  Fee, 
argues  that  the  firft  Eftate  was  alio  intended  in  Fee. 

The  Teftator  meant  to  convey  an  equal  Tenancy 
in  Common,  in  Fee,  determinable  on  eithert  dying 
without  I  flue  in  the  Life  of  fome  other  Son,  and  an 
Executory  Devife  over,  of  fuch  Deceafed's  Share 
to  the  Survivor  or  Survivors. 

The  Eftate  being  fubjefted  to  the  Payment  of 
Debts  and  Legacies,  is  equal  to  being  fubjedt  to 

Payment 
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Payment  of  certain  Sums;  and  the  Eftate  being      17^5* 
implied  makes  a  Fee  Simple.     2  Vern.  687.     1  ^bkswtkk 
Lill.  451,  452.     3  Co.  19,  Bora/Ion's  Cafe.    1  Cas.         «• 
Abr.  Equ.  170,  9,  10,  12. 

But  if  doubtfull,  then  Judgment  muft  be  for  us, 
in  Law  and  Equity;  Law,  that  the  Demandant 
clearly  prove  his  Writ,  and  Cro.  Eliz.  743  —  what 
Waimfley  faid;  Equity — fairly  purchased,  long 
pofiefled,  the  Purchafe  Money  ufed  to  fupport  the 
Family. 

To  prove  it  no  Tail,  3  Mod.  104 ;  3  Cro.  57  ;  2 
Strange,  1172. 

Granting  for  Argument  Sake,  that  the  firft  Words 
create  an  Eftate  Tail  by  Implication,  yet  the  Re- 
mainders not  crofs.  Hob.  34.  Vin.  Tit.  Devife, 
X.  pi.  1,  and  Notes.  Vin.  Remainder,  per  tot;  2 
Cro.  655.     2  Show.  139.     8  Mod.  260. 

When  John  died,  Tom.  and  Sam.,  expreflly  by 
the  Devife  over,  became  Jointenants  in  Fee  of 
his  Part;  and  on  Tom/s  Death,  all  his  Part  of 
John's  Third  that  was  undifpofed  went  to  Sam.,  by 
Survivorship,  and  never  can  go  back  as  a  Remain- 
der to  the  Heirs  of  Tom. 

If  Jointenants  in  Fee,  there  cannot  be  Crofs  Re- 
mainders of  that  joint  Eftate,  for  that  would  be 
limiting  a  Fee  on  a  Fee  at  Large. 

The  Collateral  Warranty  binds.  1  Inft.  §§  709, 
716.     1  Co.  63.     10  Co.  97.     Vin.  Tit  Voucher, 

U. 
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U.  b.  pi.  5,  U.  b.  6,  pi.  1  &  2,  &  Notes.  W.  b.  pi. 
"eXiitsxER^  5-  W.  b.  4.  Notes  on  pi.  2.  U.  b.  3,  pi.  25,  & 
Henderson.  Notes-     VouC^  X-  a-  2,  pL  5,  U.  b.  3,  pi.  3.      C. 

"  b.  pi.  3,  &  Notes. 

What  is  the  Diftindtion  between  a  Collateral  and 
Lineal  Warranty  is  proved  by  1  Inft.  §§  704,  705, 
&717. 


By  the  Council  for  the  Demandant. 
Cafe  of  Banijler  vs.  Henderfon. 

Mr.  Thomas  Banifter  by  his  laft  Will  devifed 
(among  other  Things)  ^6500  to  his  Daughter  Mary 
Banifter;  but  if  (he  did  not  live  to  have  Iflue,  then 
to  be  paid  to  his  three  Sons  to  be  equally  divided 
amongft  them,  as  he  had  willed  the  Reft  of  his 
Eftate  to  be  divided  among  them,  or  the  Survivors 
of  them. 

Item.  He  gave  all  his  Houfes,  Lands,  Mort- 
gages, Bills,  Bonds,  Money,  Plate,  Debts,  Mer- 
chandizes, both  at  Sea  and  Land;  asalfo  all  Books, 
Bedding,  Houfehold  Stuff,  Horfes,  Cattle,  and  all 
that  of  Right  any  ways  belonged  or  appertained  to  bim 
whether  named  or  not  named  to  his  three  Sons  Thomas, 
Samuel,  and  John ;  to  be  equally  divided  amongft 
them ;  and  if  either  of  his  three  Sons  die  without 
Heirs  lawfully  begotten  in  Wedlock,  he  willed 
their  Share  to  the  furviving  Sons  or  Son,  and  their 
Heirs  forever. 

By  this  Devife  the  three  Sons  took  an  Eftate  in 

Common 
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Common  in  Tail  general  in  the  Lands  &c.  devifed,      17^5* 

with  Crofe  Remainders  in  Tail  among  them  of  Vbanwtmi' 

each  other's  Shares.  „    v- 

Hendebjon. 

Firft.  By  the  Devife  of  all  his  Houfes  and  Lands 
&c.,  and  all  that  of  Right  anyways  belonged  to  him, 
whether  named  or  not  named,  a  Fee  would  have 
pafled  to  his  three  Sons  by  Force  of  the  Words 
taken  by  themfelves.  Vid.  1  Salk.  239,  Hopewell 
vs.  Jckkind,  where  Alleyn,  28,  Wheeler's  Cafe,  and  2 
Vent.  285,  Willow's  Cafe,  are  rely'd  on;  for  the 
Words  are  as  ftrong  and  comprehensive  as  thofe 
made  Ufe  of  in  thofe  Cafes,  and  muft  comprehend 
all  his  Eftate,  which  alone  would  pafs  a  Fee ;  and 
as  by  Devife  of  all  his  Lands  an  Eftate  for  Life 
pafled,  the  following  Words,  unlefe  they  compre- 
hend his  Eftate  in  thofe  Lands,  muft  be  ufelefs. 

Secondly.  The  following  Words,  "  equally  to  be 
divided  among  them,"  make  them  Tenants  in  Com- 
mon of  the  Whole.  Vid.  1  Salk.  226,  Bliffet  vs. 
Cranwell. 

Thirdly.  By  the  fubfequent  Words  —  if  either 
of  his  three  Sons  die  without  Heirs  lawfully  begot- 
ten in  Wedlock,  he  wills  their  Share  to  the  fur- 
viving  Sons  or  Son,  and  to  their  Heirs  forever  — 
an  Eftate  Tail  general  is  created  of  their  feveral 
Shares;  for  this  flhtews  the  Intent  of  the  Teftator  to 
be  Heirs  of  their  Bodies,  by  neceflary  Implication; 
fo  that  Heirs  here  fignifies  the  fame  as  Iflue ; 
for  they  could  not  die  without  Heirs,  living  their 
Brother.     Vid.  Cro.  James,  415,   416,  Webb  vs. 

Hearing. 
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vJ7^^  Hearing.     Same,  448,  King  vs.  Rumball*    3  Ley. 
Bajiistce    70,  Parker  vs.  ttacker.     1  Salk.  233.  Nottingham  vs. 
He«^lso«.  7'**'Vs-     Cro-  James,  695,  Cbadock  vs.  Owfef. 

Fourthly.  By  thefe  Words  —  if  either  of  his 
three  Sons  die  without  Heirs  lawfully  begotten  in 
Wedlock,  he  willed  their  Share  to  furviving  Sons 
or  Son,  and  their  Heirs  forever — Crofs  Remainders 
in  Tail  are  created  among  them  of  their  feveral 
Shares;  for  die  Words  "if  either  of  them,"  &c. 
make  Crofs  Remainders,  exprefs,  and  differs  the  Cafe 
from  that  of  Gilbert  fy  Witty.  In  t  Vent.  224,  Cole 
vs.  Lroingfton,  per  Hale,  C  J.  Vid.  alfb  Dyer,  303. 
Crofs  Remainders  exprefs  among  four,  exa&ly  agree- 
ing witft  the  prefent  Cafe.  2  Jones,  172,  Holmes 
vs.  MeynilU  a  Crofs  Remainder  by  Implication — 
whereas  this  exprefs,  and  confequently  a  much 
ftronger  Cafe. 

In  both  the  faid  Cafes  the  Crofs  Remainders  veft- 
ed  in  Tail,  as  well  as  the  firft  Eftate  of  each  in  their 
feveral  Shares ;  and  by  the  fame  Reafon  and  Law, 
they  fhall  veft  in  Tail  in  the  prefent  Cafe ;  fb  that 
the  Eftate  fhall  not  revert  till  all  the  Sons  are  dead 
without  I  flue,  and  the  whole  Eftate  Tail  entirely 
fpent  And  this  is  corroborated  by  the  Limitation 
to  the  furviving  Son  as  well  as  Sons,  which  plainly 
fhows  the  Intent  of  the  Teftator  was,  that  all  thefe 
Remainders  to  each  of  the  Sons,  of  the  other's 
Shares,  fhould  veft  in  Tail  immediately  by  the  De- 
vife ;  and  this  is  perfeftly  agreeable  to  the  Resolution 

in 

*  By  the  firft  and  laft  Cafes  in  Cro.  James,  it  appears  it  was  not  a 
Contingent  Eftate,  but  took  Place  immediately  by  the  Devife. 
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in  the  above  Cafes,  particularly  that  in  Dyer,  which      17^5- 
correfponds  exaftly  to  it,  and  is  full  in  Point ;  and  ^b^^^ 
this  Conftru&ion  renders  the  whole  Devife  in  every         v- 
Part  of  it  perfe&ly  confident  and  agreeable  to  the 
evident  Defign  and  Intention  of  the  Teftator. 

Upon  the  Whole,  the  Devife  then  as  was  ob- 
ferved  at  firft  will  ftand  thus :  To  Thomas,  Sam- 
uel and  John,  in  Common  in  Tail  general,  with 
Crofs  Remainders  in  Tail  to  each  of  the  others' 
Shares;  fo  that  when  John  died  firft  without  I  flue, 
his  Eftate  was  entirely  (pent,  and  the  Remainder  of 
his  Share  came  equally  to  Thomas  and  Samuel  in 
Tail ;  when  Thomas  died  leaving  I  flue,  his  Moi- 
ety defcended  to  the  Heirs  of  his  Body  in  Tail,  and 
alfo  the  Remainder  in  Tail  of  John's  Moiety, 
which  was  vefted  in  Thomas,  defcended  upon  the 
Death  of  Thomas  to  the  Heirs  of  his  Body  in 
Tail;  fo  that  when  Samuel  died  without  I  flue, 
his  Moiety  alfo  came  to  the  I  flue  of  Thomas  in 
Tail;  and  no  Part  of  the  faid  Eftate  so  devifed 
can  revert  to  the  Heirs  of  the  Devifor  till  all  the 
Iflue  of  the  Body  of  Thomas  is  entirely  (pent. 


(Mother  State  of  Banifter's  Cafe  which  I  received  from 
Chief  Jujiice  Hutchinfon,  together  with  the  foregoing 
State  of  that  Cafe,  by  the  Demandant's  Council.) 

Cafe  of  Banifier  vs.  Henderfon. 

The  Teftator  devifes  all  his  Houfes,  Lands,  &c, 
and  all  that  of  Right  anyways  belonged  or  appertained 
to  him,  whether  named  or  not  named,  to  his  three  Sons 

Thomas, 
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Thomas,  Samuel  and  John,  to  be  equally  divided 

'^Ji^'  among  them ;  and  if  either  of  his  three  Sons  die 

*•          without  Heirs  lawfully  begotten  in  Wedlock,  he 

'  willed  their  Share  to  the  funriying  Sons  mr  £ta,  and 

their  Heirs  forever. 

It  was  argued  for  the  Defendant,  that  this  was  an 
Executory  Devife,  &c 

In  Anfwer  to  which,  it  was  urged  for  the  Plain- 
tiff; that  it  is  a  fettled  and  certain  Rule  of  Law,  that 
a  Will  fhall  never  operate  by  Way  of  Executory 
Devife,  if  it  might  take  Effect  by  Way  of  Remain- 
der, viz.,  if  there  is  a  particular  Eftate  fufficient  to 
fiipport  it  Vid.  Carthew,  310,  in  the  Cafe  of  Reeve 
vs.  Long ;  2  Saund.  380,  Purefq  vs.  Rogers^  at  the 
latter  End  of  the  Cafe ;  2  Bacon,  72,  where  thefe 
and  feveral  other  Cafes  are  cited. 

By  this  Devife  (as  we  fhall  fhew  clearly)  an  Ef- 
tate Tail  was  created  in  the  three  Sons,  of  their 
feveral  Shares ;  which  is  a  particular  Eftate  fufficient 
to  fupport  a  Remainder;  and  therefore  by  the  Rule, 
the  Limitation  fhall  take  Effeft  by  Way  of  Remain- 
der, and  cannot  be  conftrued  an  Executory  Devife. 

It  is  infifted  for  the  Plaintiff  that,  by  this  Devife, 
the  three  Sons  took  an  Eftate  in  Common  in  Tail 
general  in  the  Lands  devifed,  with  Crofs  Remain- 
ders in  Tail  among  them  of  each  other's  Shares. 

To  fhew  this,  they  obferve  — 

Firft.     By  Devife  of  all  his  Land,  and  all  that  of 

Right 
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Right  anyways  belonged  to  him,  &c.,  a  Fee  would 

have  pa/Ted  to  the  three  Sons,  by  Force  of  thefe  VbIJJ)^r> 

Words  taken  by  themfelves ;  for  this  they  rely  on         tv- 

the  Cafe  of  Hopewell  vs.  Ackland,  1  Salk.  239,  where 

Alleyn,  28,  Wheeler's  Cafe,  and  2  Vent.  235,  Willow's 

Cafe,  are  rely'd  on ;  for  thefe  Words  are  as  full  and 

ftrong  as  thofe  made  Ufe  of  in  thefe  Cafes,  and 

mult  comprehend  all  his  Eftate. 

Secondly.  The  following  Words,  "  equally  to  be 
divided  among  them,"  make  them  Tenants  in  Com- 
mon; for  which  Vid.  1  Salk.  226,  Bli//et  vs.  Cranwell. 

Thirdly.  By  the  subfequent  Words  —  if  either 
of  his  three  Sons  die  without  Heirs  lawfully  begot- 
ten in  Wedlock,  he  wills  their  Share  to  the  furviv- 
ing  Sons  or  Son,  and  their  Heirs  for  ever.  By  the 
firft  Part  of  them,  an  Eftate  in  Tail  general  is  cre- 
ated of  their  feveral  Shares :  For  this  fhows  the  In- 
tent of  the  Teftator  to  be,  Heirs  of  their  Bodies  ; 
fo  that  Heirs  here  fignifies  the  fame  as  I  flue,  for 
neidier  could  die  without  Heirs  in  die  general 
Senfe  of  the  Word,  living  his  Brothers.  For  this 
they  rely  on  Cro.  James,  415,  416,  Webb  vs.  Hear- 
ing ;  Same,  448,  King  vs.  Rumball;  Same,  695,  Chad- 
dock  vs.  Cowley ;  3  Lev.  70,  Parker  vs.  Whacker ;  1 
Salk.  233,  Nottingham's  Cafe. 

N.  B.  By  the  above  Cafes  of  Webb  ty  Hearing, 
and  Chaddock  fy  Cowley,  and  their  Analogy  to  the 
prefent,  it  appears  that  this  was  not  a  contingent 
Eftate,  but  took  Place  and  veiled  immediately  by 
the  Devife. 

20  Fourthly. 


a/. 
Henderson. 
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1765.  Fourthly.     By  the  fame  Words,  alfo  (the  latter 

v^J^Jf/  Part  of  them),  Crofs  Remainders  are  created  among 
the  three  Sons,  of  their  feveral  Shares.  Thefe  Words, 
u  if  either  of  them,"  &c,  make  Crofs  Remainders 
exprefs,  (1  Vent  224,  Cole  vs.  Livingfton)  and  is  not 
by  Implication,  but  as  determinate  as  if  Crofs  Re- 
mainders had  been  drawn  out  at  Length.  And  this 
differs  the  Cafe  from  that  of  Gilbert  %  IVitty,  pro- 
duced on  the  other  Side.  Vid.  also,  Dyer  303,  Crofs 
Remainders  in  Tail  among  4,  a  Cafe  in  Point.  Alfo 
2  Jones,  172,  Holmes  4*  Meynill*  where  the  Cafe  of 
Gilbert  Sf  fVitty  is  queftioned.  Vid.  Hobart,  34, 
which  Cafe,  and  that  in  Dyer,  mult  have  been  over- 
looked by  Juftice  Dodridge.  He  faid,  in  Gilbert  8f 
Witty,  that  it  would  not  be  found  in  any  Book  that 
Crofs  Remainders  could  be  between  three. 

It  appears,  alfo,  by  the  Limitation  being  to  the 
furviving  Son  as  well  as  Sons,  that  it  was  the  Intent 
of  the  Teftator  that  the  laft  furviving  Son,  the  other 
two  dying  without  IfTue,  fhould  take  the  Whole. 
This  could  not  take  Effeft  by  any  Conftru&ion,  but 
the  above  of  Crofs  Remainders  in  Tail  executed ; 
but  upon  this  Conftru&ion,  no  Part  of  the  Eftate 
could  revert  to  the  right  Heirs  of  the  Devifor,  until 
all  the  Sons  were  dead  without  IfTue,  and  the  whole 
Eftate  Tail  in  each  fpent,  according  to  the  above 
Cafe  in  Dyer. 

Upon  the  Whole,  therefore,  the  Devife  ftands 
thus :  To  Thomas,  Samuel  and  John  in  Common, 
in  Tail  general;  and  if  Thomas  die  without  IfTue, 
the  Remainder  of  his  Share  to  Samuel  and  John  in 
Tail;  and  if  Samuel  dies  without  IfTue,  the  Re- 
mainder 
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mainder  of  his  Share  to  Thomas  and  John  in  Tail;       17^5* 
and  if  John  dies  without  I  flue,  the  Remainder  of  ^banoteT' 
his  Share  to  Thomas  and  Samuel  in  Tail.  __    v- 

H  END  BISON. 

So  that  when  John  died  without  I  flue,  his  Share 
came  to  Thomas  and  Samuel  in  equal  Moieties  in 
Tail,  with  Crofs  Remainders  in  Tail  between  them 
of  each  other's  Shares ;  and  when  Thomas  died  leav- 
ing Iflue,  his  Share,  and  his  Moiety  of  John's  Share, 
came  to  his  Iflue  in  Tail ;  and  when  Samuel  died 
without  Iflue,  his  Share,  and  his  Moiety  of  John's 
Share,  came  to  the  Iflue  of  Thomas  in  Tail. 

The  laft  Words, "  then  to  the  furviving  Sons  or  Son, 
and  their  Heirs  for  ever"  could  not  poflibly  make 
a  Jointenancy  in  Fee,  in  Cafe  of  Death  without 
Iflue.  The  Survivor  was  to  have  the  Whole, 
which  might  have  been  prevented  by  fevering  the 
Jointenancy ;  so  that,  to  anfwer  the  Teftator's  In- 
tent, a  Remainder  in  Tail  vefted  in  Thomas  upon 
Samuel's  Eftate  in  Tail  in  this  Moiety ;  and  so  vice 
versa,  and  upon  Samuel's  Death,  this  Remainder 
came  vefted  in  Pofleflion. 


Judgment  was  afterwards  rendered  at  Worces- 
ter Court  for   the  Tenants:    By  the  Opinion  of 
Lynde,  Cufhing  Sf  Rtiffell:   Chief  Juftice  ff  Oliver 
full  in  Favour  of  the  Demandant*  (9) 

*  Qu.  if  2  Black.  Comment,  ch.  20,  pp.  302,  303,  and  ch.  23,  pp. 
381,  382,  would  have  been  impertinent  in  this  Cafe. 


(9)  It  is  to  be  regretted  that  we  have  no  means  of  afcertaining  con- 
clufivcly  on  what  grounds  this  decifion  was  given.  The  three  points 
raifed  are  briefly  as  follows :    i.  Whether  the  words  of  the  will  created 
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ends 


tailor  a  ax  with  rwr^nryArrafc*;  x.  If  an 

3.  Whether  cyaTatcral  wawaaty  wsl  not  bind  the  iaW.    Qaiacy 
that  the  fa*  pok*  in  pm  op  by  the  tamtV  cow&l 
it  was  tdened  is  hi*4* &Meai  the  ca*V  yet  its  not  hcka 


tan,  whether 


BAJUfTEB. 

a/. 
Cuwmwc- 

HAM. 

Kec.  1754. 
Fol.  14*. 


the  frccmi  poiat,  it  k  me  tint  mat  of  the  3 
■roagty  againa  the  dbilaiBat  of  crots  3 
tm.  See  3  BL  Com.  3S1,  *,  eked  by  QwJncy  >pr*.     Bat 
,  it  it  aationlt  to  fee  why  the  araianiliat  ahtiaH 
far  one  thkd  of  the  preaakes.     And  k  was  feoa  afeor 

7S0.  2  Eat,  3*.  fid?  t.  ^ri^v  t  Gay,  it,  is  which  fa*  came  they 
vac  cwiMiimd  imnog  eight.  From  thefe  caefcSeratiaas,  k  facans  to 
os  more  probable  that  the  decs&on  mas  give*  upoa  the  art  point;  aad 
we  have,  accordiagly,  fa  fated  k  ia  the  anrghtal  sate. 

Hot  whether  the  poiot  of  collateral  warranty  was  aot  wd  taken, 
f**re~  That  the  reporter  fa  confederal  k,  appears  from  hk  actc, 
aatt,  145,  and  hk  citation,  ^r*,  of  3  BL  Coam.  303,  where  k  k  bid 
down  that  cottatfral  warraaty  k  ftiB  a  bar, M  notwkhaanding  the  iataoe 
of  Qgeca  Anae,  if  made  by  tenant  ia  tail  ia  poflemoa." 

Among  the  law  papers  of  Joha  Adams,  for  accefs  to  which  we  are 
iadrhtrd  to  the  kiadodls  of  Hon.  Charles  Franck  Adams,  we  and  a  copy 
of  aa  opinion  given  ia  1745,  by  the  diaingiiimcd  bwycr,  John  Read, 
apoa  a  cafe  which  had  ariien  upon  the  fame  cbufa  ia  the  will,  and  ia 
which  fame  of  the  iajne  questions  were  involved.  That  opinion  is  printed 
below.  The  cafe  refahed  in  favor  of  the  tenants ;  but  it  will  be  faea 
that  Mr.  Read's  opinion  coincided  with  that  of  the  minority  of  the 
Court  in  Banifter  v.  Htnderf**,  vii-,  that  the  deviie  created  an  eftatc 
tail  with  croft  remainders.  It  appears,  alio,  that  the  point  was  raked 
which  was  afterwards  decided  in  Baker  v.  Matfcks  (ante,  p.  69),  viz., 
the  partibility  of  cftatcs  tail ;  and  that  the  opinion  of  Mr.  Read,  and 
alio,  it  would  Jccm,  of  Mr.  Pratt  (afterwards  Chief  Jufticc  of  New 
York),  was  in  favor  of  the  partibility,  coinciding  with  that  of  the  minor, 
try  of  the  Court  in  Baker  v.  Matfcks,  and  with  that  of  Judge  Trow- 
bridge*    See  ante,  p.  74,  note. 

"  Mr.  Banifter1 /  Cafe  v.  Nat.  Cunningham. 

169s.  The  Province  I^aw,  p.  3,  enafteth  that  any  Man  Seized  in 
Fee  Simple  of  Land  in  this  Province  may  difpoie  of  it  at  Pleafure  by 
Deed  or  Will  }  or  it  flull  be  Subjctf  to  a  Division  with  his  Perfonal 
feftate,  viz1,  a  double  Portion  to  his  eldcft  Son,  and  equal  Shares  to 
the  Reft  of  hi*  Children. 

170!.  Mr.  Thomas  Banifter  deviled,  among  other  Things,  .£500 
to  his  Daughter,  Mary  Banifter,  but  if  (he  did  not  live  to  have  Iflue, 

then 
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then  to  be  paid  to  his  3  Sons,  to  be  equally  divided  among  them,  as  he        1 76  C. 
had  willed  the  Reft  of  his  Eftate  to  be  divided  among  them  or  the  Sur-    s^^^v-^y 
vivor  of  them."  Banister 

Item.  He  gave  all  his  Houfcs,  Warc-houfcs,  Lands,  Mortgages,  n  'u' 
Bills,  Bonds,  Money,  Plate,  Debts,  Wares,  Merchandizes,  both  at  Sea 
and  Land,  as  alfo  all  Books,  Bedding,  Houfchold  Stuff",  Horfes,  Cattle, 
and  all  that  of  Right  any  ways  belonged  or  appertained  to  him,  'whether 
named  or  not  named,  to  his  three  Sons,  Thomas,  Samuel  and  John,  to  be 
equally  divided  among  them  s  and  if  Either  of  bis  three  Sons  dye  with' 
out  Heirs  lawfully  begotten  in  Wedlock,  be  willed  their  Share  to  the 
Surviving  Sons  or  Son,  and  their  Hehs  for  ever. 

The  Teftator  died;  then  his  Son  John  died  without  I  flue;  then 
Thomas  leaving  I  flue,  whereof  the  Eldeft  Son  is  fince  deceafed  with- 
out I  flue  ;  but  there  are  now  living  John,  Samuel  Anneflcy,  and  Frances 
Wife  of  Win,  Bowen.  The  Teftator's  Son  Samuel,  furviving  his  two 
Brothers,  mortgaged  7  Acres  of  Pafturc  in  Boston,  Part  of  the  Eftate 
devifed  them,  to  Nathaniel  Cunningham,  and  his  Heirs,  by  Force 
whereof  he  entered  and  held  it,  and  then  the  Mortgagor  died  without 
Iflue. 

Q.     Is  Nath'l  Cunningham's  Eftate  in  this  Pafturc  good,  or  not  ? 

A.  His  Eftate  is  void,  for  the  Mortgagor  had  but  one  Half,  and 
that  in  Tail,  by  the  Dcvife  above.  — 

For  the  Devife  above,  giving  all  that  of  Right  any  ways  belonged 
to  the  Teftator,  gave  every  Parcell  of  his  Eftate,  and  all  the  Right  he 
had  therein,  and  is  as  large  as  the  Exprcflion  in  the  Cafe  of  Hopewell 
vs.  Ackland,  1  Salk.  239,  viz1.,  "  and  whatfoever  elfe  I  have  not  before 
difpofed  of ; "  and  therefore  would  by  itfelf  pass  a  Fee  Simple  to  the 
Three  Sons. 

And  thefc  Words  added,  "  to  be  equally  divided  among  them," 
would  make  them  Tenants  in  Common  of  the  Whole.  1  Salk.  226, 
Bliffet  vs.  Cranwell.  But  by  farther  deviling  the  Remainder  to  the 
Survivor,  if  either  of  his  Three  Sons  dye  without  Heirs  lawfully  begot- 
ten in  Wedlock,  the  Teftator  creatcth  an  Entail  of  their  feveral  Shares. 
1  Salk.  233,  Nottingham  vs.  Jennings.  Devife  to  his  fecond  Son  to 
hold  to  him  and  his  Heirs  for  ever,  and  for  Want  of  fuch  Heirs,  then 
to  his  own  Right  Heirs  —  adjudged  an  Eftate  Tail;  and  the  Word 
Heirs  can  import  nothing  more  than  Iftue,  for  he  could  not  die  without 
Heirs,  living  Heirs  of  the  Father. 

Laftly,  by  devifing  the  Share  of  fuch  as  dye  without  Heirs  lawfully 
begotten  in  Wedlock,  to  the  furviving  Sons  or  Son,  and  their  Heirs  for 
ever,  makes  Crofs  Remainders  among  them.  So  that  when  John  died 
firft  without  I  flue,  the  Remainder  of  his  Share  came  equally  to  Thomas 
and  Samuel  in  Tail ;  when  Thomas  died  leaving  I  flue,  his  Moiety 
defcended  to  the  Heirs  of  his  Body  in  Tail  5  and  when  Samuel  died 

without 
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1 76  C.         without  Ifliie,  his  Moiety  came  to  the  Heirs  of  the  Body  of  Thomas  in 

v^^^v-^y    Tail,     a  Jones,  17  a,  Holmes  vs.  Meyncll,  on  Cro&  Remainders  by 

Banister      Implication,  where  Croke,  James,  655,  Gilbert  8f  Witty %  is  questioned. 

Cunningham-  ScC  Dy€r"  3°3,  Detifc"  Cro6  Remaindcr«  exprefc  among  3,  as  this 
*  Cafe  is.  And  Mr.  Samuel  Banifter's  furviving  both  his  Brethren  doth 
not  change  his  Eftate,  which  was  an  Entail  immediate  by  the  Will, 
Remainder  to  Thomas  and  John,  and  the  Heirs  of  their  Bodies.  Cro. 
James,  695,  Cbadock  vs.  CvwUy.  Therefore  by  Samuel's  Death  with- 
out I  flue,  his  Eftate  is  determined  1  by  the  Death  of  John  without  I  flue, 
and  of  Thomas  leaving  I  flue,  the  Right  to  this  Remainder,  by  Force  of 
the  Gift  vcfteth  in  Thomas's  Iflue  in  Tail,  the  Revcrfion  to  the  Right 
Heirs  of  the  Donor. 

Wherefore  the  Heirs  of  y  Body  of  Thomas  (hall  demand  and  re- 
cover the  Pafture  of  Mr.  Cunningham  by  Force  ofthc  Devife  atorcfaid. 

Q.  a.  To  whom  doth  this  Pafture  fall,  —  to  John  the  eldeft  Son  fur- 
viving, or  to  the  four  Children  of  Thomas  equally  ? 

A.  This  Pafture  defcends  to  all  his  Children  equally  as  Coparcen- 
ers by  the  Prov.  Law,  and  they  muft  join  in  Suit. 

The  Teftator  was  Seized  of  this  Pafture  as  of  an  Inheritance  de- 
fccndible  to  all  his  Children  as  Coparceners  as  above,  and  therefore  by 
giving  it  in  Tail  to  his  Sons  and  the  Heirs  of  their  Bodies,  he  could  not 
alter  y*  Defcent,  and  make  that  defcendible  to  the  Eldeft  Son  only, 
which  was  by  Law  defcendible  to  all  y*  Children  ;  for  — 

1.  The  fulled  Words  of  Limitation  to  make  an  Intail,  as  in  a  Gift 
to  A.  and  his  Heirs  of  his  Body  begotten,  have  no  Tendency  to  alter 
the  Courfc  of  Defcent,  but  only  to  limit  whofe  Iflue  (hall  inherit,  and 
so  how  long  the  Inheritance  (hall  endure  ;  and  when  that  Iflue  is  fpent, 
the  Eftate  reverts  to  the  Donor.  Lit.  Ten.  ^  18,  19. 

a.  The  Stat,  of  Weft,  a,  c.  1,  makes  no  Intail  but  of  fuch  Eftates  as 
were  Fee  Simple  Conditional  at  Common  Law,  and  confirms  them  ac- 
cording to  the  Will  of  the  Donor,  but  makes  no  Alteration  of  the 
Courfc  of  Defcent.  Co.  Lit.  18,  19.  Therefore  Lands  of  Inheritance, 
whether  intailed  or  not,  always  defcended  to  the  fame  Heirs.  So  Lands 
in  Burrough  Engli(h  to  the  youngeft  Son.  Co.  Lit.  1 10,  b.  Lands  in 
Gavelkind  to  all  the  Sons.  Co.  Lit.  175,  &c. 

3.  If  the  Donor,  intending  by  ex  pre  6  Words  to  alter  the  Courfc  of 
Defcents,  gives  Lands  to  a  Man  and  his  eldeft  Heirs  females  of  his  Body, 
or  Lands  holden  in  Gavelkind,  to  a  Man  and  his  eldeft  Heirs,  be  can- 
not  thereby  alter  the  Law  ;  the  Word  Eldeft  (lull  be  rejected,  and  all 
the  Parceners  (hall  inherit.   Co.  Lit.  27,  ^  31. 

By  y*  (ame  Reafon  and  Law,  this  Pafture,  defcendible  to  all  his  Chil- 
dren as  Parceners  in  Fee  Simple  by  the  Prov.  Law,  now  intailed  defcends 
to  all  the  Children,  and  they  inuft  bring  the  Aclion. 

Bofton,  December  19,  1745.  Job*  Read. 

Or 
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Or  say,—  1765. 

1.  The  Nature  of  an  In  tail  confifts  in  limiting  what  I  flue  (hall  in-    v^*~\^^x 
hcrit,  and  how  long  the  Inheritance  shall  endure,  before  the  Donor  or      Banister 
his  Heirs  may  enter  as  in  their  Revcrfion.     Lit.  Ten.  ^18.  C        ***' 

a.  The  Stat,  of  Dortis  condirionaUbus  creates  no  Eftatc  Tail  but  of 
fuch  an  Kftatc  as  was  Fee  Simple  at  the  Common  Law,  and  is  defcend- 
ible  in  fuch  Form  as  it  was  at  the  Common  Law.  Co.  Lit.  19,  Drvant 
le  dtt  Statute \  &c.  —  the  penultimate  Sentence  of  the  fecond  Paragraph. 
Therefore  Lands  of  Inheritance,  whether  intailed  or  not,  always  defcend 
to  y6  Same  Heirs  in  Either  Cafe,  Lands  in  Burrough  Englifh  to  the 
youngeft  Son.  Co.  Lit.  $165.  Toutes  les  Terres  ou  Tenements.  Lands 
in  Gavelkind  to  all  the  Sons.   Co.  Lit.  ^  265. 

N.  B.     This  laft  was,  I  think,  in  Mr.  Pratt's  Handwriting. 


Rochefter  Proprietors  verf.  Hammond.       Aopr«tori 
(From  Plymouth.) 


Hammond. 


Pleas  in  Abatement*  Rcc.  1764. 

Fol.  238. 


THE  Writ:  Attach  Nathan  Hammond  to  inEjeament, 
anfwer  the  Proprietors  of  the  common  and  *f  DtheTand 
undivided  Land  belonging  to  the  Old  Townfhip  of  as  "120  Acres 
Rochefter,  in  our  County  of  Plymouth,  in  a  Plea  Land  thaMi- 
of  Ejeftment,  wherein  they  demand  aerainft  the  faid  €th  in.a.Traa 

containing 

Nathan    Hammond    Pofleflion   of  120  Acres   of  no  Acres," 
Common  Land  that  lieth  in  a  Traft  of  Land  con-  ^fifsof 
taining  210  Acres  in  Rochefter  aforefaid;  the  whole  thc  who> 
Traft  being  bounded  as  follows,  &c. ;  and  fay  that  for  Uncer- 
on  the  20th  of  December,  1739, in  a  Time  of  Peace,  uint*" 
in  the  Reign  of  our  late  royal  Grandfather,  George 
the  2d,  that  they,  among  other  Common  Lands  in 
the  faid  Old  Townfhip  of  Rochefter,  were  seized 
of  faid  1 20  Acres  of  Land  in  their  Demesne  as  of 

Fee, 
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1 765.       Fee,  taking  the  Profits  thereof  to  the  Amount  of 
r^^I^  £5  by  the  Year;  and  they  ought  to  hold  the  fame 
Propuetou  quietly ;  yet  neverthelefs  the  faid  Nathan  Hammond 
Hammond,    has,  within  20  Years  laft  paft,  entered  into  the  faid 
Trad  of  Land,  and  now  unjuftly  holds  the  Plain- 
tiffs out  of  faid  120  Acres  of  Common  as  aforefaid; 
and,  tho*  requefted,  refufes  to  deliver  up  the  Poflef. 
fion  thereof;  to  the  Damage  of  the  faid  Proprie- 
tors, &c. 

Pleas:  And  the  faid  Nathan  Hammond  comes 
and  defends,  &c,  and  faith  the  Plaintiffs'  Writ  and 
Declaration  aforefaid  is  bad  and  ought  to  abate,  for 
that  the  Proprietors  therein  demand  againft  the  faid 
Defendant  PofTeflion  of  120  Acres  of  Land,  but 
have  not  therein  fet  forth  the  Bounds  of  faid  Land, 
nor  defcribed  the  fame  with  fufficient  Certainty,  as 
by  Law  they  ought  to  have  done ;  2d,  for  that  the 
Plaintiffs  have  not  therein  fet  forth  that  the  Defend- 
ant ever  eje&ed  them  from  faid  Land,  as  they  ought 
to  have  done ;  3rd,  for  that  the  Plaintiffs  have  not 
fet  forth  that  they  were  feised  of  Land  at  the  Time 
when  the  Defendant  in  faid  Declaration  is  faid  to 
enter  into  the  fame,  as  they  ought  to  have  done ; 
and  thefe  Pleas  the  Defendant  is  ready  to  verify, 
and  thereof  prays  Judgment 

R.  T.  Paine. 

And  the  faid  Nathan  comes  and  faith  that  he 
holds  98  Acres  of  Land  within  the  Bounds  fet 
forth  in  the  Plaintiffs*  Declaration,  by  Virtue  of  a 
Deed  of  Bargain  and  Sale  from  his  Father,  N. 
Hammond,  dated  the  26th  of  March,  1734,  who 
is  fince  deceafed,  which  Deed  includeth  a  Covenant 

of 


Marcli  Term  5  Geo.  3.  161 

of  Warranty  againft  all  Perfons,  and  that  his  faid       l7^S* 
Father  held  the  fame  by  Deed  of  Bargain  and  Sale,    Rochester 
dated  January  30,  1699,  of  John  Hammond,  who  Proprietors 
is  fince  deceafed,  and  which  laft  Deed  contains  a    Hammond. 
Covenant  of  Warranty  general ;  and  the  faid  Na- 
than alfo  faith,  that  he  holds  twenty-two  Acres  of 
Land  within  the  faid  Bounds,  of  Jofeph  Jenkins 
of  Edgartown,  in  the  County  of  Dukes  County,  by 
a  Deed  of  Bargain  and    Sale  from  him,  with  a 
Covenant  of  Warranty  general,  dated  March  3rd, 
1763,  and  therefore  prays  Procefs  of  this  Honoura- 
ble Court  may  iflue  to  vouch  in  the  Heirs  of  the 
faid  John  Hammond  and  the  faid  Jofeph,  to  defend 
his  Title  to  faid  Land. 

R.  T.  Paine. 

Mr.  Paine.  Your  Honours  will  obferve  that 
there  is  not  the  leaft  Certainty  in  their  Declaration. 
No  Bounds  are  fet  to  the  Land  demanded,  but  only 
the  Bounds  are  given  of  a  certain  Traft  from 
whence  they  are  demanded.  Now  in  England  you 
muft  fet  forth  not  only  the  Bounds,  but  alfo  the 
particular  Sort  of  Land,  whether  Pafture,  Meadow 
Land  or  not.  As  in  SaveVs  Cafe,  1 1  Rep.  55.  In 
this  Cafe  they  have  gone  infinitely  wide  of  the 
Mark.  They  have  not  told  us  whereabouts  the 
Land  they  would  ejeft  us  from  lies;  their  Writ 
muft  of  Confequence  fail. 

Mr.  Otis.  Your  Honours  will  prefume  in  Fa- 
vour of  the  Writ,  if  not  exprefs.  The  Lot  from 
whence  we  demand  this  Land  is  clearly  defcribed ; 
and  we  have  fet  forth  that  we  demand  the  foutherly 
Part  of  a  2 10- Acre  Lot.  The  Sheriff,  when  he 
%l  gives 
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17^5-  gives  us  Pofleflion,  may  aflign  to  us  the  fouthern- 

rJ^e^I'  mod  Part  of  the  Lot,  and  Id  Cerium  ejt>  quod,  &c. 

Proprietors  But  let  the  Sheriff  give  us  Pofleflion  of  the  Whole, 

Hammond,  'twill  certainly  be  good  for  our  Part  recovered. 

Mr.  Gridley.  They  have  foiled  in  a  material 
Point.  No  legal  Judgment  can  ever  be  grounded 
on  this  Procefs.  No  Execution,  which  is  the 
Fruit  of  Judgment,  can  ever  be  levied,  fhould  they 
recover ;  for  a  Sheriff  (hall  not  make  that  certain 
which  his  Precept  has  not  made  fo. 

Jujt.  Rujfell  If  the  Sheriff  fhould  lay  out 
wrong,  would  not  Hammond  remain  pofleft  of  the 
Whole? 

Cb.  Juftice.  Tis  impoflible  for  die  Sheriff  to 
lay  out  at  all. 

Unanimously  abated.  (1) 


Dom.  Rex  verf.  Mangent. 

Life  fy  Death. 
Dom.  Rex 

Mangent.    ^TpHIS  Caufe  held  from  10  in  the  Morning  to  8 

Rec.  1765.       A  at  Night,  during  which  Time  neither  Judges 

Fol.  151.  or 


A  Certificate 
from  a  Minif- 

tcr  in  another       ( i)  See  Arwood  v.  Ativood,  aa  Pick.  3*7,  Wilde %  J.  —  "  When  lands 
1*(TM  "  are  demanded,  lne  defcription  of  them  muft  be  fo  certain  that  fcifin 
Proof  of  a  mav  **  delivered  by  the  flieriff  without  reference  to  any  defcription  de- 
Marriage,  tors  the  writ." 
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or  Jury  departed.     It  turned  chiefly  on  Matters  of      l7^5- 
Faft;  and  the  Arguments  too  prolix  to  give  even  a  "d^r^ 
Summary.     The  Indi&ment  was  for  Murther  of    WM  tv- 

1     *       Z  ~%  .«  «     ,    x  Mangent. 

a  baftard  Child.  (1) 

without  any 

The  Authorities  on  Behalf  of  the  Prifoner  were  tion  from  a" 

as   follows:    2  H.  P.  C.  p.    438,   ch.  46,   %   43,    Tit.    Magiftnte. 

Evid.  1  &  2  Wm.  &  Mary,  2  H.  P.  C.  15  ch. 
p.  104,  105,$  61,  p.  118.  H.  P.  C.  428,  Evid. 
§  5,  431.  1  Inft.  373.  1  Salk.  123.  l  Bac. 
310,  Baftardy.  Kelyng,  32,  an  Authority  much 
enlarged  and  infilled  on. 

No  Authorities  produced  on  behalf  of  the  King. 

N.  B.  It  was  ruled  in  this  Caufe,  that  a  Certi- 
ficate from  a  Miniftcr  in  another  Government,  of 
the  Marriage  of  two  Perfons,  might  be  admitted  to 
prove  the  Marriage,  though  the  Certificate  was  with- 
out any  Authentication  from  any  Magi  ft  rate.  The 
Reafon  for  this  Admiffion  was,  that  this  Court  had 
no  Power  to  compell  any  one  in  another  Province 
to  give  Evidence  in  a  Caufe  pending  before  this 
Court.  In  England  it  is  otherwife,  for  a  Latitat 
iflues  in  fimilar  Cafes  from  the  King's  Bench. 
However,  the  Ch.  Juftice  feemed  to  doubt. 

Vid.  Voltaire's  Com.  on  y*  Eflays  on  Crimes,  &c.  p.  ist. 


(1)  It  appears  by  the  record  that  the  prisoner  was  acquitted,  the  attor- 
ney general  having  agreed  that  Hie  might  give  marriage  in  evidence, 
"tho*  fhe  answers  to  an  indictment  wherein  fhe  has  the  addition  of 
spinfter  given  her." 
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Drafie 

1/. 

BlCKSUX. 

flee.  1765. 
Fol.  304. 

A  PerJbn 
returned  as  a 
Soldier  upon 
the  Alarm* 
Lift  of  a 
Military 
Company, 
and  who 
receives  a 
Notice  from  a 
Sergeant  to 
appear  at 
Mufter,  is 
thereby  ren- 
dered liable  to 
the  Penalty 
of  the  \*w 
for  Non- 
A 1  tendance. 


Draper  (1)  verf.  BicknelL 

(From  Taunton.) 
Special  FerdiS. 

THE  Queftion  in  this  Cafe  was,  whether  a  Man, 
haying  been  only  on  the  Alarm-Lift  for  a 
Number  of  Years  paft,  could  be  from  thence  fo 
transferred  by  a  general  Warning  from  a  Sergeant, 
or  Notification,  as  to  make  him  liable  to  the  Pen- 
alty of  the  Law  for  Non- Attendance.  (2) 

Mr.  Otis.  Every  man  is  prefumed,  prima  Facie, 
to  be  on  the  Train-Band-Lift.  Tis  for  him  to 
/how  himself  exempted ;  the  ipecial  Verdid  does 
not  find  any  fuch  Exemption.  The  Cafe  is  too 
plain  to  bear  Argument. 

Mr. 


(1)  Jn  the  MS.  this  cafe  is  entitled  "  Clark  v.  Bickmall."  Draper 
was  ••  Clerk  "  of  the  company. 

(2)  The  fpecial  verdict  found  as  follows  :  — 

44  That  in  the  year  1754,  Japheth  Bicknell,  the  plaintiff  in  re  view,  was 
"  returned  to  the  Governour  as  a  foldier  upon  the  Alarm- Lift  of  the  Third 
44  Military  Company  in  the  town  of  Attleborough.  That  afterwards,  in 
44  the  year  1757,  the  faid  Japheth  was  duly  warned  to  appear  as  a  trained 
44  band  foldier  at  what  was  called  a  little  training,  which  preceded  the 
44  General  Mufter  of  said  Company,  and  alfo  to  appear  at  laid  General 
44  Mufter ;  and  that  his  name  was  called  among  the  trained  band  fol- 
"diers  at  both  training  and  General  Mufter,  and  that  he  did  not  appear 
"  at  either.  They  further  find,  that  fume  time  before  faid  little  training, 
44  the  Captain  of  faid  Company  declared  that  the  faid  Japheth  ftiould  be 
44  upon  the  trained  band  lift  $  but  whether  fuch  declaration  was  made 
"before  (aid  warning  or  not,  doth  not  appear.  And  if,  upon  the 
"  whole,"  8cc. 
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Mr.  Trowbridge.  *Tis  found  in  the  Verdift  that 
Bicknell  had  been  on  the  Alarm-Lift.  Now,  will 
fuch  general  Warning  at  once  bring  him  into  the 
Train-Band-Lift?  This,  I  take  it,  would  be  ex- 
tending the  Power  of  Officers  beyond  all  Bounds. 
In  fuch  Cafe  no  Man  is  fafe ;  for  when  a  Man  is 
on  the  Alarm-Lift,  he  is  prefumed  exempted  from 
Training.  Now,  after  this,  how  unjuft  is  it,  by 
fuch  a  general  Warning,  to  clap  him  on  the  Train- 
Lift  and  make  him  liable  to  fo  heavy  a  Fine !  It  is 
putting  it  in  the  Power  of  every  Officer  to  diftrefs 
his  Neighbours,  who  from  long  legal  Exemption 
have  thought  themfelves  not  liable  to  be  transferred 
without  fpecial  Notice ;  and  never  was  it  till  now 
pretended  fuch  Transfer  could  be  made  by  fuch 

general 


The  notification  to  appear,  of  which  a  copy  is  on  file,  is  as  fol- 
lows :  — 

"  Mr.  Japheth  Bicknell,— 

"  You,  being  a  Training  Soldier  in  the  Company  of  Militia,  under 
•'the  Command  of  Capt.  John  Stearns,  are  hereby  required  in  his 
44  Majefty*s  Name  to  appear  at  your  Colours  upon  Tuefday  the  aid  of 
"March  next,  at  the  Meeting  Houfe  in  the  firft  Precinft,  at  nine 
44  o'clock  in  the  Morning,  on  the  fecond  Beat  of  the  Drum,  with  Arms 
44  complcat,  according  to  law ;  Whereof  you  are  not  to  fail ;  it  being 
"  according  to  an  Aft  of  the  Great  and  General  Court  or  Aflembly  of 
11  this  Province  requiring  the  fame  upon  a  penalty  of  paying  the  Sum 
44  of  twenty  Pounds  for  Non-  Appearance. 

*•  Attleborough,  February  1757.  James  Pullen." 

The  aft  referred  to  was  that  of  1757  by  which  the  Province  pro- 
vided for  railing  1800  men  to  fervc  under  Lord  Loudoun  againft  the 
French ;  and  the  mutter,  for  non-attendance  upon  which  fo  heavy  a  fine 
was  impofed,  was  held  for  the  purpofe  of  raifing  the  above  force,4'  either 
by  inliftmcnt  or  imprefs."  It  appears  by  the  papers  on  file,  that  the 
abfent  Bicknell  was  drawn  for  the  expedition,  but  was  afterwards  excufed 
on  account  of  being  M  blind  with  the  right  eye." 
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17^5-      general  Warning.      Your  Honours  will  therefore 
v"^2u^7"'  ^e  cautious  how  fuch  an  arbitrary  and  unjuft  Prece- 
„    *•          dent  is  made. 

BlOLNELL. 

Mr.  Gridley.  'Tis  by  Martial  Law  that  every 
Perfon  is  obliged  by  fuch  Warning  to  attend, 
unleis  exempted.  Some  Exemptions  are  only 
temporary,  and  they  have  not  shewn  whether  theirs 
is  of  this  Kind  or  not  If  they  abfent  themfelves 
without  being  legally  exempted,  they  muft  bear  the 
Confequences. 

Judgment  for  the  Plaintiff.  (3) 


(3)  The  action  here  reported  appears  by  the  record  to  have  been  "  a 
plea  of  review  of  a  plea  of  review  of  a  plea  of  debt,**  —  the  fecond  review 
"  being  authorized  by  an  order  of  the  Great  and  General  Court.'*  The 
case  seems  to  have  been  obftinately  contefted  through  feveral  years.  On 
the  firft  trial  in  the  Inferior  Court,  the  plaintiff  had  judgment.  The 
defendant  appealed  and  fucceeded  in  obtaining  a  reverial.  The  plain- 
tiff then  brought  his  review,  and  obtained  a  fecond  judgment.  The 
fubfequent  hiftory  of  the  cafe  is  recited  as  follows,  in  the  defendant's 
petition  for  the  order  abovementioned : 

"  Your  petitioner  manifeftly  made  appear  to  this  Honourable 

"  Court,  by  former  petitions,  the  hardship  of  that  judgment ;  and  it 
"  appeared  a  fubjcft  worthy  the  juftice  of  this  Court  to  give  him  a  new 
44  trial. 

44  Accordingly,  in  the  year  176 1,  the  Honourable  General  Court 
•*  gave  order  for  a  new  trial,  and  enabled  your  petitioner  to  bring  a  Writ 
44  of  Review  for  that  purpofe. 

"This  writ  being  bro't  to  the  Superiour  Court  in  Taunton,  A.  D. 
44  1 76 1,  the  defendant  Draper  pleaded  in  abatement  thereto,  that  the 
44  pet'r  did  not  name  his  aft  ion,  a  plea  of  review  of  a  plea  of  review,  Sec.  — 
44  for  this  exception  the  writ  abated  and  the  petitioner  had  new  coft  to 
44  pay  to  the  adveilc  party. 

44  On  reprefentation  of  this  matter  to  this  Honourable  Court,  the 
44  petitioner  obtained  an  order  for  another  Writ  of  Review,  and  that 
44  the  menu  of  the  caufe  fliould  be  considered  and  determined.  In  this 
44  writ  the  petitioner  took  care  to  amend  the  fault  found  with  his  laft 

Writ, 
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"  Writ,  and  named  his  plea,  a  plea  of  review  of  a  plea  of  review  of  a  plea 
"  of  debt ;  and,  Alas  !  even  fo  he  could  not  be  right  \  for  it  was  objected 
"  by  motion  that  this  Honourable  Court's  order  authorized  a  writ  of 
"  review  of  the  a£lion  of  debt,  but  not  a  plea  of  review  of  a  plea  of  re- 
"view,  &c.  So,  on  this  motion  the  Court  difmifled  the  writ  and 
"ordered  the  petitioner  to  pay  coft. 

44  Wherefore,  the  petitioner  humbly  prays  an  order  may  pafs  this 
"  Court  to  enable  him  to  bring  forward  a  new  writ  of  review,"  "  and 
44  that  the  merits  of  his  caufe  may  be  at  lad  determined.'* 

The  prayer  of  the  petition  was  granted,  and  an  order  pa  fled,  by 
virtue  of  which  was  iflued  the  prefent  writ,  to  which  the  defendant  again 
pleaded  in  abatement,  "  that  if  any  order  of  the  Great  and  General  Court 
of  this  Province  authorizes  the  plaintiff  to  bring  this  writ,  a  profcrt  of  ye 
copy  of  fuch  order  in  Court  is  not  fufficient,  as  in  this  writ,  but  fuch 
order  and  ye  feflion  wherein  it  pafled  ought  to  have  been  particularly  fet 
forth  above,  and  that  such  order  appears  by  record  of  ye  fame  Court." 
This  plea,  however,  was  overruled,  and  the  cafe  at  la  A  went  to  trial,  and 
refulted  in  the  fpecial  verdicl  and  decifion  above  reported. 


Auguft  27th,  A.D.  1765. 


1765.      JT\HERE  cannot,  perhaps,  be  found  in  the  Rec- 
£E^^~/     X  ords  of  Time,  a  more  flagrant  Inftance,  to 
tion  op  the  what  a  Pitch  of  Infatuation  an  incenfed  Populace 
thTchiep     roay  anfe,  tit**1  Ae  laft    Night  afforded.      The 
Justice.        Deftruftions,  Demolitions  and  Ruins  caufed  by  the 
Rage  of  the  Colonies,  in  general  perhaps  too  juftly 
inflamed,  at  that  lingular  and  ever  memorable  Stat- 
ute called  the  Stamp  j£l%  will   make  the  prefent 
Year  one  of  the  mod   remarkable  JErzs  in  the 
Annals  of  North  America.      And  that  particular 
Inflammation  which  fired  the  Breads  of  the  People 
of  New  England  in  particular,  will  always  diftin- 
guifh  them  as   the  warmeft  Lovers   of  Liberty  ; 
though   undoubtedly,    in    the    Fury  of  Revenge 
againft   thofe   who   they  thought  had   difclaimed 
the  Name  of  Sons  for  that  of  Inflavers,  and  op- 
preflive  Taxmafters  of  their  native  Country,  they 
committed  A&s  totally  unjuftifiable. 

The  Populace  of  Bofton,  about  a  Week  fince, 
had  given  a  very  notable  Inftance  of  their  Detefta- 
tion  of  the  above  unconftitutional  Ad: ;   and  had 

sufficiently 
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fufficiently  (hown  in  what  Light  they  viewed  the       17"S'* 

Man  who  would  undertake  to  be  the  Stamp  Dis-  dbstruc^ 

tributor.  *      But,  not  content  with  this,   the  laft  JJON  OP  THE 

House  of 

Night  they  again  aflembled  in  King's  Street,  where,  the  Chief 
after  having  kindled  a  Fire,  they  proceeded,  in  two  JU8T,CE# 
feparate  Bodies,  to  attack  the  Houfes  of  two  Gen- 
tlemen of  Diftindlion,f  who,  it  had  been  fuggefted, 
were  Acceflaries  to  the  prefent  Burthens,  and  did 
great  Damage,  in  deftroying  their  Houfes,  Furni- 
ture, &c. ;  and  irreparable  Damage  in  deftroying 
their  Papers.  J  Both  Parties,  who  before  had  adted 
feparately,  then  unitedly  proceeded  to  the  Chief 
Juftice's§  Houfe,  who,  not  expedting  them,  was 
unattended  by  his  Friends,  who  might  have  aflifted, 
or  proved  his  Innocence.  In  this  Situation,  all  his 
Family,  it  is  (aid,  abandoned  the  Houfe,  but  him- 
felf  and  his  eldeft  Daughter,  whom  he  repeatedly 
begged  to  depart ;  but,  as  he  found  all  ineffectual, 
and  her  Ilefolution  fixed  to  (lay  and  (hare  his  Fate, 
with  a  Tumult  of  Paflions  only  to  be  imagined,  he 
took  her  in  his  Arms  and  carried  her  to  a  Place 
of  Safety,  juft  before  the  incenfed  Mob  arrived. 
This  filial  Affedlion  faved,  'tis  more  than  proba- 
ble, his  Life.  —  Thus  unexpected,  and  Nothing 
removed  from  the  Houfe,  an  ample  Field  offered 
to  fatiate,  if  poflible,  this  Rage-intoxicated  Rab- 
ble. 


*  Andrew  Oliver,  Efqr.,  Secretary  of  the  Province,  whofe  Lofc  wis 
eftimated  by  the  Committee  of  the  Council  at  £ii<),  3,  o  Sterling. 

t  Bcnja :  Hallowcll,  Efqr.,  Comptroller,  and  Win.  Story,  Efqr., 
Deputy  Regiftrar  of  the  Admiralty. 

J  The  Lofs  of  Mr.  Hallowcll  was  eftimated  by  the  aforefaid  Com* 
mittec  at  .£412, 19, 1  Sterling,  and  Mr.  Story's  at  ^102,  1,  6  Sterling. 

^  Thomas  Hutchinfon,  Efqr.,  Lieutenant  Govcrnour  of  the  Prov- 
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1765-      We.     They  bcfet  the  Houfc  on  all  Sides,  and  foon 
dJ^^^"'   deftroyed  every  Thing  of  Value.* 

TION  OP  THE 

thb°Chibp  Furor  Arma  miniftraL 

Justice.  VlRO. 

The  Deftru&ion  was  really  amazing ;  for  it  was 
equal  to  the  Fury  of  the  Onfet ;  but  what  above 
all  is  to  be  lamented,  is  the  Lois  of  fome  of  the 
most  valuable  Records  of  the  Country,  and  other 
antient  Papers ;  for,  as  his  Honour  was  continuing 
his  Hiftory,  the  oldeft  and  moft  important  Writ- 
ings and  Records  of  the  Province,  which  he  had 
fele&ed  with  great  Care,  Pains  and  Expenfe,  were 
in  his  PoITefiion.  This  is  a  Lois  greatly  to  be  de- 
plored, as  it  is  abfolutely  irretrievable. 

The  Diftrefs  a  Man  muft  feel  on  fuch  an  Occa- 
sion can  only  be  conceived  by  thofe,  who,  the  next 
Day,J  (aw  his  Honour  the  Chief  Juftice  come  into 
Court,  with  a  Look  big  with  the  greateft  Anxiety, 
cloathed  in  a  Manner  which  would  have  excited 
CompalTion  from  the  hardeft  Heart,  though  his  Drefs 
had  not  been  ftrikingly  contrafted  by  the  other 
Judges  and  Bar,  who  appeared  in  their  Robes.  — 
Such  a  Man,  in  fuch  a  Station,  thus  habited,  with 
Tears  darting  from  his  Eyes,  and  a  Countenance 
which  ftrongly  told  the  inward  Anguifh  of  his 
Soul,  —  what  muft  an  Audience  have  felt,  whofe 

Compaflion 

*  The  Lofs  Curtained  by  the  Chief  Juftice  fuppofed  to  be  upwards 
.£3000  Sterling.t 

t  Afterwards  eftimated  by  the  Council  Committee  at  £2376,  13,4 
Sterling. 

+  Firft  Day  of  the  Superiour  Court's  Sitting. 
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Compaflion  had  before  been  moved  by  what  they      1 7^5* 

knew  he  had  differed,  when  they  heard  him  pro-  destruc^ 

nounce  the  following  Words,  in  a  Manner  which  TTI0N  OF  THB 
0        ,  .  House  of 

the  Agitations  of  his  Mind  didbated  !  —  the  Chief 


Justice. 
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V.  Geo.  3  in  Sup.  Cur. 

Prefent : 

The  Honourable 

Thomas  Hutchinfon,  Efqr.,  Chief  Juftice. 


(f~r\HE  Chief  Juftice,  addrefling  the  whole ) 
X     Court,  faid,—  ) 

Gentlemen : 

There  not  being  a  Quorum  of  the  Court  with*  Address  of 
out  me,  I  am  obliged  to  appear.     Some  Apology  justice, 
is  neceflary  for  my  Drefs  —  indeed  I  had  no  other. 
Deftitute  of  Everything — no  other  Shirt — no  other 
Garment,  but  what  I  have  on.  —  And  not  one  in 

my 


Justice. 
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my  whole  Family  in  a  better  Situation  than  myfelf. 
^^Tof^  The  Diftrefs  of  a  whole  Family  around  me,  young 
th^Chibf     and  tender  Infants  hanging  about  me,  are  infinitely 

more  infupportable   than  what   I  feel  for  myfelf; 

though    I    am   obliged   to    borrow   Part  of   this 

Cloathing. 

Senfible  that  I  am  innocent,  that  all  the  Charges 
againft  me  are  falfe,  I  cannot  help  feeling :  —  And, 
though  I  am  not  obliged  to  give  an  Anfwer  to  all 
the  Queftions  that  may  be  put  me  by  every  lawlefs 
Perfon — yet  I  call  GOD  to  witnefs, — and  I  would 
not  for  a  thoufand  Worlds  call  my  Maker  to  witnefs 
to  a  Falfehood, — I  fay,  I  call  my  Maker  to  witnefs, 
that  I  never,  in  New  England  or  Old,  in  Great 
Britain  or  America,  neither  dire&ly  nor  indireftly, 
was  aiding,  a  flirting  or  fupporting,  or  in  the  leaft 
promoting  or  incouraging  what  is  commonly  called 
the  Stamp  Act;  but,  on  the  contrary,  did  all  in 
my  Power,  and  ftrove  as  much  as  in  me  lay,  to 
prevent  it  —  This  is  not  declared  through  Timid- 
ity, for  I  have  Nothing  to  fear.  —  They  can  only 
take  away  my  Life,  which  is  of  but  little  Value 
when  deprived  of  all  its  Comforts,  all  that  is  dear 
to  me,  and  nothing  furrounding  me,  but  the  moil 
piercing  Diftrefs. 

I  hope  the  Eyes  of  the  People  will  be  opened, 
that  they  will  fee  how  eafy  it  is  for  fome  designing 
wicked  Man  to  fpread  falfe  Reports,  raife  Sufpi- 
cions  and  Jealoufies  in  the  Minds  of  the  Populace, 
and  inrage  them  againft  the  Innocent  —  but,  if 
guilty,  this  is  not  the  Way  to  proceed  —  the  Laws 
of  our  Country  are  open  to  punifh  thofe  who  have 

offended. 
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offended.  —  This  deftroying  all  Peace  and  Order  of     l7^S* 
the  Community  —  all  will  feci  its  Eff'ells.  —  And  I  amhuwTof' 

hope  all  will  fee  how  eafily  the  People  may  be  THB  Chief 

.  .  .  Justice. 

deluded,  inflamed,  and  carried  away  with  Madnefe 

againft  an  innocent  Man  — 

I  pray  GOD  give  us  better  Hearts ! 

The  Court  was  then  adjourned  on  Account  of  the 
riotous  Diforders  of  the  preceding  Night  and  uni- 
verfal  Confufion  of  the  Town,  to  the  15th  of  Ofto- 
ber  following. 


Learn  Wisdom  from  the  prefent  Times !  Oh,  ye 
Sons  of  Ambition !  beware  left  a  Third  of  Power 
prompt  you  to  inflave  your  Country.  Oh  ye  Sons 
of  Avarice  !  beware  left  the  Thirft  of  Gold  excite 
you  to  inflave  your  native  Country.  Oh  ye  Sons 
of  Popularity  !  beware  left  a  Thirft  of  Applauje  move 
you  groundleflly  to  inflame  the  Minds  of  the  Peo- 
ple. —  For  the  End  of  Slavery  is  Mifery  to  the 
World,  your  Country,  Fellow-Citizens  and  Chil- 
dren,—  the  End  of  popular  Rage,  Deftrudlion, 
Defolation  and  Ruin. 

Who,  that  fees  the  Fury  and  Inftabilify  of  the 
Populace,  but  would  feek  Protection  under  the  Arm 
of  Power  ?  Who  that  beholds  the  Tyranny  and 
Opprejfion  of  arbitrary  Power,  but  would  lofe  his 
Life  in  Defence  of  his  Liberty  ?  Who,  that  marks 
the  riotous  Tumult,  Confufion  and  Uproar  of  a 
democratic  —  the  Slavery  and  Diftrefs  of  a  defpotic 
State,  the  infinite  Miferies  attendant  on  both,  but 

would 


Justice. 


174  Auguft  Term  5  Geo.  3. 

176  £.  would  fly  for  Refuge  from  the  mad  Rage  of  the 
^j^Top  one»  an<*  oppreffive  Power  of  the  other,  to  that  beft 
the  Chief  Afylum,  that  Glorious  Medium,  the  BRITISH 
CONSTITUTION  !  Happy  People!  who  enjoy 
this  blefled  Conftitution.  Happy !  thrice  happy  Peo- 
ple !  if  ye  preferve  it  inviolate.  May  ye  never  lofe 
it  through  a  licentious  Abufe  of  your  invaluable 
Rights  and  Blood-purchafed  Liberties  !  May  ye 
never  forfeit  it  by  a  tame  and  infamous  Submiffion 
to  the  Yoke  of  Slavery  and  lawlefs  Despotism. 

"  Remember,  O,  my  Friends,  the  Laws,  the  Rights, 

"  The  generous  Plan  of  Power,  delivered  down 

"  Prom  Age  to  Age  by  your  renown 'd  Forefathers; 

"  So  dearly  bought,  the  Price  of  fo  much  Blood  i 

44  O,  let  it  never  pertth  in  your  Hands, 

44  But  pioufly  tranfinit  it  to  your  Children. 

44  Do  thou,  great  Liberty,  infpire  our  Souk, 

44  And  make  our  L'wc$  in  thy  Pqftfim  haffy% 

44  Or  ear  Death  closjous  in  thy  juft  Defence.**  (i) 


(1)  Addiibn—  Catoy  Aa  IV.  Sc,  5. 
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The  Charge  by  the  Chief  Juftice  given  on  the 
Adjournment.  ( 1 ) 

GENTLEMEN  of  the  Grand  Jury :  We,  as 
the  Superiour  Court  of  the  Province,  are  to 
carry  the  Laws  into  Execution,  but  in  this  we 
have  Need  of  your  Afliftance.  Your  Bufinefs,  Gen- 
tlemen, more  immediately  relpefts  the  Crown  Law. 
It  is  my  Duty  to  inform  you  what  Steps  you  muft 
take,  and  what  Methods  purfue.  I  have  often,  on 
thefe  Occafions,  gone  into  a  diftinfl:  Detail  of  the 
feveral  Branches  of  our  Duty  that  more  particu- 
larly fall  under  your  Cognizance,  and  given  fpecial 
Definitions  of  thofe  Crimes,  Offences  and  Mifde- 
meanours,  concerning  which  the  Grand  Jury  are  to 
enquire :  But  now  our  Time  is  too  far  fpent  to 
allow  of  this ;  and  indeed  there  is  the  lefs  Need, 
as  our  prefent  Crimes  arife  not  fo  much  from  Igno- 
rance, as  other  Sources.  I  (hall  therefore  only  juft 
touch  on  fuch  Definitions  as  I  judge  more  especially 
neceflary. 

In  general,  Gentlemen,  then,  you  are  to  enquire 
into  all  heinous  Offences: — And  thefe  in  general 
are  thofe  Crimes  which  hurt  the  Peace  of  the  Com- 
munity, and  difturb  the  Order  of  Society.  One  of 
the  mod  renowned  Men  and  greateft  Sages  of  the 

Law 


Charge  to 
the  Grand 
Jury. 


(1)  The  adjourned  fitting. 
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Law  called  himfelf  the  Cuftos  Morum%  as  well  as 
cZxm^to  Cuftos  Legum ;  and  fuch,  Gentlemen,  are  you ;  you 
thi  Grand    are  to  fee  fat  the  Laws  are  kept  inviolate,  and  the 

Manners  of  the  People  unpolluted. 

n/'^VYou  are  to  enquire  into  all  Treafons ;  and  you 
are  not  to  think  there  can  be  no  Treafons  at  this 
Diftance  firora  the  Throne.  Treafons  may  be  com- 
mitted here,  as  well  as  nearer  the  royal  Perfon ;  and 
if,  firom  our  Diftance,  we  are  exempted  firom  thofe 
more  overt  Afts  of  a/Faulting  the  Perfon  of  the 
King,  yet  Treafon  may  be  committed  among  us, 
by  writing  or  fpeaking  againft  our  Sovereign's 
Right  to  the  Throne,  conipiring  with  others  to  levy 
War,  and  a&ually  levying  War  againft  the  King,* 
or  the  like. 

You  are  to  infpeft  all  Felonies,  Burglaries,  Thefts, 
high-handed  Aftaults,  Riots  and  other  Difturbances: 
All  Offences  that  more  immediately  refpeft  the 
Morals  of  the  People  you  are  to  enquire  of;  fuch 
as  the  denying  the  Exiftence  of  a  God,  Blafphe- 
my,  or  attributing  to  God  what  is  inconfiftent  with 
God,  or  denying  what  belongs,  and  is  due  to  him, 
a  Denial  of  the  eftabliftied  Religion,  all  Profane- 
ne(s,  LewdnefTes,  and  thofe  Crimes  which  a  chafte 
Ear  cannot  bear  the  Recital  of,  —  indeed,  there  is 
no  Offence  whatever  but  may  come  under  your 
Cognizance. 

I 

•  §>u.  Whether  the  Chief  Juftice  had  not  in  Contemplation  the 
following,  or  fome  other  fimilar  Authorities  :  —  If  the  Intention  of  riot- 
ous Aflcmblics  is  to  redrefc  Grievances  of  a  publick  Nature,  and  fuch 
Intention  is  executed,  it  is  a  levying  War  againft  the  King%  and  Treafon. 
Dalt.  322.    3  Inft.  9.    KeL  70,  76.    H.  P.  C.  ch.  17,  ^  25.    H.  P.  C. 
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I  would  efpecially  mention  one  or  two  Crimes       l7^5m 
which  demand  your  immediate  Attention.      Bur-  charcTto 
glary,  Gentlemen,  by  the  Rules  of  the  Common  thbGrahd 

.  JURY. 

Law,  is  a  forceable  Entry  into  the  Houfe  of  another 
in  the  Night-Time,  with  an  Intent  to  commit  fome 
Felony,  whether  fuch  Intent  be  executed  or  not; 
and  I  would  obferve,  that  there  is  no  Need  it  fhould 
be  done  fecretly ;  it  may  be  as  well  done  when  a 
great  Number  are  prefent,  as  when  there  are  but 
few.  £  Riots   is   another  very  high  Offence;    this 
indeed  does  not  ftrike  the  Mind  with  fo  much  Ab-  \ 
horrence,  as  fome  other  Offences  do,  yet  on  the  Di£    /  N 
courageinent  and  Supprefllon  of  thefe,  all  Peace  of  ' 
Society  depends.     To  prevent  thefe,  we  muft  all 
lend  our  whole  Afliftance;    for  it   is   againft  the 
natural  Light  of  Reafon  that  fuch  Offences  fhould 
proceed  with    Impunity,  and  it  greatly  concerns 
every  Individual  to  put  a  Stop  to  them.      Such  an 
Abhorrence  has  the  Law,  of  Riots,  that,  if  three  or 
more  aflemble  peaceably,  and  after,  do  fome  riotous 
Adt,   this    is   a  riotous  Aflembly,  notwithftanding 
they  did  not  at  firft  aflemble  in  a  riotous  Manner. 
LThe  Law  is  thus  fevere,  becaufe  fuch  Aflemblies,    ^ 
when  not  reftrained,  generally  refift  all  Oppofition, 
and  tend  to  the  Subverfion  of  all   Government: J 
There  is  no  knowing  where  they'll  end.     I   fhall 
not  enlarge  —  indeed  I  may  well  be  excufed,  being 
fo  much  interefted  myfelf. 

A  facred  Regard,  Gentlemen,  is  to  be  had  to 
your  Oaths.  You  are  to  prefent  no  one  through 
Malice,  and  leave  no  Man  unprefented,  through 
Fear,  Favour  or  Affeftion.  Such  a  Situation  are 
we  in,  at  prefent,  that  'tis  very  difficult  to  diveft 

*3  one's 
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1765*       one's  felf  of  all  Connexions,  and  to  preferve  that 
eUn^Tro'  Firmnefe  of  Mind,  on  which  depends  the  Well- 

thi  Grand    being  of  us  all. 
Jury.  ° 

The  Truft  committed  to  you  is  very  great  and 
important  All  Offences  come  under  your  Cogni- 
zance, and  are  to  be  prefented  by  you  before  they 
can  be  puniftied.  Sometimes  Informations  are 
filed  by  the  Attorney  General,  and  in  certain  Cafes 
admitted,  though  we  are  very  tender  how  thefe  are 
indulged,  as  'tis  a  Hardfhip  on  the  Subject;  and 
I  think  there  is  no  Cafe,  in  which  a  Man  /hall  be 
tried  for  Life  on  an  Information.*  The  Life  of  a 
Man  fliall  not  be  endangered,  unlefs  twelve  Men  of 
the  Grand  Jury  fhall  fey,  he  /hall  be  put  on  Trial, 
and  twelve  more  of  his  Peers  (hall  all  agree  that  he 
is  guilty,  before  he  (hall  lofe  his  Life.  This  is  a 
Priviledge  of  which  the  Court  is  as  tender  as  any 
of  the  Subje&s,  and  therefore  do  not  allow  Informa- 
tions, only  in  particular  Cafes,  and  thofe  very  fel- 
dom.  —  It  is  of  great  Moment  that  you  be  very 
diligent  in  your  Enquiry. 

One  Thing  more  I  would  mention :  You  are 
obliged,  each  of  you,  not  only  to  take  Notice  of  fuch 
Offences  as  have  been  obferved  to  you  by  the  Court, 
or  that  fhall  be  brought  before  you  by  the  Attor- 
ney General,  or  others,  but  alfo  of  all  thofe  Crimes 
which  come  within  your  own  Knowledge,  or  where 
you  have  fufficient  Inducement  to  think  Perfons 
have  been  guilty  of  Crimes,  which  have  not  been 

brought 

•  S(u.  One  may  be  convi&ed  of  Felony  on  Indi&ment  or  Informa- 
tion by  5  Geo.  i ,  ch.  4.     Wood's  Inft  654. 
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brought  forward  by  any  one.     In  fuch  Cafes,  you       17^5* 

ought  to  take  Cognizance.  ChargTto' 

the  Grand  ] 

Further,  Gentlemen,  you  will  mind  that  Secrefy 
you  are  obliged  by  your  Oaths  to  obferve.  This  is 
not  obferved  commonly  fo  much  as  it  ought,  but 
'tis  absolutely  neceflary  now.  You  may  difcourfe 
among  yourfelves,  fend  for  particular  Perfons,  and 
examine  them ;  and,  whether  what  they  teftify  is 
sufficient  to  find  a  Bill,  or  not,  you  are  to  keep  all 
in  Secrefy.  The  Danger  of  revealing  what  may 
come  before  you  at  this  Time  is  very  obvious; 
'twill  not  only  prevent  future  Informations,  but 
have  a  Tendency  to  countenance  and  increafe 
Crimes  which  it  nearly  concerns  all  of  us  to  fup- 
prefs. 

I  fhall  only  add,  that  you  mud  ufe  the  ftridteft 
Impartiality  through  your  whole  Enquiry,  and  I 
pray  God  to  dired  you  in  it 


Patefliall  verf.  Apthorp  &  Wheelwright.        patmhall 


A 


Apthorp. 


CTION    upon   an  Inftmul  Computajfent.       It 

appeared  that  Wheelwright  had  made  the      Foi.  *6o. 


Settlement,  as  joint  Partner  with  Apthorp,  and,  on 

the  Account  so  dated,  the  Company  were  indebted  J"  f»  Aaion 

.  .  *       '  of  Infimul 

to  the  Plaintiff  in  a  certain  Sum,  and  that  Wheel-  Comjwtaffent 
wright  had  given  his  fingle  Note  to  balance  the  count  ac!" 

Company's   knowledged 
*       J       by  one  Part- 


i8o 
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neragainft  the 
Company, 
it  is  com- 
petent for 
the  other  to 
mow  that  the 
Tranfa&ion 
was  not  in 
Partnership. 
The  Ac- 
ceptance 
of  the  Note 
of  one  Part- 
ner for  a 
Company 
Debt,  and 
balancing  the 
Company 
Account 
therewith,  is 
no  Difcharge 
of  the 
Company. 
Lynde%  J., 
dijfentiente. 


Company's  Debt    The  main  Queftion  was,  whether 
this  difcharged  the  Company.* 

An  incidental  Queftion  was  debated,  whether 
Apthorp  fhould  be  admitted  to  give  Evidence,  that, 
in  this  particular  Tranfaffion,  there  was  no  Privity 
between  him  and  Wheelwright 

Mr.  Auchmuty.  One  Partner  can  never  be  admit- 
ted to  prove  his  Ignorance  of  his  Partner's  Trans- 
actions ;  for  this  would  be  to  render  all  Tranfaltions 
in  Trade  with  Partners  precarious  and  uncertain, 
and  is  dire&ly  againft  all  the  Rules  of  Law. 

Mr.  Fitch.  The  Injimul  ComputaJJent  is  figned 
only  by  Wheelwright,  and  not  by  Apthorp,  and 
the  fole  Queftion  is,  if  we  may  not  prove  Apthorp 
had  Nothing  to  do  with  it 

Cb.  Juft.  Is  there  not  a  previous  Queftion, 
whether  it  is  in  the  Power  of  one  Partner,  thus  to 
charge  another  ? 


Mr.  Fitch.  We  have  an  Authority  to  that 
Point  1  Salk.  126,  Pinhney  vs.  Hall.  It  is  not 
in  every  Cafe  that  one  Partner  (hall  be  bound  down 
by  the  other's  A<ft,  fo  as  not  to  (hew  he  had  no 
Concern  in  a  certain  Afiair. 

Mr. 

•  £>u.  If  thefe  Authorities  would  not  have  been  pertinent:  12  Mod. 
531*  86,  406.  Cunningham  on  Bills  of  Exch.  95,  96,  150,  151,  152. 
Vid.  Noy,  140,  Oldfield's  Cafe;  5  Mod.  314;  1  Lutw.  466;  5  Co. 
11714  Mod.  88  ;  2  Bac.  Abr.  24 ;  Str.  426  \  Burrow's  Rep.  1  v. 
P*  9- 


Apthorp. 
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Mr.  Gridley.  The  Exception  is  this  —  that  it  is  l7^5* 
to  no  Purpofe  to  fhew  we  had  Nothing  to  do  pateshall 
in  this  Matter,  becaufe  Wheelwright  has  faid,  we 
had.  Can  it  be  imagined,  that  one  Perfon  has  a 
Power  by  his  Notes,  his  Bills,  his  Bonds,  at  his 
Caprice  to  charge  his  Partner?  If  this  is  Law,  an 
End  of  Partnerfhips.  The  Audiority  we  have 
produced  is  in  Point  You  fhall  not  charge  ad 
Libitum,  but  you  may  charge  in  the  Affairs  of  the 
Partnerlhip,  and  no  further.  Leap  this  Boundary 
—  no  End  —  no  feeing  to  the  End  of  die  infinite 
Mifchiefs  which  will  flow  in  upon  us.  Shall  one 
Partner's  barely  ordering  certain  Affairs  into  the 
Books,  charge  the  other,  and  eftop  him  from  Proof 
of  his  having  no  Concern  ?     It  can  never  be. 

Mr.  Auchtnuty.  Their  Authority  is  not  in  Point, 
for  it  is  founded  upon  the  Cuftom  of  England. 

Mr.  Gridley.     No :  the  Common  Law. 

Mr.  Auchtnuty.  I  take  it  to  be  only  a  particular 
Cuftom  ;  but  if  on  the  Common  Law,  let  us  fee  if 
the  Inconveniences  which  will  flow  from  their 
Docftrine,  will  not  exceed  any  which  may  happen 
on  admitting  our  Suppofition.  If  it  is  once  known 
that  a  Man  may  thus  flip  his  Neck  out  of  the  Col- 
lar, who  will  have  Anything  to  do  with  Partners  ? 
But  there  is  an  Authority  right  under  theirs',  clearly 
with  us. 

Mr.  Gridley.  There  the  Tranfa&ion  was  in  Part- 
nerfhip. 

Mr. 
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1 765.  Mr.  Jucbmuty.     To  extend  their  Authority  as  far 

^tmmM^  as  *s  contended,  would  be  inconvenient  with  a  Wit- 
A  v'  nefe.  Who,  if  there  muft  be  an  Inconvenience,  is 
to  fuffer? —  One  who  relies  on  the  Faith  and 
Credit  of  the  Copartners,  or  the  Partners  themfelves 
who  are  thus  folemnly  united  ?  Shall  Apthorp  be 
allowed  to  prove  himfelf  clear,  when  his  Partner 
has  declared,  under  his  Hand,  that  he  is  jointly 
concerned  ? 

Ch.  Juft.  Suppofe  my  Partner  had  charged  me, 
by  his  Note  of  Hand  —  fhall  not  I  be  admitted  to 
prove  that  I  had  Nothing  to  do  in  that  particular 
Tranfadtion  ? 

The  Evidence  was  unanimoufly  admitted,  and 
the  Chief  Juftice  (aid,  that  Want  of  Clearness,  or 
Ambiguity,  ought  not  to  be  an  Objection  to  Evi- 
dence, but  the  Jury  fhould  be  left  to  judge. 

On  the  main  Queftion,  it  was  infifted  by  Mr. 
Auchmuty,  that  the  Note  given  by  Wheelwright 
was  no  Payment,  and  confequently  no  Diicharge  of 
the  Company.  Words  and  Paper  alone  can  never 
di (charge  a  Debt  without  any  Payment  Hob.  68, 
Lovelace  Sf  ux.  vs.  Cockct.  Mod.  Cafes  in  Law 
and  Equity,  (1)  290,  Springet  vs.  Chadwick.  1  Salk. 
1 24,  Clark  vs.  Mundal.  A  Contract  remains  in  full 
Force  till  difcharged,  and  blank  Paper  will  not  dis- 
charge it ;  they  have  given  us  no  more.  Nothing 
but  a  Satisfaction  can  di (charge ;  not  even  a  Bond, 
by  different  Parties  (fays  Lord  Hobart),  /hall  dis- 
charge 

(1)  8  Mod. 
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charge  without  Payment.     And   fhall   this   Note      17^5- 
difcharge  without  Payment  ?     Never !  and  why  ?  ^p^^^uf 
<;  It  is  no  Satisfaction  ailual  and  prefenU  as  it  ought         *>• 

t  »      /•  *.  APTHORP. 

to  be."     Hob.  ub.fupra* 

Mr.  Grid  ley  8f  Mr.  Fitch  offered  (bine  Evidence 
to  induce  the  Jury  to  think  this  was  not  a  Partner- 
fhip  Affair,  and  therefore  Wheelwright  could  not 
make  Apthorp  chargeable.  Upon  the  main  Point, 
Mr.  Gridley  faid : 

Mr.  Gridley.  The  grand  Queftion  is,  whether 
Apthorp  (lands  indebted  to  Patefhall,  according  to 
the  Settlement  here  produced.  This  is  an  Inftmul 
Computajfent^  a  particular  Mode  of  Adlion.  You 
mud  prove  as  you  declare,  or  you  mud  fail,  as  in 
the  Cafe  of  a  Bond. 

This  is  an  Agreement  of  the  Parties,  in  which 
Patefhall  has  balanced  the  Account.  The  Agree- 
ment of  the  Parties  muft  be  taken  altogether.  — 
No  dividing  —  No,  fays  the  Law —  no  Partition  of 
what  a  Man  fays.  What  does  Wheelwright  here 
(ay  ?  Why,  that  he  and  Apthorp  owed.  —  Yes : 
but  in  the  fame  Breath  he  fays  that  he  has  paid 
Patefhall.  There  it  ends.  A  Settlement  is  one 
undivided,  indifToluble  Thing;  and  the  Law  fays, 
if  you  ground  yourfelf  upon  it,  you  fhall  take  it 
altogether,  or  difcard  it  altogether.  —  But  let  us  fee 
the  Law. 

Their  firft  Authority  is  of  a  Bond ;  nothing  to 
the  Purpofe.    But  one  Note  may  difcharge  another; 

as 

*  %.     If  a  L'd  Raym'd,  928,  &c,  would  not  have  been  pertinent. 
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1765.      as  where  the  Note  is  of  later  Date.      The  Cuftom 

>iv^^'  of  the  Place  muft  always  be  regarded ;  and  it  has 

v-         ever  been  here  held,  however  it  may  have  been  in 

Apthoip       _  ' 

England,  that  one  Note  would  difcharge  another. 
It  is  every  Day's  conftant  Praftice,  to  fettle  Ac- 
counts and  give  Notes  in  Difcharge.  And  I  appeal 
to  you,  Gentlemen  of  the  Country,  what  Confufion 
would  overwhelm  us,  if  all  Settlements  fhould  be 
thus  wiped  away,  and  made  of  no  Value.  What  is 
Law?  What  is  the  whole  Common  Law ?  It  is 
the  General  Ufege.  No  Common  Law  found 
written,  but  handed  down ;  and  there  is  a  Cuftom- 
ary  Law;  and  you,  Gentlemen,  know  what  has 
been  the  uninterrupted,  unvarying  Cuftom  of  this 
Country. 

The  Settlement  is  what  it  is ;  and  you  cannot 
vary  from  it;  if  you  do,  you  make  it  what  it  is  not. 
The  Conceflion  on  one  Side  is,  that  Apthorp  and 
Wheelwright  are  indebted ;  but  the  Conceflion  on 
the  other  Side  is,  that  it  is  paid  by  Wheelwright's 
Note.  One  Note  may  balance  another,  and  furely 
then  it  may  balance  an  Account     6  Mod.  36. 

The  Sum  of  what  is  faid  is,  that  'tis  a  Settlement. 
You  muft  fettle  it  as  it  is  fettled,  or  'tis  your  Settle- 
ment —  not  ours.  'Tis  like  a  Law,  or  a  Will  — 
you  cannot  alter* or  change  it  You  muft  take  it 
as  you  find  it  'Tis  as  much  a  Conceflion  in 
the  Plaintiff,  that  the  Note  balanced  the  Account, 
as  it  was  in  Wheelwright,  that  the  Balance  was 
owing  from  the  Company.  Wheelwright  faid, 
there  was  a  Debt  due.  Patefhall  faid,  Wheelwright 
had  paid  it 

Oliver^ 
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Oliver,  Juftice.  There  are  two  Points.  As  to 
the  firft,  it  is  pretty  plain  from  the  Evidence  that 
Wheelwright  and  Apthorp  were  in  Partnerfhip. 
The  only  Queftion  then  is,  if  this  Note  was  a  Pay- 
ment of  the  Company's  Debt.  I  can't  but  think, 
as  the  Law  (lands,  the  Note  was  no  Difcharge  of 
the  Company. 

Juftice  Cufliing.  I  agree  with  my  Brother  Oliver 
in  the  firft  Point,  but  as  to  the  chief  Point,  the  Au- 
thorities produced  don't  feem  to  come  up  to  the  pret 
ent  Queftion.  Equity  feems  in  Favour  of  the  Plain- 
tiff; and  I  don't  know  that  the  Law  is  againft  him. 

Juftice  Lynde.  There  is  Evidence  under  Wheel- 
wright's own  Hand,  that  this  Matter  was  in  Com- 
pany ;  but  there  is  a  greater  Difficulty  on  the  other 
Point.  The  Plaintiff  acknowledges,  by  relying  on 
this  Settlement,  that  he  received  the  Note,  in  full 
Satisfaction.  A  new  Agreement  is  entered  into; 
for  he  difcharges  the  Company  and  takes  Wheel- 
wright for  his  Security. 

One  can't  very  well  account  for  the  Cafe  in  Ho- 
bart.  It  is  quite  extraordinary,  that  a  Man  fhould 
give  a  new  Bond,  and  not  take  up  the  old.  When 
Securities  are  changed,  it  feems  to  me  that  the  old 
muft  be  difcharged. 

Ch.  Juftice.  The  firft  Queftion  I  take  to  be, 
Partnerfhip,  or  not.  If  one  Partner  receives 
Money,  and  carries  it  to  the  Company  Account, 
clear  Evidence  that  the  Money  was  received  in 
Partnerfhip. 

H  The 
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The  fecond  Queftion  is,  whether  the  Note  given 
by  Wheelwright  difcharged  the  Company.  Had 
the  Note  been  from  Wheelwright  and  Apthorp,  I 
fhould  have  had  more  Doubt.  The  Plaintiff  here 
gives  Credit  for  Note  of  Wheelwright's.  Now, 
whether  the  Contrad  with  the  Company  can  be 
fuppofed  to  continue,  after  Wheelwright  had  taken 
the  Company's  Debt  upon  himfelf,  and  Patefhall 
had  received  the  Note  as  a  Balance  of  the  Company 
Account,  I  doubt.* 


We  Jury  found  for  the  Plaintiff. 


Apthorp         Afterwards,  a  Writ  of  Review  being  brought, 

Pateshall.  the  Caufe  was  again  argued,  before  the  Chief  Jut 

Rcc.  1766.  tice,  Juftice  Lynde  and  Juftice  Ruflcll. 

Fol.  9. 


Juftice  Rujfell  was  full  with  the  original  Plaintiff 

Lynde,  Juftice  continued  ftrongly  of  his  former 
Opinion;  and  was  ftrenuoufly  in  Favour  of  the 
Plaintiff  in  Review. 


The  Doubts  of  the  Chief  Juftice  were,  on  this 
Tryal,  removed,  and  he  faid  that,  from  the  Authori- 
ties, it  was  very  clear,  that  the  Note  was  no  Dis- 
charge of  the  Company.f  (2) 

The 

•  Vid.  Cun,  L.  Dift'y  Tit.  Acceptance. 

t  %.  if  thefe  Authorities  would  not  have  been  pertinent  to  the 
Point  in  Queftion  :  3  Cro.  85,  86.  2  Cro.  650.  1  Mod.  Rep.  211, 
225.     3  Lev.  55.     1  Brown.  47. 


(2)  The  oppofite  do&rine  has  long  been  eftabliflied,  both  in  this  coun- 
try and  England.  See  Story  on  Partn.  ^  155  and  note.  Arnold  v. 
Cam ft  12  Johns.  409.     French  v.  Price ',  24  Pick.  23. 
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The  Jury  was  of  the  fame  Opinion  with  the  Jury       l7^5m 
upon  the  laft  Tryal.  Apthorp 


Judgment  being  entered,  Mr.  Gridley  moved  for 
an  Appeal  Home,  which,  not  being  oppofed,  was 
granted. 


•V. 

Pates  hall. 


Dunn  verf.  Scollay.  (1) 

Cafe  of  Hoftage  Sf  Ranfom. 

AUTHORITIES  in  Favour  of  the  Plaintiff 
were,   Molloy  (old  Edit.)  205,   §   10,  212, 
§  14,  213,  §   14;    Molloy  (new  Edit.   1744)  358, 


Dunn 

Scollay. 

Rec.  1766. 
Fol.  10. 


(1)  This  aftion  was  firft  brought  in  the  Court  of  Vice  Admiralty,  to 
which  Court  a  prohibition  was  ifl'ucd  and  confirmed,  on  argument,  by  the 
Superior  Court.  See  ante,  p.  74.  The  plaintiff  then  brought  his  action 
in  the  Court  of  Common  Picas,  and  recovered  judgment  for  .£700  ; 
from  which  judgment  the  defendants  appealed  to  this  Court.  Prom  thr 
various  papers  on  file,  it  appears  that  the  cafe  was  as  follows  : 

The  Brigantinc  Peggy,  belonging  to  John  Scollay  of  Bolton,  con- 
figned  to  Win.  Sitwell,  London,  was,  on  the  26th  October,  1756,  taken 
at  fea  by  the  French  privateer  Kntrcprcnante,  then  returning  from  trad- 
ing in  negroes  on  the  coafl  of  Guinea.  The  captain  of  the  Peggy  drew 
a  ranfom  bill  on  the  confignee,  and  fent  Dunn,  the  firft  mate,  with  the 
French  captain  as  a  hoftage.  The  Peggy  proceeded  on  her  voyage,  but 
again  fell  into  the  hands  of  the  enemy,  and  was  taken  into  Bourdcaux, 
where  the  captain  died  in  prifon.  Dunn  in  the  meanwhile  had  been 
committed  to  the  prifon  of  BoufFay  at  Nantz,  where  he  remained  in  a 
fick  and  deftitute  condition.  Sitwell  claimed  that  the  underwriters 
mould  pay  the  ranfom  money  for  his  difcharge,  but,  as  they  refufed,  he 

wrote 
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237-8,  244-5;  2  ^  Raymond,  931 ;  LA  Holt's 
Opinion  relied  on ;  Sea  Laws,  1 28. 

In  Favour  of  the  Defendant  were,  2  Chancery 
Cafes,  239;   1  Salk.  35;  3  Bacon,  592,  595.  (2) 


wrote  to  Dunn,  that  there  was  "  no  Way  to  com  pell  them  without 
Law,  and  that  would  be  attended  with  great  Uncertainty,  as  this,  they 
(ay,  is  a  Cafe  has  not  been  try'd  **  —  and  alfo  that  he  was  inftru&ed  by 
Scollay  to  fettle  without  regard  to  the  ranfom  bill.  He  did,  however, 
allow  Dunn  is.  per  day  for  his  fupport  in  prifon.  In  a  letter  from 
Scollay  to  Sitwell,  after  the  former  had  heard  of  the  firft  capture  and 
ranfom,  he  claimed  that,  as  be  had  given  the  captain  no  orders  to  ran- 
fom the  veflcl,  if  taken,  the  money  mud  be  paid  either  by  the  infurers  or 
the  captain  ;  but,  as  the  latter  might  not  be  able  to  do  fo,  if  the  (hip  were 
loft,  he  directed  Sitwell  to  infure  for  Dunn's  benefit  the  amount  of  the 
ranfom  money  on  the  veflel  and  cargo,  offering  to  be  refponfible  himfelf 
for  the  premium.  Before  this  letter  was  received,  it  is  probable  that 
news  arrived  of  the  fecond  capture.  Dunn  remained  in  prifon  dx 
years,  and  his  final  liberation  is  thus  defcribed  in  a  letter  from  Sit- 
well: 

"  Jno.  Dunn,  y*  was  Freeman's  Mate,  has  at  length  obtained  his 
"  Difcharge.  His  Friends  compounded  ye  Affair  for  about  £200,  and 
44  have  font  about  a  Subfoription  to  raife  y*  Money.  —  I  thought  the 
44  Affair  would  have  ended  here,  but  his  Friends  are  of  Opinion 
44  yt  y«  Owners  are  liable  to  make  good  all  Damages,  &  have  adviied 
*4  him  to  go  over  &  endeavour  to  recover  it.  They  have  taken  y  Opin- 
•'  ion  of  fome  of  y«  beft  Counfel  here,  w«&  are  in  his  Favour.  —  How 
**  your  Courts  may  determine  this  Affair,  if  it  (hould  come  to  Tryal,  I 
44  know  not." 

From  the  authorities  cited,  it  would  feem  probable  that  the  cafe 
turned  upon  the  queftion  of  the  matter's  power  to  bind  the  owner  by  a 
contract  of  ranfom,  without  fpecial  orders  to  that  effect  ;  and,  that  the 
ruling  of  the  Court  was  again  ft  the  plaintiff,  feems  probable  from  the 
verdi&,  which  was  for  the  appellant,  reverfion  of  the  former  judgment 
and  cofts. 

(2)  This  lift  of  authorities  was  at  firft  fuppofed  to  refer  to  the  former 
cafe,  and  was  accordingly  printed  in  a  note  to  page  83. 
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Norwood  verf.  Fairfervice.  v. 

Fairservici. 

NORWOOD  brought  his  Adtion  againft  Fair-    Rcc  i  6 
fervice  on  an  Indenture,  for  that  Fairfervice     Fol.  238." 
covenanted  to  pay  £13*,  6.,  8.  per  Quarter  for  Rent  Whcthcran 
of  a  Sand-Bank,  and  had  not  paid,  &c.     Defendant  alleged  Alter- 
pleads,  Non  dimifit.     The  Plaintiff  produces  in  Evi-  SSdw 
dence,  to  fupport  his  Demand,  one  Part  of  the  made  before 

*  *  .or  after  its 

Indenture  figned  by  the  Defendant,  wherein  the  Execution^ 
Demife  is  acknowledged,  and  Payment  of  the  F^fo^he0 
above  Sum  per  Quarter  is  covenanted.  Jury- 

r        *  In  Debt 

for  Rent 

Mr.  Auchmuty,  for  the  Defendant,  offered  to  give  Jj^™  [£ 
in  Evidence  to  defeat  the  Demand,  the  other  Part  Defendant 
of  the  Indenture,  figned  by  Norwood,  wherein  he  jhe^Pfaiof 
demifes  as  aforefaid,  for  the  fame  Sum  per  Year.       ^vefn^(- 

dence  the 

Mr.  Fitch,  for  Plaintiff,  then  fuggefted  a  Fraud  oHhelnden- 
in  the  Defendant,  from  whence  this  Difference  arofe,  tuJc  whichJ#r 

'   referves  a  dif- 

and  prayed  Judgment,  whether  this  Indenture  pro-  fcrent  Rent. 

duced  by  Defendant  fhould  go  in  Evidence  to  the 

Jury. 

Mr.  Auchmuty.  I  take  it,  the  Gentleman  is  too 
early  in  his  Objection ;  for  Fraud  or  no  Fraud  fhall 
be  try'd  by  the  Jury,  and  not  by  the  Court.  It  is  a 
plain  Matter  of  Fad,  of  which  the  Jury  are  the  fole 
Judges.  Befides,  of  what  Advantage  will  it  be 
for  the  Court  to  determine  tliis  Matter?  The 
Jury,  after  all,  will  determine  whether  this  Variance 
was  made  before,  or  fince  the  Execution  of  this 
Deed;  and  will  give  what  Credit  they  pleafe  to  it; 

fo 


Fairsbrvice, 
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fo  that  for  this  Court  to  pafs  their  Judgment  will 
'h^^d  ava^  Nothing.  Neither  do  I  think  the  Court 
have  any  Right  to  determine  this  Matter ;  for  'twill 
be  abridging  the  Priviledges  of  the  Subject,  to  settle 
a  Point  which  wholly  lies  with  the  Jury  to  deter- 
mine. 

In  Anfwer  to  which,  it  was  urged  by  Meffirs. 
Gridley  Sf  Fitch,  that  it  had  always  been  the  Cuftom 
of  this  Court  to  determine  in  fuch  Cafes.  To 
which  the  Court  agreed;  and  Juftice  Lynch  said 
that  he  knew  a  fimilar  Cafe  of  one  Lanfon's,  in 
Middlesex :  But  the  Chief  Juftice  anfwered,  that 
he  had  always  doubted  in  thofe  Cafes,  but  whenever 
they  arofe,  the  Court  always  affirmed  the  conftant 
Praftice,  and  fo  he  was  filent. 

'Twas  then  further  urged  by  the  Plaintiffs  Coun- 
cil, that  this  Practice  was  well  founded,  and  the 
Reafon  of  it  was  this,  that  Nothing  fhould  go  to  a 
Jury  which  would  only  tend  to  deceive  and  invei- 
gle them;  and  that  therefore  when  a  Piece  of 
Evidence  was  offered,  on  the  Face  of  which  Fraud 
appeared,  the  Court  rejected  the  Evidence,  as 
'twould  only  tend  to  miflead.  And,  as  to  what 
Mr.  Auchmuty  had  faid,  that  the  Court's  Opinion 
would  be  of  no  Effed,  'twas  anfwered,  that,  if  the 
Court,  upon  Infpe&ion,  were  of  Opinion  that  the 
Indenture  had  been  fraudulently  altered,  it  was 
then  not  Norwood's  Deed  —  therefore  no  Evi- 
dence. For  Courts  will  never  admit  that  to  go  in 
as  Evidence,  which,  prima  Facie,  they  judge  a 
Fraud ;  and  the  Jury  can't  judge  of  that  which  is 
not  admitted  to  go  to  diem. 

Juft. 
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Juft.  Oliver.     This  properly  belongs  to  the  Jury.       1 7^5- 
I  am  for  admitting  it  to  go  in.  'Norwood' 


Juft.  Cufliing.  The  Jury  is  fole  Judge  of  this ; 
they  muft  give  what  Credit  they  pleafe. 

Juftice  Lynde.  As  the  Pra&ice  of  this  Court  has 
always  been  otherwife,  I  am  for  viewing  it 

Ch.  Juftice.  I  know  the  Cuftom  has  been  other- 
wife,  but,  for  my  Part,  I  think  'tis  Time  it  was 
altered  —  am  for  admitting  it.  (r) 

Another  Obje&ion  was  then  made  on  Behalf  of 
the  Plaintiff,  againft  this  Counterpart  of  the  Inden- 
ture being  Evidence :  For  that  the  Indenture 
declared  on  was  the  Defendant's  Deed  —  had  been 
produced,  and,  by  being  admitted,  the  Defendant 
was  eftopped  to  fay  the  contrary;  that,  if  the  Coun- 
terpart produced  by  the  Defendant  fhould  be  ad- 
mitted, it  would  prove  Nothing  againft  his  own 
Deed. 

Mr.  Auchmvty.  It  has  been  faid,  we  have  admit- 
ted the  Indenture  produced  was  our  Deed.  So  far 
from  admitting  Anything,  we  have  denied  their 
whole  Declaration ;  for  we  have  pleaded,  Non  dimifit. 
We  could  not  poflibly  have  been  farther  from 
admitting  this  Deed  than  by  pleading  as  we  have 
done.*     Befides,  our  Part  and  theirs  make  but  one 

Inftrument; 

*  Sed  <vid.  4  Bac.  Abr.  84. 


a/. 
Fairservicb. 


(1)  See  Ely  v.  Elyy  6  Gray,  441 ;  1  Smith's  Lead.  Caa.  (Hare  & 
Wallace's  notes)  961,  a. 
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Inftrument;  for  in  all  the  Books  'tis,  Hac  Indentura. 
^Yl^oa*  They  have  declared  on  a  certain  Indenture,  made 
v-  between  the  Plaintiff  and  Defendant,  which  is  not 
complete  without  our  Part,  for  they  have  produced 
only  one  Part,  and  the  other  lays  with  us  to  pro- 
duce. 

Mr.  Gridley.  We  have  declared,  that,  by  one 
Part  thereof,  figned  by  the  Defendant,  he,  in  Con- 
fideration  that  we  had  demifed,  &c,  he  covenanted, 
&c.  He  has  pleaded,  Non  dimifit.  To  prove  our 
Allegation,  we  have  produced  his  Deed ;  and  he  is 
eftopped  to  fay  the  contrary,  and  offer  in  Evidence 
an  Inftrument  that  he  (ays  was  figned  by  us.  — 
What  can  it  prove?  That  we  did  not  demife? 
That  is  the  I  flue.  And  here  is  his  Deed  in  which 
he  acknowledges  that  we  did  demifc,  and  that  he 
covenanted  as  we  have  declared.  'Tis  abfurd  to 
offer  this  Paper  to  defeat  his  own  Deed  It  can't 
be  done. 

Oliver,  Juft.     I  think  it  can't  be  admitted. 

Cujhing,  Juft.     He  is  eftopped,  I  think. 

Lynde,  Juft.  I  am  very  far  from  being  fo  clear 
in  it 

N.  B.  No  Authorities  were  produced,  and  the 
Council  on  each  Side  acknowledged  the  Points 
were  unexpectedly  ftarted. 

The  Chief  Juft  ice,  who  had  been  abfent  the  whole 
Argument  of  this  laft  Objection,  came  into  Court 

foon 
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foon  after  this  laft  Determination;  upon  which  Mr.       l7&5* 
Aichmuty  moved  for  his  Opinion  :   But  Mr.  Gridley  Vnorwood/ 
objected,  his  Honour  not  having  heard  the  Argu-         tu- 
ment,  and  the  Ch.  Jujlice  faid,  he  the  rather  de- 
clined giving   his    Opinion,   as   there    was   but  4 
Judges  prefcnt;  and  two  being  againft  admitting 
it,  his  Opinion  would  avail  Nothing.     But,  on  the 
State  of  the  Cafe  by  his  Brethren,  he  feemed  in- 
clined to  admit  the  Counterpart  of  the  Indenture  to 
go  in  as  Evidence. 

Mr.  Auchmuty  then  ordered  a  Review  to  be  min- 
uted, and  faid,  if  he  was  wrong  now,  he  never  was 
right  in  his  Life. 

At  the  next  Trial,  which  I   did  not  hear,  the  Fairservice 
Court  admitted  the  Counterpart  of  the    Indenture    Norwood. 
to  go  in,  as  Mr.  Auchmuty  informed  me.  (2)         Rec     66 

Fol.  7. 


Pond  verf.  Medway.  ( 1 ) 

(Jbout  an  Highway.) 

Pond 

RULED,  on  Argument,  unanimoufly  by  all  the     Medway. 
5  Judges,  —  That,  on  a  Certiorari,  no  Evi-     Rcc.  1765. 
dence  fhould  be  admitted,  but  what  came  up  in  —       *3*' 

the  On  the  Re. 

— — —  turn  of  a 

Certiorari  no 
(2)  The  firft  judgment  was  reverfed  on  the  review.  T*a\A  M 

(1)  In  the  MS.  this  cafe  is  entitled  W rent  ham  %  MrJvcaj.     The  ^jJ^JJ,* 
petitioners  were  ••  John  Pond  of  Wrcntham  and  others,"  Record. 
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1765*       the  Cafe: (2)  And  the  Council  was  not  admitted 
*m*vZ^'  to  mention  any  Fa&s,  but  what  appeared  from  the 
Record. 

The  Reafon  afligned  by  the  Court  was,  that  it 
would  be  Injuftice  to  the  Seflions  to  judge  on  Mat- 
ters which  from  the  Record  returned,  did  not  appear 
to  have  been  before  them. 


Mbdway. 


Watts 

v. 
I  Iasby. 

Rcc.  1765. 
Fol.  244. 

In  an  ap- 
pealed Aft  ion 
upon  a  Mort- 
gage, Judg- 
ment for  the 
Mortgagee  is 
conditional, 
referving  two 
Months,  ac- 
cording to 
Prov.  St.  10 
W.  3,al- 
though  the 
Cafe  was  de- 
faulted in  the 
Inferiour 
Court,  and 
two  Months 
have  elapfed 
fince  the 
Judgment  ap- 
pealed from. 


Watts  verf.  Hafey. 

WATTS  fued  Hafey  upon  a  Mortgage,  and 
Hafey  was  defaulted  at  the  lower  Court, 
but  appealed.  Judgment  was  entered  up  in  the 
Inferiour  Court,  agreeable  to  the  Province  Law, 
10  Wm.  3,  (1)  referving  two  Months. 

Mr.  Kent  now  brought  a  Complaint,  praying 
that,  as  the  two  Months  had  already  been  allowed, 
Execution  might  iflue  in  twenty-four  Hours  after 
Judgment.  He  urged,  that  in  the  Province  Law 
the  Words  were,  "  in  all  Cafes  brought  for  Tryal  in 
the  Superiour  Court,"  &c.  Now,  he  laid,  this 
Adtion  was  not  brought  for  Tryal ;  for  it  was  de- 
faulted in  the  Court  below,  and  therefore  could  not 
be  try'd  now.  Befides,  if  Execution  did  not  iflue 
till 

(2)  S.  P.  Rutland  v.  Worcefter%  20  Pick.  78.  Per  Curiam,  "  When 
the  record  is  before  the  Court  upon  the  return  of  the  writ,  the  Court  will 
look  only  at  the  record."     See  10  Met,  219. 

(1)  Anc,  Chart  324. 
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till  the  Expiration  of  two  Months,  the  Stamp-Aft 
would  take  Place,  and  then  Execution  could  not 
be  had  at  all.  Moreover,  as  the  Equity  of  the  Law 
had  been  fatisfy'd,  he  prayed  that  Cuftom  might  not 
bar  him,  which  had  prevailed,  becaufe  never  before 
afked  to  be  altered,  and  never  before  a  like  Reafon 
for  granting  fuch  a  Requeft. 

The  JufticeS)  Oliver^  Rujell,  Cufhing  Sf  Lynde  (aid, 
the  Ufage  had  been  uninterrupted,  and  the  Con- 
ftruftion  of  the  Law  thereby  eftablifhed ;  therefore 
they  would  make  no  Innovation. 

Ch.  Jujtice.  AH  Cafes  brought  to  this  Court  are 
certainly  brought  for  Tryal,  let  them  come  up  how 
they  will.     Nolumus  mutare  Leges  Jnglia. 


*95 


^76* 

Watts 

v. 
Haset. 


Tyler  verf.  Richards,  Adminiflrator. 


INDEBITATUS  ASSUMPSIT,  for  Boarding 
and  Schooling  Inteftate's  Son.     Proof  that  the 
Inteftate  promifed  to  pay  honourably.  Rcc#  I?65 

Fol.  243. 


Tyler 
Richards. 


Mr.  Auchmuty.     This  Aftion  will  not  lye ;  they  indebitatus 
ought  to  have  brought  a  Quantum  Meruit.     Law  of  BmnSmg  and 
Evid.  190.  ?w°°l!ng, 

-*  Defendant's 

Son,  is  not 

Mefrs.  S.  $uincy  Sf  Jdams.     It  has  always  been  fetf*.1* 

the 
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the  Cuftom  of  this  Court,  to  allow  an  Indebitatus 
AJfumpfit  to  lye,  if  the  Services  alledged  were 
proved  to  have  been  done.  As  every  Man  is  fup- 
pofed  to  aflume  to  pay  the  cuftomary  Price.  Ai- 
fumpfit  is  always  brought  for  Work  done  by 
Tradefmen,  and  is  always  allowed.  The  Price  for 
Boarding  and  Schooling  is  as  much  fettled  in  the 
Country,  as  it  is  in  the  Town  for  a  Yard  of  Cloth, 
or  a  Day's  Work  by  a  Carpenter. 

Mr.  Aucbmuty.  It  is  high  Time  fome  Rule  was 
fettled  by  this  Court  in  Relation  to  thefe  A&ions ; 
For  if  a  Quantum  Meruit  is  not  neceflary  here, 
'tis  neceflary  in  no  Cafe.  The  Practice  has  al- 
ways been  varying,  the  Court  fometimes  denying, 
and  fometimes  allowing  fuch  Proof,  to  fupport 
thefe  Aftions.  But  had  Indebitatus  AJfumpJit  been 
brought  for  a  Yard  of  Cloth,  and  the  Evidence 
had  been  a  Promife  to  pay  honour ably \  I'm  fure 
'twould  have  defeated  the  Adtion.  My  Lord  Gil- 
bert fays, "  Courts  muft  go  according  to  the  Allegata 
et  Probata."  Now,  what  is  alledged  here  ?  That 
my  Client  promifed  to  pay  abfolutely  fo  much. 
What  is  the  Proof?  That  he  promifed  to  pay 
honourably.  If  this  Proof  is  admitted,  there  will 
be  an  End  of  any  Diftin&ion  between  Indebitatus 
AJfumpfit  and  a  Quantum  meruit. 

The  whole  Court,  abfente  Rvffell,  were  unanimous 
that  this  Evidence  would  not  fupport  the  Declara- 
tion ;  on  which  the  Plaintiffs  difcontinued,  paying 
Cofts.* 

•  Sed  *uU.  the  caufe  of  Pyncbeon  vs.  brcwfter^  poft. 
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At  the  Clofe  of  this  Term,  the  Chief  Juftice 
thus  addrefled  himfelf  to  the  Bar. 

GENTLEMEN  of  the  Bar:  I  cannot  but  with  Address  by 
Pleafure  obferve  to  you  the  Harmony  which  Justice!" 
has  fubfifted  between  all  of  you  in  our  prefent 
Seflion,  and  that  Unanimity  and  Order  which  has 
prevailed  univerfally  amongft  us  through  this  whole 
Term.  I  the  rather  obferve  this,  becaufe,  in  moft 
Parts  of  the  Province  there  has  been  great  Difturb- 
ances.  I  thought  this  Notice  juftly  due,  and  can- 
not but  hope  'twill  ferve  as  a  future  Precedent  to 
us  all,  and  a  good  Example  to  the  Community. 

N.  B.  Through  this  Term  James  Otis,  Jr., 
Esq.,  was  abfent  at  the  CONGRESS,  held  in  New 
York,  relative  to  the  Stamp-Aft,  which  was  to  take 
Place  the  firft  of  November  next. 
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THE  SUPERIOUR  COURTS,  in  their 
feveral  Circuits,  having,  for  the  Want  of 
Stamp-Papers,  done  no  Bufinefs,  except  barely 
opening  the  Court,  and  continuing  all  Matters 
over  to  the  next  Term,  ever  fmce  the  Stamp- 
Act  was  to  have  taken  Place  in  the  Col- 
onies;— 

The  Town  of  Bofton,  at  a  Meeting  on  De- 
cember the  18th,  1765,  voted,  that  the  follow- 
ing Memorial  be  prefented  to  his  Excellency 
the  Governour,  in  Council.  And  that  Jeremy 
Gridley,  James  Otis,  Jr.,  and  John  Adams, 
Efqrs.,  be  applied  to  as  Council  to  appear  in 
Behalf  of  the  Town  in  Support  of  the  faid 
Memorial. 


Memomal     PROVINCE  OF  THE) 
of  the  town     MASSACHUSETTS    [ 

of  Boston.  *d  a  V  1 

Town  Rcc. 
1765. 

Foi.  669.     To  his  Excellency  the  Governour  in  Council. 
The  Memorial  of  the  Town  of  Bofton. 


Humbly  (hews,  — 

THAT  your  Memorialifts,  having  a  juft  Senfe 
of  the  Value  of  the  Britifti  Conftitution  of 
Government,  under  which  they  have  enjoyed  all 
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the  Bleflings  of  civil  Life,  cannot  but  be  deeply       l7&5- 
affe&ed,  when  the  Channels  through  which  thefe  m^m^o^ 
Bleflings  are  derived  to  us  are  obftru&ed ;  which,  OF  Borrow, 
at  Prefent,  is  our  unhappy  Cafe.     The  Courts  of 
Law  within  the  Province,  in  which  alone  Juftice 
can   be  diftributcd    among  the   People,   fo   far  as 
re(pe<fts  Civil  Matters,  are  to  all  Intents  and  Pur- 
pofes  fhut  up ;  for  which  your  Memorialifts  appre- 
hend no  juft  and  legal  Reafon  can  be  afligned. 

We  have  always  underftood,  that  the  Law  is  the 
great  Rule  of  Right,  the  Security  of  our  Lives  and 
Property,  and  the  Beft  Birthright  of  Englifhmen. 

Under  thefe  Apprehenfions,  we  make  our  humble 
Application  to  your  Excellency  in  Council,  with 
whom  the  Executive  Power  within  the  Province  is 
conftitutionally  lodged,  that  you  would  be  pleafed 
to  give  fuch  Directions,  to  the  feveral  Courts  and 
their  Officers,  as  that,  under  no  Pretence  whatever, 
we  may  be  any  longer  deprived  of  this  invaluable 
Blefling.  And  your  Memorialifts  pray  that  they 
may  be  heard  upon  this  moft  important  Subjed:  by 
their  Council  learned  in  Law. 

And,  as  in  Duty  bound,  they  ever  pray,  &c. 

Atteft,  W.  C,  Town  Clerk. 
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1765. 


Memorial 
of  Boston. 


Council  Chamber. 


Prefent : 

His  Excellency 

Francis  Bernard,  Efqr.,  Governour,  &c., 

in  Council. 

MR.  ADAMS.  Innumerable  are  the  Calami- 
ties which  flow  from  an  Interruption  of 
Juftice.  Neceffity  requires  that  the  Doors  of  Jut 
tice  fhould  ever  be  open  to  hear  the  Complaints  of 
the  Injured  and  Opprefled. 

The  Stamp-Aft,  I  take  it,  is  utterly  void,  and  of 
no  binding  Force  upon  us;  for  it  is  againft  our 
Rights  as  Men,  and  our  Priviledges  as  Englifhmen. 
An  Aft  made  in  Defiance  of  the  firft  Principles  of 
Juftice ;  an  Aft  which  rips  up  the  Foundation 
of  the  Briti(hConftitution,and  makes  void  Maxims 
of  1800  Years  (landing. 

Parliaments  may  err;  they  are  not  infallible; 
they  have  been  refufed  to  be  fubmitted  to.  An 
Aft  making  the  King's  Proclamation  to  be  Law, 
the  Executive  Power  adjudged  abfolutely  void. 

The 
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The  Stamp- Aft  was  made  where  we  are  in  no       l7^5m 
Senfe  reprefented,  therefore  no  more  binding  upon  memorial"' 
us,  than  an  Aft  which  fhould  oblige  us  to  deftroy  0F  Bostow. 
One  Half  of  our  Species. 

There  are  certain  Principles  fixed  unalterably  in 
Nature.  Convention  and  Compaft  are  the  Requi- 
fites  to  make  any  Law  obligatory.  That  the  Sub- 
jeft  is  not  bound  by  Afts,  when  he  is  not  repre- 
fented, is  a  found  Maxim  of  the  Law,  and  not  pe- 
culiar to  the  Britifh  Conftitution,  but  a  Maxim  of 
die  antient  Roman  Law :  "  What  concerns  All 
fhall  be  judged  of  by  All." 

The  only  Reafon  of  the  Power  of  the  Parlia- 
ment in  England  is,  becaufe  they  are  elefted  by  the 
People,  who,  if  their  Liberties  are  infringed,  have 
a  Check  at  the  next  Eleftion.  Have  Americans 
any  fuch  Check  ?  Have  they  any  Voice  in  Depu- 
tation ?  A  Parliament  of  Great  Britain  can  have 
no  more  Right  to  tax  the  Colonies  than  a  Parlia- 
ment of  Paris. 

This  Aft  has  never  been  received  from  Author- 
ity, therefore  in  a  legal  Senfe  we  know  Nothing 
of  it 

The  Neceffities  of  Bufinefs,  the  Cries  of  the 
People,  call  aloud  for  Juftice.  It  has  become  im- 
poflible  to  execute  this  Aft,  therefore,  if  it  were 
binding,  we  are  excufed  by  every  Law,  human  or 
divine,  from  a  Compliance  with  it.  Wood's 
In(t  The  King's  Writs  are  ex  debitd  Juftitick  and 
cannot  be  denied  the  Subjeft.  And  in  Magna 
**  Charta, 
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1765.      Cbarta9  it  is  (aid,  we  deny  no  Man  Juftice,  we 
M^^uT^  delay  no  Man  Juftice.     2  Inft.  ch.  29,  p.  56.  (1) 

or  Bosto*. 

Mr.  Otis  (opened  with  Tears).  It  is  with  great 
Grief  that  I  appear  before  your  Excellency  and 
Honours  on  this  Occafion.  A  wicked  and  unfeel- 
ing Minifter  has  caufed  a  People,  the  moil  loyal 
and  affe&ionate  that  ever  King  was  blefled  with,  to 
groan  under  the  moft  insupportable  Oppreffion. 
But  I  think,  Sir,  that  he  now  (bands  upon  die  Brink 
of  inevitable  DeftruAion;  and  truft  that  foon  — 
yery  foon,  he  will  feel  the  full  Weight  of  his 
injured  Sovereign's  righteous  Indignation.  I  have 
no  doubt,  Sir,  but  that  the  loyal  and  dutiful  Repre- 
fentations*  of  nine  Provinces,  the  Cries  and  Sup- 
plications of  a  diftreiTed  People,  the  united  Voice 
of  all  of  His  Majefty's  moft  loyal  and  affedionate 
Britiih-American  Subjects,  will  obtain  all  that  ample 
Redreis  they  have  a  Right  to  exped ;  and  that  e'er 
long,  they  will  fee  their  cruel  and  infidious  Enemies, 
both  at  Home  and  abroad,  put  to  Shame  and  Con- 
fufion. 

My 

*  Alluding  to  the  Tran&Aions  at  the  late  Congrei*. 


(1)  See  John  Adams**  Diary,  December  so,  1765.  "  I  grounded 
my  argument  on  the  invalidity  of  the  Stamp- Aft,  it  not  being  in  any 
fenfe  our  ad,  having  never  confirmed  to  it.  But  left  that  foundation 
mould  not  be  fufficient,  on  the  prefent  neceflity  to  prevent  a  failure  of 
juftice,  and  the  prefent  impoflibility  of  carrying  that  act  into  execution. 

Mr.  Otis  reafoned  with  great  learning  and  zeal  on  the  judges 
oaths,  Sec. 

Mr.  Gridley,  on  the  great  inconveniences  that  would  enfuc  the  inter- 
ruption of  juftice."     2  John  Adams**  Works,  158,  9. 
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My  Brother  Adams  has  entered  fo  largely  into     l7^S' 
the  Validity  of  the  Aft,  that  I  (hall  not  enlarge  on  w^£^ 
that  Head.      Indeed,  what  has  been  obferved  is  <>F  Bostow. 
fufficient  to  convince  the  moft  illiterate  Savage  that 
the  Parliament  of  England  had  no  Regard  to  the 
very  firft  Principles  of  their  own  Liberties. 

Only  the  Preamble  of  that  oppreflive  Aft  is 
enough  to  roufe  the  Blood  of  every  generous 
Briton.  —  "  We  your  Majefty's  Subjefts,  the  Com- 
mons of  Great  Britain,  &c,  do  Give  and  Grant  "^ — 
What?  Their  own  Property?  No!  The  Treat 
ure,  the  Heart's  Blood  of  all  your  Majefty's  dutiful 
and  affeftionate  Britifh-American  Subjefts. 

But  the  Time  is  far  (pent  —  I  will  not  tire  your 
Patience.  It  was  once  a  fundamental  Maxim,  that 
every  Subjeft  had  the  fame  Right  to  his  Life, 
Liberty,  Property  and  the  Law,  that  the  King  had 
to  his  Crown;  and  'tis  yet,  I  venture  to  fay,  as 
much  as  a  Crown  is  worth,  to  deny  the  Subjeft  his 
Law,  which  is  his  Birth-right.  'Tis  a  firft  Princi- 
ple, "  that  Majefty  fhould  not  only  fhine  in  Arms, 
but  be  armed  with  the  Laws."  The  Adminiftration 
of  Juftice  is  neceflary  to  the  very  Exiftence  of  Gov- 
ernments. Nothing  can  warrant  the  flopping  the 
Courfe  of  Juftice,  but  the  impoflibility  of  holding 
Courts,  by  Reafon  of  War,  Invafion,  Rebellion  or 
Infurreftions.*  1  Inft.  249,  a  &  b.  This  was  Law 
at  a  Time  when  the  whole  Ifland  of  Great  Britain 
was  divided  into  an  infinite  Number  of  petty  Baro- 
nies and  Principalities;  as  Germany  is,  at  this  Day. 

Infurreftions 

•  Vid.  Molloy  de  Jure  Mar.  p.  6,  \  9. 
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l7^5'  Iniurre&ions  then,  and  even  Invasions,  put  the 
mZuouiaT'  whole  Nation  into  fuch  Confufion,  that  Juftice 
of  Boston,  could  not  have  her  equal  Courie ;  efpecially  as  the 
Kings  in  antient  Times  frequently  (at  as  Judges. 
But  War  has  now  become  fo  much  of  a  Science, 
and  gives  fo  little  Disturbance  to  a  Nation  en- 
gaged, that  no  War,  foreign  or  domeftic,  is  a  suffi- 
cient Reafon  for  (hutting  up  the  Courts.  But,  if  it 
were,  we  are  not  in  fuch  a  State,  but  far  otherwifc; 
the  whole  People  being  willing  and  demanding  the 
full  Adminiftration  of  Government  Vid.  Brac- 
ton,  240. 

The  Shutting  up  of  the  Courts  is  an  Abdication, 
a  total  Di  Ablution  of  Government  Pollexfen's 
Argument  at  the  Revolution  Conference,  Rapin's 
Hiftory,  790.  Jones,  773,  774.  Whoever  takes 
from  the  King  his  executive  Power,  takes  from  the 
King  his  Kingftiip.  Vid.  the  Speeches  of  Holt, 
Somers,  Nottingham  and  other  Lords.  Rapin,  790. 
Vid.  Brafton,  107. 

44  The  Laws  which  forbid  a  Man  to  purfue  his 
Right  one  Way,  ought  to  be  underftood  with  this 
equitable  Reftri&ion,  that  one  finds  Judges  to  whom 
be  may  apply.  When  there  are  no  Courts  of  Law 
to  appeal  to,  it  is  then  we  mull  have  Recourfe  to 
the  Law  of  Nature,"  &c*  Hugo  Grotius,  de  $ure 
B.  4-  P.  Lib.  1,  C.  3,  §  2.  Lib.  2,  C.  4,  §  9.  C.  7, 
%  2,  n.  2.  C.  20,  §  2,  p.  4  &  5,  with  Mr.  Barbey- 
rac's  Notes.  Code,  Lib.  1,  Tit.  9,  De  Jud.  ft 
Cal. 

I 

•  Vid.  Moiloy  De  Jure  Mar.  ch.  a,  *,  5. 
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I  can't  but  obferve  that  cruel  and  unheard  of      ^7^5* 
Negleft  of  that  Enemy  to  his  King  and  Country,  m^morial^ 
the  Author  of  this  Aft,  that,  when  all  Bufinefs,  the  0F  Boston. 
very  Life  and  Being  of  a  commercial  State,  was  to 
be  carried  on  by  the  Ufe  of  Stamps,  that  wicked 
and  execrable  Minifter  never  paid  the  leaft  Regard 
to  the   Miferies  of  this  extenfive  Continent,  but 
suffered  the  Time  for  the  taking  Place  of  the  A<5t  to 
elapfe,  Months  before  a  fingle  Stamp  was  received. 
Though  this  was  a  high  Piece  of  Infidelity  to  the 
Intereft  of  his  royal  Mafter,  yet  it  makes  it  evident 
that  it  could  never  be  intended,  that  if  Stamps  were 
not  to  be  had,  it  fhould  put  a  Stop  to  all  Juftice ; 
which  is  ipfo  Faffo  a  Diflblution  of  Society. 

It  is  a  ftrange  Kind  of  Law,  which  we  hear  ad- 
vanced now-a-days,  that,  becaufe  one  unpopular  A6t 
can't  be  carried  into  Execution,  that  therefore  there 
(hall  be  an  End  of  all  Law.  We  are  not  the  firft 
People  who  have  rifen  to  prevent  the  Execution  of 
a  Law;  the  very  People  of  England  themfelves 
rofe  in  Oppofition  to  the  famous  Jew-Bill,  and  got 
that  immediately  repealed.  And  Lawyers  know 
that  there  are  Limits,  beyond  which  if  Parliaments 
go,  their  Afts  bind  not     4  Inft.  122. 

The  King  is  always  prefumed  to  be  prefent  in 
his  Courts,  holding  out  the  Law  to  his  Subjedls;  and 
when  he  (huts  his  Courts,  he  unkings  himfelf  in  the 
mod  eflential  Point.  18  E.  3,  ch.  1.  1  H.  4.  20 
E.  3,  ch.  2.  4  H.  4,  ch.  1.  Vattel,  p.  20.  And 
Magna  Charta,  and  the  other  Statutes  are  full, 
"That  they  will  not  defer,  delay  or  deny  to  any 
Man  Juftice   or  Right."      "That  it  (hall  not  be 

commanded 
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1 765*  commanded  by  the  Great  Seal,  or  in  amy  otber  Hray 
^mowaT'  to  difturb  or  delay  Common  Right."  The  Judges 
or  Botox.  0f  England  are  "  not  to  couniel,  or  aflent  to  any 
Thing  which  may  turn  to  the  Damage  or  Dilheri- 
fon  of  the  Crown."  They  are  fworn  not  to  deny 
to  any  Man  Common  Right,  by  the  King's  Letters, 
nor  none  other  Man's,  nor  for  none  otber  Camfe.  Is 
not  the  Diflblution  of  Society  a  Disherifon  of  the 
Crown  ?  The  **  Juftices  are  commanded,  that  they 
(hall  do  even  Law  and  Execution  of  Right  to  all 
our  Subjeds,  rich  and  poor,  without  having  Regard 
to  any  Perfon,  without  letting  to  do  Right  for  any 
Letters  or  Commandment  which  may  come  to  them 
from  Us,  or  from  any  other,  or  by  any  other  Caufe." 
4  Inft.  70.  (2) 

His  Excellency  the  Govemour.  The  Arguments 
made  Ufe  of,  both  by  Mr.  Adams  and  you,  would 
be  very  pertinent  to  induce  the  Judges  of  the 
Superiour  Court  to  think  the  Ad  of  no  Validity, 
and  that  therefore  they  (hould  pay  no  Regard  to  it; 
but  the  Queftion  with  me  is,  whether  that  very 
Thing  don't  argue  the  Impropriety  of  our  Inter- 
meddling in  a  Matter  which  folely  belongs  to  them 
to  judge  of  in  their  Judicial  Department  And 
can  it  be  proper  for  us  to  command  them  to  a&  in 
any  particular  Way,  relative  to  a  Matter  which  is 
to  come  before  them  in  their  Judicial  Capacity? 
e(pecially,  as  from  fome  of  the  very  Authorities  you 
have  cited,  it  appears,  that  the  Judges  are  to  obey 
no  Mandate,  come  it  from  whomfoever  it  will. 

Mr. 


(a)  See  BoftoD  Gazette,  December  30,  1765,  January  6,  1766. 
John  Adams*f  Works,  174. 
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Mr.  Otis.      Thofe   Mandates   fpoken  of  in  the       l7^S9 
Authorities,  are  fuch  as  are  made  to  delay  Juftice^  memorial'' 
and  command   the  Judges   not  to  proceed.      That  0F  Borrow, 
very  Thing,  I  take  it,  fhews  that  Juftice  is  never  to 
be  flopped,  but  that  the  Law  fhall  always  have  its 
own  Courfe.     And  furely  your  Excellency  mull  fee 
a  great  Difference  between  a  Command  in  Delay  of 
Juftice,  and  one  made  in  its  Furtherance.     There  is 
certainly  a  very  wide  Diftin&ion  to  be  made,  be- 
tween faying,  Juftice  fhall  flop,  and  a  Command  or 
Recommendation  to  the  Judges,  to  proceed  in  the 
feveral  Courts  of  Judicature,  according  to  the  Laws 
and  Cuftoms  of  the  Country.* 

Mr.  Gridley.  The  Queftion  now  before  your 
Excellency  and  Honours,  is  of  great  Confequence, 
of  very  great  Weight.  The  Safety  of  the  whole 
People,  the  Prefervation  of  all  Government  is  in 
I  flue.  All  Laws  are  divided  into  public  and  pri- 
vate, criminal  and  civil.  The  Criminal  Law  is  as 
free  as  ever;  for  the  Ad  excepts  Criminal  Mat- 
ters. 

The  Benignity  of  the  Law  (ays,  if  the  Intention 
of  the  Party  cannot  operate  one  Way,  it  fhall 
another.  'Tis  fo  in  all  private  Tranfa&ions : — 
How  much  more  fo  in  Things  of  a  publick. 
Nature !  Though  the  criminal  Law  is  free,  yet 
there  is  fuch  an  intimate  Connexion  between  this 
and  private  Law,  that  the  one  cannot  fubfifl  with- 
out the  other.     Deprive  me  of  the  one,  and  'tis 

worfe 

*  %u.  if  Poller's  Crown  Law,  269,  might  not  have  been  argued  upon 
by  way  of  Analogy. 
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worfe  than  if  you  deprived  me  of  both.  My 
Property  is  invaded,  but  the  Invader  is  no  Crimi- 
nal. Where  then  is  my  Remedy?  He,  who  de- 
prives me  of  my  Remedy,  deprives  me  of  my 
Right  What  Audi  be  done?  To  ftiut  up  the 
Courts  is  a  Renuntiation  of  Government  What ! 
/hall  I  live  in  a  Society,  and  yet  have  no  Redreis 
of  my  Wrongs?  Shall  I  have  no  Remedy  againft 
him  who  has  broken  his  moll  folemn  Contrails 
and  Engagements?  Shall  I  bear  the  Infults  of 
Infolence,  and  have  no  Recompence  for  my  Dam- 
age and  Sufferings  as  a  private  Individual?  I 
have  an  Eftate,  but  I  have  no  Security.  —  Purfue 
the  Thought,  and  it  is  dreadfull.  Hunger  will 
break  through  a  Stone  Wall.  Difputes,  Animofi- 
ties,  Wrangles,  Difeffedtions,  Hatreds,  Heart-burn- 
ings, Tumults,  Confufions,  —  'tis  eafy  for  the  Imag- 
ination to  trace  the  infinite  Miferies  which  ruih  in 
upon  us  like  an  Inundation ;  —  no  Need  to  purfue 
it  further. 

What  was  the  Law  inftituted  for?  For  the 
Prote&ion  of  my  Perfon  and  Eftate.  Government 
is  fubverted  if  the  Law  is  not  open.  'Tis  abfurd 
to  fuppofe  that  Society  can  take  away  from  me  my 
Right  of  Self-prefervation  as  a  Man,  and  not  pra- 
ted my  Property  as  a  Citizen.  The  People  mull 
return  to  a  State  of  Nature.  And  I  had  much 
rather  be  a  Barbarian  of  the  Woods,  than  live  in  a 
State  once  under  Government,  but  now  reduced  to 
Anarchy  and  Confufion.  The  Knowledge  ob- 
tained in  Society  has  only  fitted  them  to  execute 
their  Perpetrations  with  more  Dexterity,  and  ren- 
dered their  Plots  the  more  terrible. 

But 
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But  let  me  put  the  Cafe,  that  all  the   Stamp-      17^5- 
Papers  had  been  deftroyed  by  Tempeft,  or   fome  memorial*' 
other  Cafualty:    The  Courts  in  fuch  a  Cafe  muft  of  Boston. 
have  proceeded.     There  is  now  as  much  an  Impot 
Ability  to  ufe  thofe  Papers,  as  though  they  were  all 
in  the  Bottom  of  the  Ocean. 

There  is  not  a  Syllable  in  the  Adl  which  has  the 
leaft  Afpeft,  that  Courts  fhould  (top,  if  Stamps  were 
not  to  be  obtained.  A  Muldl  is  the  Punifhment 
for  Non-ufer,  —  which  fhows  that  if  a  Perfon  will 
fubmit  to  that,  the  End  of  the  Adt  is  complied 
with :  But  Impoflibility  in  fuch  Cafe  would  aflur- 
edly  excufe  :  That  the  Law  never  requires  Impof- 
fibiiities  is  a  Maxim  of  the  Law. 

Neceflity  demands  Jufticc  fhould  have  its  Courfe. 
It  is  no  Laches,  no  Default  of  ours,  that  the  A6t 
cannot  be  put  in  Force.  The  Innocent  (hall  never 
be  involved  in  the  fame  Fate  with  the  Guilty  if  it 
can  be  avoided.  It  is  not  in  the  Power  of  any  one 
to  obtain  a  Stamp-Paper.  A  Thing  that  is  impot 
fible  is  as  though  it  were  not.  He  who  is  a  Citizen 
(hall  never  be  denied  his  Law.*  (3) 

*  %u.  If  Locke  on  Government,  ch.  19,  $  219,  would  not  have  been 
pertinent  to  the  Queftion. 

$>u.  If  the  Authority  from  the  Year-Book,  19  H.  6,  p.  63,  would  not 
have  been  pertinent  in  the  preceding  Debate. — "The  Law  is  the 
greateft  Inheritance  the  King  has,  for  by  the  Law  He  Himfelf,  and  all 
his  Subjects  arc  governed ;  and  if  there  was  no  La<w,  there  would  be  no 
King,  nor  Inheritance. 


(3)  The  refult  of  thefe  arguments  and  the  aclion  taken  by  the  Coun- 
cil in  the  prcmifes  will  appear  from  the  following  record  of  a  Town 
Meeting  held  on  the  21ft  of  December,  1765.  Town  Records,  1765, 
Fol.  670 : 

"  3  o'clock  P.  M.    Met  according  to  Adjournment. 

27  "  Mr. 
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1 765.  "  Mr.  Adams  again  Reported  —  That  the  Honourable  the  Council 

v^^->v^^^^    "  had  come  into  fome  Refolves  relative  to  the  Memorial  of  the  Town 
Memorial       «•  t0  His  Excellency  in  Council,  a  Copy  of  which  had  been  handed  him 
" """***       "  by  the  Deputy  Secretary,  which  Refolves  being  read,  it  was  Voted 
*'  that  the  (ame  be  entreed  upon  the  Town  Records  —  and  they  are  as 
44  follows  —  via* — 

"  •  At  a  Council  held  at  the  Council 
*'  *  Chamber  in  Bofton  upon  Sattur- 
44 'day  the   ai«*    Day  of    Decern'. 

M  *  1765, 
44  4  The  Board  proceeded  to  the  Confideration  of  the  Memorial  of  the 
44 '  Town  of  Bofton,  and  came  to  the  following  Refolves,  viz*.  — 

44  *  That  a  Queftion  in  Law  neceflarily  arifes  from  (aid  Memorial, 
44  *  namely,  Whether  the  Officers  of  the  Courts  of  Law  can  be  juftified  in 
44  4  proceeding  in  their  re(pc&ive  Offices  with  unftamp'd  Papers,  and  it  is 
44  *  thereupon  —  Refolved  that  it  is  the  Bufinefs  of  the  Courts  of  Law  to 
44  4  determine  Points  of  Law,  nor  can  the  Board  with  any  Propriety  direct 
44  4  or  advifc  the  faid  Courts  in  fuch  Judgements  or  determinations,  and 
44  4  in  this  particular  point  of  Law  under  the  prefent  ftate  of  the  Province 
44  4  the  Board  are  defirous  that  the  (aid  Courts  (hould  be  free  in  their 
44  4  Judgments,  without  any  apprehenfion  of  cenfure  from  the  Board.  It 
44  4  is  therefore  further — 

44  4  Refolved,  that  the  Subject- Matter  of  this  Memorial  is  not  proper 
44  4  for  the  determination  of  this  Board,  nor  is  it  in  the  power  of  the  Board 
44  4  to  afford  relief  in  the  way  and  manner  pray'd  for,  but  the  Board  rec- 
44  4  ommend  it  to  the  Juftices  of  the  Inferior  Court  of  Common  Pleas  for 
44  4  the  County  of  Suffolk  to  determine  the  aforefaid  Point  of  Law  as  foon 
44  4  as  may  be,  and  to  the  other  Courts  within  the  Province  to  determine  it 
44  4  at  or  before  their  refpeclive  Terms. 

444  A  true  Copy.     Att.  Jn°.  Cotton,  D  Scc*7.' 

44  Upon  a  Motion  made  and  feconded  —  the  Queftion  was  put. 
44  Vix1.  —  Whether  the  Town  apprehend  the  above  Refolves  of  Council 
44  in  confequence  of  their  Memorial  to  His  Excellency  in  Council  to  be 
44  fttisfa&ory —  Pafled  in  the  Negative  unanimously." 

44  Adjourned  to  Thurfday  next  10  o'clock  a.m. 

44  Thurfday  December  26th,  1765.     Met  according  to  Adjourn*. 

44  The  Town  being  acquainted  by  feveral  Gentlemen  prefent,  that 
44  the  Courts  of  Probate  within  this  Province  would  be  opened  ;  that  the 
44  Sheriff  of  the  County  of  Suffolk  had  ferved,  and  was  ready  to  fcrve  all 
44  WritU  brought  to  him,  and  that  the  Court  of  Common  Pleas  for  (aid 
44  County  next  in  courfc  to  fit,  would  meet  &  proceed  to  Bufinefs ;  and 
44  that  Mr.  Sheriff  Greenleaff,  and  Mr.  William  Mollineux  could  give 
44  the  Town  further  iatisfa&ion  relative  to  thefe  particulars  — 

44  It  was  therefore  Voted,  that  Mr.  Sheriff  and  Mr.  Mollineux  be 
44defiredto  inform  the  Town  refpe&ing  thefe  Matters  —  Mr.  Sheriff 
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"  accordingly  declared  that  he  had  duly  ferved  all  the  Writts  which  had         1 766. 
•'  been  given  him  for  Service  to  this  Day  —  and  Mr.  Mollineux  that    ^m^^s^^^y 
"having  difcourfed  the  Judges  of  the  Inferior  Court,  he  had  no  reafon    Memorial 
"  to  doubt  but  that  the  aforcfaid  Court  would  at  their  next  Term  pro- 
••  ceed  to  Bufinefs  as  ufual. 

"  Upon  a  Motion  made  and  feconded  —  Voted  that  when  this  Meet- 
ing be  adjourned,  it  fliall  be  to  Thurfday  the  i6'h  Day  of  January 
"  next. 

"  Thurfday  the  16th  of  January  1766.  Met  according  to  Adjourn. 
"  ment. 

11  Whereas  the  Inferior  Court  of  Common  Pleas  for  the  County, 
"  together  with  the  Court  of  Probate,  is  now  open,  and  Bufinefs  going 
"  on  as  ufual  —  Voted  unanimoufly  that  the  Representatives  of  the  Town 
**  be  and  hereby  are  Inftrucled  to  ufe  their  utinoft  endeavours  with  the 
4<  General  Aflcmbly  at  the  prefent  Selfion,  that  Meafurcs  may  be  taken 
"  that  Juftice  be  alfo  duly  Adminiftred  in  all  the  Countys  throughout 
"  the  Province,  and  that  enquiry  may  be  made  into  the  Reafons  why 
"  the  Courts  of  Juftice  in  the  Province  has  been  in  any  Meafure 
"  obftrufted. 

"  It  is  further  Voted  unanimoufly  that  the  Reprefentativcs  be  alfo 
u  Inftru&ed  to  ufe  their  Influence  in  the  General  Aflembly  that  proper 
*•  enquiry  may  be  made  into  the  behavior  of  any  Perfon,  or  Perfon3, 
••  who  by  their  mifconduft  have  either  contributed  toward  the  Diflicul- 
"  tys  we  labour  under  refpecling  the  Stamp  A6r.,or  have  bafcly  ncglc&ed 
"  to  ufe  their  upright  and  bed  endeavors  to  relieve  us  from  those  Difli- 
••  cultys. 

•*  Voted  that  the  Thanks  of  the  Town  be,  and  hereby  are  given  to 
"  the  Honourable  James  Otis,  Efq.,  the  Moderator  of  this  Meeting,  for 
"  difpatching  the  Bufinefs  thereof. 

"  Then  the  Meeting  was  diflblved." 

Governor  Bernard  thus  defcribes  thefe  occurrences  in  a  letter  to  the 
Lords  of  Trade,  dated  January  18, 1766,  for  a  copy  of  which  with  others 
we  are  indebted  to  the  kindnefs  of  Hon.  George  Bancroft : 

Gov.  Bernard  to  Lords  of  Trade,  JaiCy  18,  1766. 

"  They  next  began  with  the  Courts  of  Juftice,  &  for  that  pur- 

"  pofe  prefented  a  Memorial  to  the  Governor  and  Council.  This 
"  Memorial  was  con  fide  red  in  a  full  Council  of  15  ;  &  the  prayer  of  it, 
"  that  the  Governor  &  Council  would  give  orders  that  the  Courts 
"  (hould  be  opened,  was  unanimoufly  rejected.  This  rcfolution  of  the 
"  Council  was  reported  at  a  Town  Meeting  the  fame  day  &  unani- 
"  moufly  voted  unfatisfaclory.  Nevcrthelefs  means  were  found  that  the 
"  Courts  of  this  County  fliould  be  opened  1  the  Judges  as  I  fuppofe,  fub- 
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"  milting  to  the  de(potifm  of  the  people.  It  was  then  hoped  that  all 
44  things  would  be  quiet ;  but  no  fuch  thing :  it  was  then  infilled  in  this 
Memorial  *<  Town  they  (hould  not  be  (atisfied  with  their  own  Courts  being  opened, 
"  unlets  all  the  Courts  of  the  Province,  who  tho*  very  much  diflatisfied 
44  with  the  Stamp  A&,  would  not  proceed  in  open  defiance  of  an  AS.  of 
44  the  Parliament,  &  a  great  part  of  the  people  were  quite  fatisfied  with 
44  waiting  until  the  fuccefc  of  the  lad  application  to  Parliament  could  be 
44  known.  But  Bofton  mull  govern  the  whole  Province,  &  the  Delin- 
44  quency  muft  be  rendered  univerfal." 

It  will  be  remembered  that  Chief  Juftice  Hutchinfon  had  been  alio 
Judge  of  Probate  for  the  County  of  Suffolk.  Ante%  p.  98.  Having 
refufed  to  open  the  Court  or  to  allow  any  bufmefe  to  proceed  without 
(lamps,  he  confidcred  himfclf  compelled  cither  to  refign  or  quit  the 
country,  and  chofe  the  former  alternative.     3  Hutch.  Hift.  Mats.  142. 

On  the  1 8th,  the  Houfe  of  Representatives  in  reply  to  the  Governor's 
add  re  is  at  the  clofe  of  the  laft  fcflion,  prefentcd  a  mcflage  to  his  Excel- 
lency which  was  publiflied  in  the  Maflachufetts  Gazette  of  the  23rd,  and 
which  contains  the  following  language  : 

44  The  Courts  of  Juftice  muft  be  open  —  open  immediately ;  and  the 
44  Law,  the  great  Rule  of  Right  in  every  County  in  the  Province  exc- 
44  cuted  —  The  flopping  the  Courfe  of  Juftice  is  a  Grievance  which  this 
44  Houfe  muft  enquire  into  —  Juftice  muft  be  fully  adminiftred  through 
44  the  Province,  by  which  the  (hocking  Effects  which  your  Excellency 
44  apprehended  from  the  People's  non-compliance  with  the  Stamp  A& 
•4  will  be  prevented." 

And  on  the  24th,  the  Houfe,  probably  in  confequence  of  the  votes 
of  the  Town,  patted  the  following  refolve : 

44  Refolved  that  the  (hutting  up  of  the  Courts  of  Juftice  in  general 
44  in  this  Province,  particularly  the  Superiour  Court,  has  a  manifeft 
44  Tendency  to  diftolve  the  Bonds  of  civil  Society,  is  unjuftifiable  upon 
44  the  Principles  of  Law  and  Realbn,  dangerous  to  his  Majefty's  Crown 
44  and  Dignity,  and  a  very  great  Grievance  to  the  Subjecl  that  re- 
"  quires  immediate  Redrefs  ;  and  that  therefore  the  Judges  and  Juftices, 
44  and  all  other  public  k  Officers  in  this  Province  ought  to  proceed  in  the 
•«  Difcharge  of  their  fevcral  Functions  as  ufual." 

This  refolve  was  fent  up  for  concurrence  to  the  Council,  where  the 
proceedings  are  thus  defcribed  by  Governor  Bernard. 

Go*v.  Bernard  so  Lords  0/ Trade,  March  10,  1766. 

"  The  Council  after  a  fliort  Debate  ordered  it  to  lye  on  the  Ta- 

♦4  bje  ;  the  Houfe  fent  up  a  Meflage  to  deli  re  they  would  pais  on  it.    The 
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"  Council  rcfumccl  the  confidcration  of  it,  and  it  having  been  faicl  that         1700. 

"  it  did  not  appear  that  the  Judges  would  not  proceed  in  Bufmcfs  at  the    v^^*s^-^^y 

*•  ufuall  Tiincit  was  ordered  that  the  Judges  be  dcfircd  to  meet  together.    Memorial 

*'  and  after  consideration  to  Signify  to  the  Council  whether  they  intended 

"  to  proceed  in  Bufmcfs  at  the  ufual  Time.     The  Judges  accordingly 

••  met,  and  fignificd  to  the  Council  by  Letter  that  it  was  iinpoffthlc  for 

"  them  to  determine  abfnlutcly  what  they  fhould  do  at  fo  dillant  a  Time 

"  (5  Weeks) ;  but  they  were  of  Opinion  that  if  the  Circumftances  of  the 

"  Province  were  the  fame  at  the  Time  of  opening  the  Court  as  they 

"  were  now,  and  the  Lawyers  mould  urge  their  proceeding,  they  fhould 

"  find  thcmfelves  obliged  to  proceed.      The  Council  voted  this  to  be 

"  fatisfa&ory  and  pafTcd  upon  the  Rcfolve  by  non-concurring  it.      The 

"  Houfc  fent  down  for  the  Judges  Letters,  and  voted  that  the  Informa- 

"  tion  was  unfatisfaclory,  and  fo  the  Matter  ended.  —  In  the  firft  Debate 

"  upon  the  Refolvc,  the  Lieutenant  Governour  bore  a  principal  Part. 

•'  In  the  next  Bofton  Gazette  came  out  a  Letter  figned  Freeborn  Arm- 

"  ftrong,  containing  virulent  Abufe  of  the  Lieutenant  Governour,  mif- 

"  reprefenting  what  he  faid  in  the  Council*  and  arraigning  him  upon  the 

*'  very  Falfities  of  the  Mifreprefcntation.     This  was  a  Breach  of  Privi- 

••  ledge  tending  to  overturn  all  Government  by  deftroying  a  main  Pillar 

"of  it —  Freedom  of  Debate  in  Councils  of  State.     Upon  this  Princi- 

"  pie  the  Council  were  earncftly  urged  by  my  (elf  and  fomc  of  the  mod 

"  reputable  of  their  own  Body,  to  refent  this  in  a  Parliamentary  Way. 

**  But  it  could  not  be  obtained,  —  it  was  faid  that,  if  they  committed  the 

"  Printers,  they  would  be  refcued  by  the  Mob,  —  that  if  the  Author  was 

"  difcovered  in  Form,  as  he  was  known  to  be  a  Member  of  the  Houfe 

'*  (Mr.  Otis)  they  fhould  be  involved  in  a  Quarrel  with  the  Houfe ;  that 

"  this  was  not  a  Time  to  refent  Indignities.     So  they  contented  them- 

"  fclves  with  vindicating  the  Lieutenant  Governour's  Character  by  a 

"  Publication  of  their  own.     Bofton  Gazette,  Jan'y  27  &  Feb.  3." 

This  reply  was  alfo  published  in  the  Maffachufetts  Gazette  of  Janu- 
ary 30th,  as  follows : 

"  Province  of      7 
"  Majfachufetts  Bay.  \ 

IN  COUNCIL  Tuefday  the  a8th  Day 
of  January  1766. 
"  Sixteen  Gentlemen  of  the  Board  being  then  prefent,  who  had  been 
"  likewtfe  prefent  on  Friday  the  24th  Inftant : 

**  A  Paragraph  in  the  Bofton  Gazette  of  the  27^  Inft.  was  read  at 
41  the  Board,  containing  a  Refolve  of  the  Honourable  Houfc  of  Reprc- 
"  fentatives  of  the  i4ll>  Inftant,  refpccling  the  (hutting  up  the  Courts  of 
"  Juftice  in  this  Province  and  affcrting  That  •  The  Rcfolvcs  was  the  fame 
'* '  Day  Cent  up  to  the  Hon.  Board  for  their  Concurrence  when  the 
*'  *  Hon.  Thomas  Hutchinfon,  Eiq ;  Lieutenant  Governor,  and  Chief 
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'  Juftice  of  the  Supcriour  Court,  who,  on  this  Occafion  alfo  (its  as 

'  Prefident  of  the  Council,  a  Place  he  has  ufurped,  after  engrofling  all 
Memorial  «« 4  the  Places  of  Honor  and  Profit  in  the  Province  moved  to  give  it  the 
"  *  go-by,  faying  it  was  Impertinent,  and  beneath  the  Notice  of  the  Hon. 
"'  Board,  or  to  that  EflfecV 

"  Whereupon  a  Debate  was  had  at  the  Board  upon  the  laid  Para- 
44  graph  1  and  the  following  Queftions  were  thereupon  put, 

44  Q.  1.  Whether  any  Gentlemen  prefent  at  the  Board  on  Friday 
44  laft  heard  the  Lieutenant  Governor  expreft  hiinfelf  in  the  Manner 
44  mentioned  in  the  Bofton  Gazette  of  Yefterday,  viz.  That  the  Refolve 
44  of  the  Houfe  was  impeitinent,  and  beneath  the  Notice  of  the  Hon. 
44  Board,  or  Words  to  that  Eflfea  ? 

44  //  faffed  unanimoujiy  in  the  Negative, 

44  a.  Whether  the  Words  the  Lieutenant  Governor  uttered  in  that 
44  Debate  carried  any  Reflection  on  the  Honorable  Houfe  of  Repre- 
44  (entatives  ? 

44  //  faffed  unanimouflj  in  the  Negative. 

44  3.  Whether  his  Honor  the  Lieutenant-Governor  hath  ufurped  the 
•*  Place  of  Prefident  of  the  Board  ? 

44  Refolded,  That  when  his  Honor  firft  took  the  Place  of  Prefident 
44  of  the  Board,  it  was  determined  by  the  Refolution  of  the  Board  at  that 
44  Time,  after  fearching  the  Books  for  Precedents  in  the  like  Cafes : 
44  And  it  was  declared  by  fomc  Gentlemen  who  were  then  prefent,  that 
44  the  Motion  was  made,  and  the  QucAion  determined  by  the  Board,  the 
44  Lieutenant-Governor  himself  being  altogether  filent  on  the  Occafion. 

44  THE  foregoing  is  a  true  Cofy,and  fublijbed  by  Order  of  the  Board. 

"Atteft.  A.  Oliver,  Secr'y." 


March  Term  G  Geo.  3. 


March  Term 

VI.  Geo.  3. 


THE  Chief  Juftice,  who  was  Lieutenant  Gov-  opening  of 
ernour   of   the    Province,  was   not  prefent    THlCoURT- 
through  the  whole  of  this  fhort  Term. 

The  Charge  was  given  the  Grand  Jury  by  Juf- 
tice Lynde,  who  touched  upon  Nothing  but  what 
related  to  Matters  which  were  to  come  before  them, 
as  the  Grand  Inqueft  for  the  County. 

But  what  and  how  the  Bufinefs  of  this  Term  was 
tranfadled;  together  with  the  political  Finefle  of  the 
Game  that  was  played,  muft  be  left  to  be  reported 
by  another  Hand,  at  a  future  Day.  (1) 


(1)  See  John  Adams's  account  of  this  feflion  given  in  his  "  Diary," 
under  the  date  of  March  1 1,  1766,  a  John  Adams's  Works,  189 : 

"  11.  Tucfday.  Went  to  Bofton.  The  Chief  Juftice  not  there;  a 
"  piece  of  political  finefle  to  make  the  people  believe  he  was  under  the 
**  neceflity  of  going  a  journey  this  week,  but  would  be  here  by  the  next 
'♦  was  put  about,  while  care  was  taken  to  fecure  an  agreement  to  an  ad- 
journment for  three  or  four  weeks  ;  fo  that  Ilutchinfon  is  to  trim  and 
"  (hift,  and  luff  up,  and  bear  away,  and  elude  the  blame  of  the  miniftry 
"  and  the  people.     CuOiing  fpoke  out  boldly  and  faid  he  was  ready  to  go 

on; 
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1766. 


the  Court. 


'  on ;  he  had  no  difficulty  about  going  on.     Lynde  (aid,  we  are  here. 
1  Oliver  faid,  here  am  I  in  dure&,  and,  if  I  mud  go  on,  I  muft.     Thus 
Opening  of     «*  popular  compulsion,  fear  of  violence  of  the  Sons  of  Liberty,  &c*,  was 
*  fuggefted  to  be  the  only  motive  with  him  to  go  on.'* 

We  give  alio  Governor  Bernard's  account  of  the  proceedings,  con- 
tained in  a  pofticript  to  his  letter  of  March  10th,  from  which  an 
extract  was  printed  on  p.  six. 

Cw.  Bernard  /•  Lsrds  of  Trade \  March  10,  1766. 

"  P.  S.  Mar.  is.  I  have  an  opportunity  to  add  an  account  of  what 
"  has  been  done  at  the  opening  of  the  Superior  Court,  at  the  ufual  time, 
44  which  was  yellerday.  It  is  ufual  for  the  Lawyers  in  a  body  to  wait  on 
44  the  Judges  on  the  firft  day  of  the  Term  before  they  go  into  the  Court. 
44  At  this  meeting,  the  Chief  Jufticc  not  attending,  one  of  the  Judges, 
44  Mr.  Peter  Oliver,  faid  that  he  attended  the  Court  according  to  his 
44  duty ;  that  he  underftood  that  it  would  be  expected,  that  he  &  his 
44  Brethren  (hould  proceed  in  bufineis  in  defiance  of  the  late  A&  of  Par- 
44  liament ;  that  fuch  proceeding  was  contrary  to  his  judgment  &  opin- 
44  ion  ;  &  that  if  he  fubmitted  to  it,  it  would  be  only  for  (elf  preservation, 
44  as  he  knew  he  was  in  the  hands  of  the  populace,  8c  therefore  he  pre- 
44  vioufly  protefted  that  all  fuch  acts  of  his,  if  they  mould  happen,  would 
44  be  a&s  done  under  durefs.  To  which  the  other  Judges  aflenting,  it 
44  was  propofed  to  each  of  the  Lawyers  fingly,  whether  he  defired  that 
44  the  bufineft  (hould  proceed,  contrary  to  the  Ad  of  Parliament :  when 
44  every  one  of  them  anfwered  in  the  Negative  ;  even  Mr.  Otis  himfelf 
44  who  has  for  4  months  part  been  labouring  indefatigably  to  bring  about 
44  this  particular  mi  (chief.  But  they  laid  it  would  be  proper  to  try  a 
44  caufe  or  two  to  quiet  the  people  ;  accordingly  one  caufe,  which  had 
44  been  at  iflue  before  the  Stamp  Act  took  place,  was  tryed  and  all  other 
44  civil  bufineis  was  poftponed  to  the  middle  of  April,  by  which  time 
44  they  expect  to  know  the  determination  of  the  parliament.  So  evident 
44  is  it  that  this  fcheme,  for  obliging  the  Judges  of  the  Superior  Court  to 
44  proceed  in  defiance  of  the  Stamp  Acl,  which  has  agitated  the  Gover- 
44  nor  &  the  General  Court  at  different  times  for  5  months  palt,  was  not 
44  calculated  for  the  eafe  or  convenience  of  the  people  who  wanted  no 
44  fuch  expedient,  but  was  com  rived  to  oblige  the  Government  to  join  in 
44  an  infult  upon  the  Parliament,  or  elie  to  remain  expoled  to  the  refent- 
44  ment  of  the  people  for  not  fo  doing. 

F.  B. 

44  (Indorfed) 


Reed.  May  '94h|  I766. 
■  Read  May  29th  ) 


44  Read  May  29th 

The 
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The  adjournment  was  to  the  29th  of  April,  on  which  day  the  Court        1766. 
again  met  and  again  adjourned  without  proceeding  to  bufinefs.    Adams's   v^^v-^*/ 
defcription  of  this  meeting  is  as  follows :  Opening  of 


the  Court. 


"  29.  Tuefday.  At  Bofton.  To  this  day  the  Superior  Court  was 
"adjourned.  Hutchinfon,  Lynde  and  Ctifhtng  were  prefent.  Two  of 
"  the  bar  agreed  to  continue  an  acYion.  Hutchinfon  leans  over,  and  or- 
'•  ders  Winthrop  to  minute  an  agreement  to  continue.  We  will  confider 
"of  it,  fays  he.  Another  of  the  bar  moved  for  a  continuance,  and  no 
"oppofition.  Hutchinfon  orders  the  clerk  to  enter  it,  motion  for  a  con- 
"  tinuancc,  &c.  Then  the  Court  went  to  playing  off  a  farce,  and  try- 
"  ing  to  get  a  caufc  for  the  jury,  but  none  was  then  ready.  Then 
"  Hutchinfon  propofed,  —  *  What  if  we  mould  adjourn  to  the  firft  Tuef- 
44  day  in  June  ? '  ....  Thus  the  Chief  Juftice  is  now  muttering  up 
"  fortitude  enough  to  make  public,  to  manifeft  his  defire  to  comply  with 
"  the  Stamp  Acl  and  to  affift  in  carrying  it  into  execution,  in  order  to 
"  lay  claim  to  the  protection  of  the  Houfe  of  Commons,  and  to  claim  a 

"  compenfation  for  his  damages I  faid  not  one  word  for  or  againft 

"  the  adjournment  1  I  faw  the  Court  were  determined  before  I  came  in, 
"  and  they  had  no  right  to  cxpeft  that  I  would  fall  in  with  that  dctermi- 
"  nation  ?  and  1  had  no  difpofttion  to  foment  an  oppofition  to  it,  becaufe 
"  an  oppofition  made  with  any  warmth  might  have  ended  in  the  demoli- 
"  tion  of  the  earthly  houfe  of  his  Honor's  tabernacle."  2  John  Adams's 
Works,  193,  4. 

On  the  fixteenth  of  May,  a  copy  of  the  repeal  of  the  Stamp  Aft  ar- 
rived in  Bofton. 


28 


1766. 


Auguft  Term 

VI.  Geo.  3. 


Charge  to  the  Grand  Jury  by  the  Chief 
Juftice. 


Chargfto  y^ENTLEMEN  of  the  Grand  Jury:  When 
jURy.  RAN  VJT  we  opened  the  Court  in  this  Place,  this  Time 
Twelvemonth,  the  Diforders  through  die  Conti- 
nent, in  general,  were  very  great.  Here,  it  was  fo 
great,  that  a  Stop  was  put  to  the  Courts  of  Juftice, 
and  this  Court  was  adjourned  to  a  diftant  Day, 
becaufe  it  was  notfaje*  to  proceed.  But,  through 
the  Favour  of  Divine  Providence,  we  are  now  in  a 
better  State,  and  it  may  perhaps  be  prudent  to  fay 

Nothing 

*  $>u.  de  boc%  6c  vid.  the  Votes  of  the  Town  of  Bofton,  on  the  Day, 
to  which  the  Chief  Juftice  referred.  (1) 


(1)  The  following  is  a  copy  of  the  votes  referred  to,  from  the  town 
records  for  1765,  fol.  647  : 

"At  a  legal  Meeting  of  the   Freeholders  and  other  Inhabitants  of 
"  the  Town  of  Bofton  at  Faneuil  Hall,  Auguft  27th,  Anno  Domini 

"  1765.— 

"  The  Hon'**1*  James  Otis  Efq.  was  chofen  Moderator. 
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Nothing  of  what  is  paft.     Diforders,  arifing  from      1766. 
wliat  was  cfteemcd  a  Violation  of  our  Right,  had  chargbto' 
better  be  gone  over  in  Silence ;  forlit  is  difficult  to  jHB  Gra*d 
draw  the  Line,  where  Duty  ccafes,  and  Oppofition 
may  beginTj  Yet,  for  Perfons  under   Pretence  of 
Rectifying    publick   Wrongs,   to    invade    private 
Rights  is  highly  criminal. 

This  Town  is  the  firft  in  the  Province,  and  in- 
deed generally  takes  the  Lead  through  the  Conti- 
nent: I  fhould  therefore  be  culpable,  did  I  not  fay 
Something  refpefting  our  future  Conduct.  Our 
Grievances  being  removed,  it  will  be  beft  for  us  to 
return  to  our  ufual  Order.  A  Time,  perhaps,  will 
never  arrive  in  die  Life  of  the  longed  Liver  of  us, 

nor 


*•  The  Town  having  an  utter  deteftation  of  the  extraordinary  &  vio- 
**  lent  proceedings  of  a  number  of  Perfons  unknown  again  ft  foine  of  the 
"  Inhabitants  of  the  fame  the  lafr  Night —  Vote  unanimoufly  that  the 
'•  Selectmen  and  Magi  ft  rates  of  the  Town  be  defired  to  ufc  their  utmoft 
"  endeavors  agreeable  to  Law  to  fupprefs  the  like  diforders  for  the  future, 
•■  and  that  the  Freeholders  and  other  Inhabitants  will  do  everything  in 
••  their  power  to  aflift  them  therein. 

"  VOTED,  That  the  Inhabitants  of  this  Town  will  be  ready  on  all 
"  occafions  to  aflift  the  Selectmen  and  Magi  ft  rates  in  the  fuppreffion  of 
"  all  Diforders  of  a  like  nature  that  may  happen,  when  called  upon  for 
•'  that  purpofe. 

"  VOTED,  That  the  Thanks  of  the  Town  be,  and  hereby  are  given 
"  to  the  Hon,,,ft  James  Otis  Efq.  the  Moderator  of  this  Meeting,  fordif- 
*•  patching  the  Hiifinefs  thereof. 

"  Then  the  Meeting  was  diflblvcd." 

The  only  mention  of  any  further  difturbance  is  by  Hutchinfon  him- 
felf,  who  fays  that  on  the  next  evening  an  attempt  was  made  "  to  collect 
"the  people  together  in  order  to  further  rapine  ;  but  a  military  watch  hav- 
•'  ing  been  ordered,  and  the  Governor's  Company  of  Cadets  appearing  in 
"  arms,  and  mewing  great  fpirit,  the  mob  was  difperfed."  3  Hutch.  Hift. 
Mafs.  127. 
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1 766.  nor  of  our  Children's  Children,  when  fuch  an  At- 
Charge  to  tempt  will  again  be  made :  And  if  not,  why  fhould 
the  Grand    we  ftjn  continue  thofe  Broils  and  Animofities,  which 

JURY. 

difturb  our  internal  Peace  and  Tranquillity.  Is  it 
not  better  to  go  on,  as  formerly,  with  the  Exercife 
of  Government,  than  unneceflarily  to  provoke  the 
Parliament  of  Great  Britain  to  A&s,  which  other- 
wife  might  never  be  thought  on? 

As  the  Behaviour  of  this  Town  has  great  Influ- 
ence through  the  whole  Province,  and,  as  I  obferved 
before,  has  its  Weight  through  the  whole  Conti- 
nent, this  is  die  Reafon,  Gentlemen,  why  I  mention 
Things  of  fo  general  a  Nature,  and  which  do  not 
fo  immediately  relate  to  you  ;  but  you,  Gentlemen, 
being  returned  from  the  Body  of  the  County,  may, 
in  Helped  to  the  Rcfloration  of  Harmony  and 
Order  among  us,  be  extenfively  ufefull. 

£-  I  do  not  know  how  it  happens,  but  Diforders  are 
feldom  confined  to  one  Point,?  People  who  begin 
with  one  View,  feldom  end  there.   ) 

Every  one  muft  have  obferved,  the  Court  I  am 
fure  have,  through  the  Province,  a  general  Difpofi- 
tion  to  Diforder,  Confufion  and  Riot,  Breaches  of  the 
Peace,  and  what  is  commonly  called  Mobs.  Laws 
have  been  thought  rigorous,  hardly  to  be  borne, 
which  heretofore  were  never  thought  fevere.  The 
Minds  of  the  People  are  disturbed,  their  Sentiments 
divided,  but  it  is  abfolutely  neceflary  for  us  to 
unite ;  and  as  our  lntereft  is  the  fame,  fo  our  Wills 
fhould  be  in  Concert  with  Great  Britain. 


:  Grand 
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It  is  an  old  Maxim  of  the  Law,  Gentlemen,  that      1766. 
the  Laws  may  fometimes  fleep,  but  they  never  die.  chargTto^ 
It  lays  a  great  Deal  with  you,  Gentlemen,  to  revive  "J"111  Gi 
thofe,  which  are  abfolutely  neceflary  for  the  Safety 
of  the  Community  and  good  Order   of  Govern- 
ment ;  and  I  hope  that  you  will  fet  an  Example  to 
the  Reft  of  the  Province. 

The  Bufinefs  that  immediately  concerns  you, 
Gentlemen,  relpedls  the  Crown  Law ;  And  you  are 
fenfible,  Gentlemen,  that  there  is  a  (landing  Grand 
Jury,  which  meet  four  Times  a  Year,  and  prefent 
all  lefler  Offences  cognizable  at  the  Seflions.  Cap- 
ital Offences,  being  extremely  dangerous  to  Society, 
will  demand  your  higheft  Attention.  High  Trea- 
fon  is  another  Crime  which  maybe  committed  here, 
but  in  few  Inftances.  I  will  mention  fome  which 
I  recoiled:.  {^Levying  War  againft  the  King  is 
High  Treafon;  as  where  People  fet  about  redrefling 
public  Wrongs;  this,  Gentlemen,  the  Law  calls 
levying  War  againft  the  King;  becaufe  it  is  going 
in  direft  Opposition  to  the  King's  Authority,  who 
is  the  Redreffer  of  all  Wrongs.} 

Counterfeiting  the  King's  Coin  is  High  Treafon 
at  Home,  but  we  have  not  fettled  that  Point  here. 
We  have  a  particular  Province-Law,  which  makes 
it  a  lefler  Offence ;  how  far  this  will  operate  upon 
die  Law  of  England,  we  have  never  determined ; 
tho*  diere  is  no  Negative  Claufe  in  our  A<5h  (2) 

Another 


(a)  Anc.  Chart.  745. 
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Another  Inftance  of  High  Treafon  here,  may  be 
committed  by  counterfeiting  the  King's  Seal ;  but 
this  has  never  yet  happened.  Thefe  are  all  the 
Inftances  of  High  Treafon  here,  which  now  occur 
to  me. 

Homicide,  Gentlemen,  is  another  Offence  which 
you  are  to  take  Notice  of,  and  this,  Gentlemen, 
may  be  done,  either  by  fhooting,  ftriking,  poifoning, 
or  any  other  Way,  however  fecret,  by  which  the 
Life  of  a  Man  is  deftroyed.  Homicide  is  either 
voluntary  or  cafual :  The  former  is  Murder,  the 
latter  may  be  Manflaughter,  Chancemedley,  or 
otherwife,  as  the  particular  Cafe  may  happen. 

Burglary  is  another  Offence  which  will  come 
under  your  Examination,  and  is,  in  the  Law,  defined, 
breaking  open  in  the  Night-time,  and  entering  into 
any  Dwelling-houfe  with  a  felonious  Intention, 
whether  fuch  Intention  be  executed  or  not  There 
has  been  a  Difficulty  in  the  Minds  of  Some,  as  to 
the  felonious  Intention;  As  where  a  Man  enters 
without  a  felonious  Intention,  and  afterwards  com- 
mits a  Felony,  whether  fuch  an  Offence  come  under 
the  Denomination  of  Burglary.  Now  I  would 
obferve,  that  the  only  Rule  of  Law  is,  to  judge  of 
the  Intention  by  the  A&;  and,  this  Rule  adhered  to, 
there  can  be  no  Difficulty. 

Blafphemy,  Gentlemen,  is  another  Offence,  and 
in  the  Law  is  a  very  high  Crime,  being  of  the  mod 
dangerous  Nature ;  for  it  tends  to  the  Diffolution  of 
all  the  Ties  of  Government,  and  faps  the  very  Foun- 
dation of  Society. 
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I  am  defired  to  mention  another  Offence,  which       1766. 

does    not    immediately    relate    to   your   Conducft.  chargTto' 

There  has  been  of  late,  a  great  Number  of  Thefts  THE  Grand 

Jury* 
and    Robberies   committed   in    the   Day-time    in 

many  of  the  neighbouring  Towns;  particularly,  I 
am  informed,  in  Itoxbury,  Dorchefter,  Brookline 
and  Milton  :  And  an  Offence  which  is  of  very  dan- 
gerous Tendency,  has  been  frequent,  that  in  Law  is 
called  Theft-bote ;  where  the  Pcrfon  robbed  has 
taken  back  the  Goods  ftolen,  and  received  a  Satit 
faction  in  Order  to  a  Concealment  Indeed  I 
fhould  give  you  this  particularly  in  Charge,  had  I 
not  great  Reafon  to  think  the  Inftance  I  have  a  more 
immediate  Reference  to,  was  committed  through 
pure  Simplicity  and  Ignorance;  but  I  hope  this 
publick  mentioning  of  it,  will  have  the  fame  Effedt, 
and  prevent  the  like  Evil  for  the  Future. 

In  a  word,  all  high  Crimes  and  Offences,  all  high- 
handed Riots,  which  any  of  you  know,  you  are 
obliged  by  your  Oaths  to  communicate  to  your 
Brethren,  that  they  may  judge  of,  and  prefent 
them. 

You  muft  aft,  through  the  whole,  with  Impar- 
tiality, without  Prejudice  in  Favour  of,  or  againft 
any  One.  You  are  bound  by  your  Oaths  to  Secre- 
fy,  which  Jurors  do  not  always  obferve,  not  con- 
fidering  their  Oath,  and  the  Hurt  they  do  the 
Community;  and  efpecially  to  Individuals,  who, 
by  their  revealing  Matters,  which  came  before  them, 
are  rendered  obnoxious  to  thofe  whofe  part:  Offences 
have  made  them  Criminals. 

Gentlemen : 


Charge  to 
the  Grand 
Jury. 
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Gentlemen :  You,  and  we  are  all  of  us  ac- 
countable to  the  Supreme  Governour  of  the 
Univerfe,  for  our  Conduft  in  our  feveral  Depart- 
ments. 


Pynchon 

Brewster. 

Rec.  1766. 
Fol.  83. 

Indebitatus 
AJfumpfit  lies 
for  Phyfi- 
cians' At- 
tendance, 
Travel  and 
Drugs. 

In  Indebita- 
tus AJfumpfit 
the  Plaintiff 
may  recover 
a  lets  Sum 
than  that  laid 
in  the  Decla- 
ration. 


Pynchon,  Executor,  verf.  Brewfter. 

INDEBITATUS  Jfumpftt  upon   a  long  Doc- 
tor's  Bill  for  Medicines,  Travel  into  die  Coun- 
try and  Attendance. 

In  this  Cafe  it  was  ftrongly  urged  by  Mr.  Alams 
for  the  Defendant,  that  this  Aftion  lay  not,  but  that 
a  Quantum  Meruit  fhould  have  been  brought ;  and 
he  relyed  much  on  the  Cafe  of  Richards  8f  Tyler, 
tried  laft  Auguft  Term,  q.  v.  p.   195. 

But  the  Chief  Juftice  faid,  that  Boarding  and 
Schooling  were  uncertain  as  to  Price,  and  a  Quan- 
tum Meruit  muft  be  brought;  but  that  Travel  for 
Phyficians,  their  Drugs  and  Attendance,  had  as  fixed 
a  Price  as  Goods  fold  by  a  Shopkeeper,  and  that  it 
would  be  a  great  Hard/hip  upon  Phyficians  to 
oblige  them  to  lay  a  Quantum  Meruit.  And  (he 
Chief  Juftice,  who  alone  fummed  up  this  Cafe  to  the 
Jury,  faid  that  the  Cuftom  here  had  always  been  in 
fuch  Cafes  to  lay  an  Indebitatus  JJumpfttf  though 

in 

Qu.  and  vid.  a  Vol.  p.  113,  Dr.  Uolden  vs.  Day.  S*u.  Where  is 
the  true  Boundary  Line  between  an  Indebitatus  AJfumpfit,  and  a  Quan- 
tum Meruit,  on  this  Side  the  Water  ? 


V. 

B&BW8TB&. 
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in  England  it  would  not  do;   and  that  the  Jury 

might,  upon  an  Indebitatus  JJfumpfiU  if  they  thought  it  ^Pynchoii 

reasonable*  lejfen  the  Charges  in  the  Account.     This 

was  folemnly  affirmed  by  all  the  five  Judges,  in  the 

Courfe  of  this  Debate,  to  be  Law  here ;  though  it 

was  not,  in  Great  Britain.* 

The  Jury  did,  according  4s  the  Law  was  laid 
down  to  them,  and  ftruck  off  about  £j  from  the 
Account,  lowering  the  Charges,  probably,  to  what 
they  thought  "  reafonable." 

*  The  Rcfolution  in  this  Cafe  was  denied  to  be  Law  by  the  whole 
Court,  Cb.  Juft.  abfenUy  in  the  Cafe  of  Leteftu  $  Glover \  Auguft  Term, 
1770. (1) 


(1)  We  find  a  report  of  the  cafe  of  Glover  v.  Le  Tefiue  among  John 
Adams's  papers,  as  follows  t 

*•  Glover  vs.  Le  Teftue*  Aug.  1770.  Glovbr 

"Indebitatus  Affumpfit  for  Vifits  and  Medicines.      The  Quedion  **• 

••  whether  Indebitatus  will  lie,  or  Quantum  meruit  ?  —  Ans.    Indebitatus       *     E8TU1' 
"will  not,  becaufe  no  Contract  for  a  certain  Price  for  the  Vifits  or     Rec.  177 1. 
"  Druggs.    a  In/tructor  Cler.  i6a,  'if  one  fue  upon  a  Promife  to  (atisfye         F°*'  "• 
"  him  for  Work  done,  he  mud  fliew  in  his  Declaration  how  much  he  de- 
4  ferved  for  his  Work.*     So  if  one  fue  for  a  Thing  fold,  where  no  Price 
"  was  agreed  upon,  he  mud  aver,  and  (hew  it  to  be  worth  fo  much. 

"  2  In/tructor  Cler.  151.  Aflumpfit  for  Wines  fold  and  delivered  — 
"  Note  in  the  Margin.  '  On  this  Count  (Ind.  Afs.%)  the  Plaintiff  mud 
"prove  the  exprefi  Price  agreed  on.*  —  Page  15a.  Note  in  the  Margin. 
"  *  But  on  this  Count  {Quant.  Mer.)  the  Delivery  only  is  fufficient.' 

"  1  Salk  23,  Hard's  Cafe.  Indebitatus  Affumffit  will  lie  in  no  Cafe, 
'•  but  where  Debt  lies,  &c.  But  fee  i  Burrows,  374,  Harris  vs.  Hunt- 
"  bacb.  a  Burrows,  1006,  Mofes  vs.  Mac  far  Ian  ^  page  1008  —  Ld.  Manf- 
"  field.  «  The  fird  Objection  is,  yt  an  A£lion  of  Debt  would  not  lie  here  1 
"  and  no  aflumpfit  will  lie  where  an  A£lion  of  Debt  may  not  be  brought. 
"  Some  fayings  at  Nifi  Prius  reported  by  Note- Takers,  who  did  not  un- 
"  derdand  the  Force  of  what  was  faid,  are  quoted  in  Support  of  that 
"  Proposition.  But  there  is  no  Foundation  for  it,1  &c,  An  A&ion  of 
"  Aflumpfit  will  lie  in  many  Cafes  where  Debt  lies,  and  in  many  where 
"  it  does  not  lie.'     Slade's  Cafe,  4  Co.  9a. 

29  "  1  Fitzherb. 
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44  1  Fitzherb.  1 19.  •  A  Writ  of  Debt  properly  lieth  where  a  Man 
"  oweth  another  a  certain  Sum  of  Money  by  Obligation  or  by  Bargain  for 
44  a  Thing  fold,  or  by  Contract,  or  upon  a  Loan  made  by  y*  Creditor  to 
44  y*  Debtor,'  &c. 

44 1  Mod.  Ent.  299.  There  are  two  Sorts  of  Promifes,  exprefs  or 
44  implied, —  an  exprefi  Promife  is  where  a  Pcrfon  promifes,  y*  he  will 
44  pay  a  Sum  of  Money,  &c. 

44  At  the  Bottom,  5,  — 4  An  implied  Promife  is  fuch  as  is  raifed  by  Im- 
44  plication  of  Law  upon  the  Nature  of  the  Cafe,  as  where  a  Man  fells,  and 
44  delivers  Goods  to  another,  tho'  he  cannot  prove  an  exprefs  Promife  to 
44  pay  for  them ;  and  where  the  Price  is  not  of  afcertained  Value  between 
44  the  Parties,  y*  Law  implies  that  the  Defendant  promifed  to  pay  for 
44  fuch  Goods,  fo  much  as  they  were  worth ;  So  if  a  Man  fets  another  to 
44  Work,  and  no  Price  is  agreed,  nor  any  exprefi  Promife  to  pay,  the  , 
44  Law  implies  that  the  Perfon  who  fet  the  Man  to  work  contracted  with 
44  him  and  promifed  to  pay  him  fo  much  as  he  deferved.' 

44  the  Court  unanimoujly  adjudged,  that  Indebitatus  Ajfumffit  would 
44  not  lie  upon  the  Account  in  this  Cafe,  neither  for  Vifits,  Bleeding  nor 
44  Medicines,  but  allowed  Plaintiff  to  file  a  new  Declaration  on  Quantum 
44  Meruit  on  Payment  of  Cofts. 

44  A  Tender  may  be  pleaded  to  a  Quantum  Meruit.  5  Bac.  Abr.  17. 
44 1  Str.  576,  John/on  vs.  Lancajter." 

A  declaration  on  an  implied  promife  4<  is  did  to  be  in  general  ajfumf- 
Jit :  which  is  either  indebitatus  ajfumffit,  wherein  the  plaintiff  generally 
ftates  that  the  defendant  being  indebted  in  a  certain  fpecific  Aim  promifed 
to  pay  that  fum,  or  upon  a  quantum  meruit  or  quantum  valebant.'* 
Lawes  on  Pleading  in  A  flump  fit,  2.  And  it  was  formerly  held  that 
under  the  former  count,  only  the  exa£l  fum  laid  could  be  recovered,  be- 
caufe  otherwife  44  the  fame  aflumpfit  was  not  found  that  the  plaintiff  did 
declare  upon."  Bagnal  v.  Sacbrverell,  Cro.  Eliz.  292.  But  in  Tbomf- 
Jon  v.  Spencer,  8  Geo.  3,  it  was  held  that  the  plaintiff  might  in  fuch  cafe 
recover  what  was  juftly  due.  Id.  (5th  ed.)  in  not  is.  It  would  appear 
therefore  that  the  decifion  in  Pyncbon  v.  Brewjter  was  in  accordance 
with  the  law  of  England,  when  overruled,  in  1770,  though  not  when 
made  in  1765. 
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1766. 
Box  &  al  verf.  Welch  &  al.  v"**b£w 

INDEBITATUS    ASSUMPSIT  on   Account      Wm*h- 
annexed.    The  Plaintiff's  Book  and  Oath  were    **;• I767* 

rOU  190. 

offered  as  Evidence  to  the  Jury,  to  which  an  Ob-  

jeftion  was  made  by  Mr.  Auchmuty  —  the  Charge  P£^ina 
(landing  "Dr.  J.  W.  &  J.  W.  Jr.,"  and  not  "J.  Book  of  Ac 

•vvr     o     r*    ••  count,  chanr- 

W.    &    CO."  ingtwo 

Defendants 
jointly,  but 

Mr.  Juchmuty.     We  never  yet  have   extended  notasCopart- 
the  Rule  of  the  Plaintiffs  Oath  to  his  Book  Co  far  Xiffibie, 
as  this   Cafe  would  carry  it      The  Oath  of  the  gg^™* 
Party  is  allowed  in  any  Cafe  only  from  Neceflity.  without  j>re- 
You  muft  bring  Proof  of  the  joint  Contract  and  ^°"sc  J  {j,c 
Sale  to  both  the  Defendants,  and  then  your  Oath  J°",n*  c««- 
and  Book  will  be  good  Evidence  of  this  Charge.  hfin\  c.  y.f 
We  admit  the  Plaintiff  to  his  Oath,  when  the  Ac-  *&****** 
tion  is  brought  againft  one,  becaufe  he  may  come 
in  and   defend   himfelf.     He  can  never  prove   a 
Negative,  viz1,  that  he  did  not  contraA.     In  the 
Cafe  of  known  Partnerfhips,  poflibly,  we  may  have 
gone  fo  far  as  to  admit  the  Plaintiff  to  his  Oath, 
becaufe  here  each  ufually  contrails  for  the  other, 
and  the  Contract  of  one  for  both  fhall  bind  both ; 
but  at  this  Rate  it  will  be  in  the  Power  of  any  one 
to  bind  who  he  pleafes. 

Mr.  Otis.  'Tis  agreed,  if  the  Charge  was  againft  . 
one,  the  Plaintiff  might  be  admitted  to  his  Oath ; 
Why  not,  when  it  is  againft  two  ?  Either  of  them 
may  defend  himfelf  as  well  now,  as  when  charged 
fingle.  Any  Evidence  that  would  difcharge  in  one 
Cafe,  will  in  the  other ;  and  it  has  ever  been  the 

Cuftom, 
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Cuftom,  as  I  conceive,  in  fuch  Cafes  to  admit  the 
Plaintiff  to  his  Oath. 

Cb.  Juftice.  Suppofe,  Mr.  Otis,  that  you  and  I 
were  charged  together,  —  muft  not  fome  Evidence 
be  given  of  the  Contrad  with  both,  before  the 
Plaintiff  can  be  admitted  to  his  Oath  ? 

Mr.  Jucbmuty.  And  if  your  Honour  and  Mr. 
Otis  can  be  bound  in  this  Manner,  why  not  me  and 
twenty  more  ?  If  this  Rule  is  eftablifhed,  fome  of 
your  fharp  Folks,  who  ftick  at  Nothing,  will  never 
lofe  their  Debts,  —  'tis  only  clapping  in  one  or  two 
fubftantial  Men,  and  your  Debt's  fecure.  Befides,  if 
you  admit  his  Oath,  we  can  never  prove  a  Neg- 
ative. 

Mr.  Otis.  Prove  a  Negative !  He  may  prove 
Anything  in  Difcharge,  now,  as  well  as  when  one  is 
charged,  and  he  pleads,  he  never  promifed.  As  to 
the  charging  one,  two  or  three, — you  may  charge 
three  Million,  and  the  Plaintiff's  Oath  and  Book 
/hall  go  in,  as  Evidence  to  the  Jury,  who  will  judge 
of  that  and  all  Circumftances.  The  mod  we  have 
contended  for  in  thefe  Cafes,  has  been,  when  the 
Charge  was  againft  A  B.  &  Co.,  we,  I  believe,  may 
have  gone  fo  far  as  to  make  the  Plaintiff  fhow  the 
Company,  before  we  admitted  his  Oath.*  But  this 
is  not  our  Cafe;  we  don't  pretend  a  Company. 
The  Charge  in  our  Books  ftands  againft  J.  W.  & 
J.  W.,  Jr.  We  fay  they  jointly  bought  thefe 
Goods,  and  that  we  delivered  the  Goods  upon  their 
joint  Credit ;  and  we  offer  our  Oath  and  Book  to 

fupport 

•  Sfustre. 
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fupport  our  Charge,  the  only  Evidence  that  ever      1766. 
has  been,  or  can  be  expeAed. 

Four  Judges  againft  the  Chief  Jufticc,  that  the 
Plaintiffs  Oath  and  Book  fhould  go  as  Evidence  to 
the  Jury,  who  would  judge  of  all  the  Evidence  with 
all  the  Circumftances. 


The  Plaintiff  was /worn  accordingly. 


Apthorp  &  al  verf.  Eyres. 

WHEELWRIGHT,  one  of  the  Plaintiffs  in 
this  A&ion,  having  died  fince  the  Com- 
mencement of  it,  a  Motion  was  made,  that  a 
Minute  fhould  be  made  of  Wheelwright's  Death, 
becaufe,  fhould  fuch  a  Minute  be  omitted,  it  would 
be  Error.  (1) 

Mr.  Fitch.  I  have  a  Depofition  in  my  Hand, 
taken  in  perpetuam  Rei  Memoriam,  which  I  offer 
to  the  Court  as  Evidence  of  Mr.  Wheelwright's 
Death.  This  is  Evidence  to  fatisfy  the  Court,  and 
not  a  Jury.  If  your  Honours  are  fatisfyed  of  the 
Facft,  whether  by  Attendance  on  his  Funeral,  or  fee- 
ing his  Corpfe,  or  otherwife,  you  will  order  the 
Minute  to  be  made  by  your  Clerk. 

Mr.  Gridley.  When  we  produce  Depofitions  as 
Evidence  to  a  Jury,  we  muft  proceed  in  a  certain 

Manner 


Apthorp 

v. 

Etrm. 

Rec.  1766. 
Fol.  ioo. 

A  Depofi- 
tion in  fer- 
fetuam  Rei 
Memoriant  is 
admiflible  to 
fatisfy  the 
Court  of  the 
Death  of  a 
Party  td  a 
Suit,  on  a 
Motion  to 
minute  the 
fame  on 
Record, 
though  the 
Witnefi  is 
alive  and 
might  eafily 
be  produced. 

Oliver  % 

RuMuyy 

difs. 


(1)  Tidd  Prac.  1056,  1107. 
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Manner  in  the  Caption,  according  to  the  Province 
Law.  All  the  great  Courts  at  Home  conftantly 
produce  Affidavits  to  fuch  Points.  Lilly,  44. 
Your  Honours  are  as  well  fatisfy'd  as  if  the  Depo- 
fition  was  taken  according  to  the  ftri&eft  Rules  of 
the  Province  Law. 

Mr.  Juchmuty.  Affidavits  are  received  at  Home 
when  properly  taken,  but  the  Courts  never  receive 
them,  when  improperly  taken.  Will  your  Hon- 
ours receive  a  Depofition  in  perpetuam,  &c,  which 
were  never  receive^  at  Home,  or  anywhere  elfe, 
while  the  Perfon  was  living,  and  might  be  pro- 
duced to  give  his  Teftimony  viva  Foce.  What  if 
your  Honours  were  fatisfy'd  of  the  Fad?  —  will 
your  Honours  make  Minutes  in  your  Records  from 
your  own  Knowledge  %  Your  Honours  would 
then  be  Witnefles,  and  not  Judges. 

Juft.  Oliver.  They  might  have  produced  the 
Witnefs ;  I  am  therefore  for  not  making  the  Min- 
ute, as  there  is  no  Evidence  to  the  Court. 

Juft.  Rujfell.  If  they  could  not  eafily  have  pro- 
duced the  Witnefs,  I  fhould  have  been  for  receiving 
this  Evidence,  but  as  they  can  eafily  produce  him,  I 
think  they  ought 

Juft.  Cufhing.  I  think  this  is  good  Evidence  to 
fatisfy  a  Court,  and  better  than  ever  I  knew  in  a 
like  Cafe. 

Juft.  Lynde.  I  am  for  admitting  this  Evidence, 
for  I  am  fatisfy'd  of  the  Faft. 
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Ch.  Juftice.  Certainly  Courts  are  not  tied  up  to 
fuch  ftrift  Rule  in  Admiflion  of  Evidence,  as  when 
it  is  to  go  to  Juries.  I  am  very  full,  that  the  Court 
have  fufficient  Evidence  from  this  Depofition  to  fat- 
isfy  them  of  Mr.  Wheelwright's  Death,  and  am  for 
the  Minute's  being  made. 

Which  was  done  accordingly**  (2) 

•  Vid.  L'd  Raymd  174,  Faux  vs.  Barnes. 


(a)  But  see  Cqffin  v.  Abbot y  7  Mafs.  225,  where  it  was  held,  that  on 
the  hearing  of  a  petition  for  review,  depofitions  are  inadmiflible,  unlets 
taken  with  the  fame  forms  as  if  to  be  ufed  in  the  trial  of  a  caufe. 


J  767. 
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Charge  to  the  Grand  Jury  by  the  Chief 
Juftice. 


Charge  to  T^EFORE  I  fey  Anything  to  the  Grand  Jury,  it 
Jury.  **"*  J3  is  highly  proper  that  I  fhould  take  Notice  of 
the  Death  of  One  of  the  Judges  of  this  Court.  I 
have  no  Talent  for  it,  and  am  an  Enemy  to  traduc- 
ing and  vilifying  the  Characters  of  Men,  when  alive, 
and  flattering  them  when  dead.  Yet  Juftice  to 
Judge  Ruflell  obliges  me  to  (ay  Something  of  his 
Death.  Every  one  who  knew  him  in  private  Life, 
muft  acknowledge  him  a  moft  amiable  Man.  I 
fcarce  ever  knew  his  Equal.  He  might  be  truly 
characterized  as  a  Lover  of  Mankind,  and  no  higher 
Character  can,  I  think,  be  given  of  any  One. 
Nothing  more  need  be  faid  to  recommend  him, 
efpecially  at  this  Time. 

The  feveral  Pofts  of  Honour  which  he  bore,  he 

fuftained 
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fuftained  with  Dignity.  As  a  Legiflator,  I  had  an  *7^7* 
Opportunity  to  obfervc  his  Condudt,  both  as  a  charoTto^ 
Member  of  the  Council  and  Houfe  of  Reprefenta-  ™i  Grakd 
tives :  And  I  know  that  he  ever  engaged  on  that 
Side  which  had  Truth  and  Juftice  for  its  Support 
As  a  Judge  of  the  Admiralty,  his  Condud  was 
moft  unexceptionable :  And  I  believe  none  of  his 
Decrees,  but  met  with  univerfal  Approbation,  ex- 
cept at  Times,  when  Party-fpirit  and  Animofities 
ran  high,  and  made  it  a  Thing  impoflible,  for  any 
Judge,  in  any  Department,  to  give  Satisfaction. 
His  Conduct  in  this  Court  —  I  appeal  to  the  Gen- 
tlemen of  the  Bar  —  was  fuch  as  pronounced  him 
the  Judge,  and  a  Man  of  ftrid  Integrity.  Although 
we  all  have  fome  Byafs,  —  'tis  impoflible  for  human 
Nature  to  be  without,  —  yet  if  he  had  any  Byafs,  it 
was  ever  in  Favour  of  Virtue. 

Juftice  has  been  done  this  worthy  Character,  al- 
ready, in  publick,  in  an  unexceptionable  and  elegant 
Manner,  (l)  The  beft  Ufe  that  we  can  make,  is  to 
follow  his  Path  and  imitate  his  Virtues  ;  efpecially, 
as  we  all  muft  (hortly  follow  him  to  give  our  Ac- 
count to  the  Judge  of  us  all.  —  Now, 

Gentlemen  of  the  Grand  Jury : 

You  are  fent  here  from  your  feveral  Towns,  upon 
Bufinefs  of  great  Importance  to  your  Country.  I 
will  not  go  fo  largely  and  particularly  into  the 
Duty  of  Grand  Juries  in  general,  as  many  of  you 
have  been  on  Juries  before,  and  moft  of  you  have 
been  converfant  with  the  Duty  of  your  Office. 

There 

(1)  Maflachufetts  Gazette,  January  15th,  1767. 
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f  There  is  one  general  Obfervation  I  would  make; 
'that  the  End  of  Government  is  the  Happinefc  of 
every  Individual,  fo  far  as  is  confident  with  the 
Good  of  the  fVbole^  To  attain  this  End  is  impoffi- 
ble  without  Laws,  and  their  due  Execution.  Tis 
neceflary  that  Laws  fhould  be  eftabliftied,  elfe 
Judges  and  Juries  muft  go  according  to  their  Rea- 
fon,  that  is,  their  Will ;  and  this  is  in  the  ftri&eft 
Senfe  arbitrary.  On  this  Reafon,  I  take  to  be 
grounded  that  well-known  Maxim,  that  the  Judge 
fhould  never  be  the  Legislator:  Becaufe,  then,  the 
Will  of  the  Judge  would  be  the  Law;  and  this 
tends  dire&ly  to  a  State  of  Slavery.  The  Rules 
and  Orders  of  a  State  muft  be  known,  and  muft  be 
certain,  that  People  may  know  how  to  ad ;  or  elfe 
they  are  equally  uncertain,  as  if  the  Law  depended 
upon  the  arbitrary  Opinion  of  Another. 

^JLet  the  Body  of  Laws  be  ever  fo  good, —  if  they 
are  not  executed,  'tis  worfe  than  a  State  of  Nature, 
becaufe  we  guard  ourfelves  in  a  State  ""of*  Nature, 
and  therefore  are  more  fecure  than  in  a  Society, 
where  we  depend  on  the  Laws  for  our  Protection, 
which  are  not  put  in  Force. 

There  has  been  a  Failure  of  Law  amongft  us, 
which  has  been  very  detrimental.  Doubts  and 
Differences  in  Opinion  have  been,  which  has  caufed 
a  great  Deal  of  Confufion.  'Tis  to  be  hoped  we 
are  returning  again  to  good  Order.  I  wifh  the 
Laws  to  be  put  in  due  Execution  for  the  publick 
Good,  and  am  as  much  for  the  Liberties  of  the 
People,  as  any  Man,  fq  far  as  is  c onftftcnt  with  the 
Welfare  of  the  Community. 
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In  this  Country  we  have  always  been  happy  in      1767. 
a  good  Set  of  Laws.    The  principal  Crown-Law  of  charcTto' 
this  Province  is  grounded  on  our  provincial  Laws ;  TH1  g*and 
where  thefe  fail,  the  Common  Law  of  England  is 
the  Rul^^The  Principle  of  the  Crown-Law  is, 
eftablifhing  Punifhment,  not  according  to  the  De-     'Y-^ 
gree  of  moral  Evil  in  the  Offence,  but  according  as 
the  Crime  affefts  the  Peace  of  the  Communityr^>p* 

There  is  a  Difference  between  Peace,  as  ufed    J 
in  the  Common  Acceptation  of  the  Word,  and 
Peace  as  it  is  ufed  in  a  Law-fenfe.     Offences  which    I 
are  much  greater  in  their  Nature,  are  punifhed  in  a  J 
much  milder  Manner,  than  Offences  lefs  heinous,  j 
which  affeft  the  publick  Peace  more. 


/'I  fuppofe  there  is  no  one  whom  Blafphemy  does 
not  ftrike  with  greater  Horrour,  than  the  Crime  of 
Treafon  againft  the  Prince;  yet  the  latter  is  juftly 
punifhed  with  Death,  when  the  former  is  not,  be- 
caufe  it  does  not  tend  fo  immediately  to  deftroy  the 
Happinefs  of  the  State,  p  Many  other  Things  I 
might  inftance  in,  but  this  is  fufficient  The  Prin- 
ciple that  the  Law  goes  upon,  is,  that  the  Supreme 
Being  will  avenge  his  own  Wrongs.  I  don't  know 
a  Nation  in  the  World,  that  makes  that  Diftin&ion 
between  Murther  and  Manflaughter,  which  the 
Englifh  do.  It  was  not  made  in  this  Country  be- 
fore the  Charter ;  for  our  Forefathers  founded  their 
Laws  upon  the  Law  of  Mofes,  which  makes  no 
fuch  Diftincftion.  This  may  properly  be  called  the 
Benignity  of  the  Englifh  Law. 

(The  Chief  Juftice  then  proceeded  to  charge  the 

Grand 
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1767*  Grand  Jury  relative  to  thofe  particular  Crimes, 
Chakge^to  which  it  was  probable  would  come  before  them, 
thi Grand    ^6  then  continued  as  follows:) 

Jury*  ' 

I  would  now  only  add,  Gentlemen,  that  you 
carefully  obferve  the  Oath  of  God  which  is  upon 
you :  It  contains  many  good  Rules  for  your  Con- 
duit, and  lays  you  under  the  greateft  Obligations  to 
difcharge  your  Duty  with  Fidelity. 

All  Crimes  you  have  Cognizance  of,  from  the 
higheft  to  the  loweft,  though  lefler  Offences  are 
commonly  left  to  the  Infpe&ion  of  Juftices  of  the 
Peace,  and  the  Seflions.  But,  if  they  are  negligent, 
it  is  your  Duty  to  prefent  all  Offenders  againft  the 
publick  Peace,  in  the  Common  Acceptation  of  that 
Word. 

I  know  that  it  is  impoflible  for  Men  in  any 
Society  to  be  all  of  the  fame  Mind.  Doubts  and 
Difagreements  m  Sentiment  will  arife;  it  is  not  only 
neceflary,  but  ufeful ;  for  by  this  Means,  the  Good 
of  the  Community  is  often  attained,  the  mod  falu- 
tary  Plans  of  Government  adapted,  and  the  whole 
Bufinefs  of  the  publick  Weal  better  executed. 

But,  becaufe  we  do  not  think  alike,  becaufe  we 
disagree  in  our  feveral  Opinions,  let  us  not  flander 
and  traduce  one  another's  Characters.  We  might 
as  well  quarrell,  and  deftroy  Men  for  their  different 
Looks,  or  Complexions.  But  to  reproach  and  vil- 
ify each  other  in  publick  Print,  is  a  Crime  of  a 
.  much  higher  Nature,  and  (it  is  more  mifchievous 

Nfv  ( -Q    ftill,  when  it  is  pointed  againft  all  in  Authority!] — 

'  X  Shall 
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r\ 
Shall  no  one's  CharaAer  be  fafe,  becaufe  he  does      1 7^7- 

not  think  as  we  would  choofe?-^For  my  Part,  I  charcbto' 

know  no  more  dangerous  Symptom  in  any  State,  TH1  Grand 
than  when  its  Rulers  are  flandered,  and  the  Author-         *         \/ 
ity  of  thofe  who  govern,  is  defpifed  and  trampled         " —    '  ^ 
upon,  y 

I  am  fure  I  never  promoted  any   fuch   Spirit 
among  us;  and  heartily  do  I  wifh,  that   I  could 
help  to  reftore  the  Peace  of  this  Community.  ^But  / 
I  doubt  whether  there  is  any  Room  to  hope,  at  this  I  * 
Time,  any  Good  from  my  Recommendation/? 

I  have  known  the  Time,  when  a  Man  could  not 
more  recommend  himfelf  than  by  promoting  Peace, 
Harmony  and  good  Order ;  And  there  have  been 
Times,  when  a  Man  might  obtain  greater  Applaufe 
in  promoting  the  Contrary,  and  ftirring  up  Conten- 
tions, Divifions,  Animofities  and  Factions. 

But  I  know  that  it  has  been  faid  by  our  Great 
Lord  and  Saviour,  that  "  Blefled  are  the  Peace- 
makers," and  if  I  might  obtain  His  Approbation,  I 
am  not  anxious  for  any  other  Events. 


Bromfield  verf.  Lovejoy.  bromfuld 

LOVBJOY. 

PLEA  in  Abatement  by  Mr.  Auchmuty,  that  the    rcc.  1767. 
Defendant  bore  a  Captain's  Commiffion,  and      FoL  '9°- 
fo  a  Gentleman  by  Office,  and  therefore,  Yeoman,  was 

not 
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1767-      not  his  due  Addition.     Cited  2  Inft.  666,  668;   1 

Bromfield    In&  66  a. 
v. 

LOVBJOY. 

Mr.  Otis.     Lovejoy  is  certainly  no  Gentleman  by 

of^iHt»Mn   Office;  for   no  Commiflion  from  any  Governour 
commimoncd  whatever,  can  make  a  Man  Gentleman  by  Office. 
nour.u  a w"  Lovejoy   is   then   a  Gentleman,    if  any  Way,  by 
offic^Tnd  i?  Curtefy»  or  Reputation,  and,  Gentleman,  would  be 
fucd  by  the      a  good  Addition,  "  but  if  he  be  named  Yeoman,  he 
Yeoman  may  cannot  abate  the  Writ"     Viner,  Tit  Additions,  C. 
writ  ^        P1,  29'  P#  *5m     "  Yeoman  or  Gentleman  are  Addi- 
tions ad  Placitum,  and  ad  Libitum,  are  no  Part  of 
the  Name,  but  Additions  ad  Libitum,  as  People 
pleafeto  call  them."     Viner,  Ibid.  pi.  33,  34- 

The  Court  took  a  Diftin&ion  between  Gentleman 
by  Curtefy,  and  Reputation,  and  feemed  to  be  of 
Opinion,  that,  if  a  Man  was  Gentleman  by  Cur- 
tefy, Yeoman  was  not  his  due  Addition;  aliter  if 
Gentleman  by  Reputation  only.  In  the  prefent 
Cafe  they  were  of  Opinion,  that  Lovejoy  was  a 
Gentleman,  both  by  his  Commiflion  and  by  Curtefy. 
Therefore  they  ruled,  that  the  lVrit  abate,  though 
they  faid  it  was  a  very  great  Hardfhip  upon  the 
Bar.* 

•  Vid.  3  Bac.  Abr.  618,  where  Brook,  44,  is  cited.     Vid.  2  Ld. 
Raym'd,  849. 
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Carpenter 

Carpenter  verf.  Fairfervice.  fairmrvici. 

Rec.  1767. 

Prefent:  FoL,9<- 

All   the  4  Judges.  fUj^' 

Note  in 
which  the 

ASSUMPSIT  upon  a  Note  of  Hand,  payable  J^J^J,, 
upon   Demand.      Thefe  Words   "-in    one   appeaMohavc 
-Month"  were  thus  dafhed  out.  iSSsSS\^ 

Support  of  a 

Mr.  Auchmuty  objected,  that  the  Note  thus  erafed  0n  a  Notc° 


in 


did  not  fupport  the  Declaration;  therefore  not  Evi-  g^l^on 
dence  to  fupport  it ;  and  prayed  Judgment  whether  Connexion 

•*.  /i.      1  j  •  w>th  Evi- 

it  fhould  go  m.  dence  ,hat  ^ 

Alteration 

A  Witnefs  was  fworn,  who  declared,  he  wrote  after  Execu- 
the  Note,  and  gave  a  Reafon  why  thofe  Words  *»—!■»'*• 
were  inferted,  and  faid  they  had,  fince  the  figning  of 
Fairfervice,  been  erafed. 

Mr.  S.  Quincy,  to  what  Mr.  Auchmuty  had  ob- 
jected, reply'd,  that  the  Jury  were  Judges  of  this 
Matter,  and  would  determine  whether  the  Razure 
was  before,  or  after  figning. 

The  Point  was  not  much  laboured  on  either 
Side :  And  Juftices  Oliver  <$•  Lynde  were  of  Opin- 
ion, that,  as  the  Note  did  not  fupport  the  Declara- 
tion, it  fhould  not  go  in  as  Evidence. 

The  Chief  Juft ice  if  Jvftice  Cufhing  were  full  for 
the  Cafe,  with  all  its  Circumftances  to  be  left  to  the 

Jury. 
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1767.      Jury.     And  the  Chief  Juftice  (aid,  that  furcly  the 

KCakfmtul   Court  could  not  determine  the  Weight  of  the  Evi- 

v-         dence  of  the  Witnefc;  but  that  the  Jury  are  the 

"  fole  Judges   of  the   Credibility   of  this   Witnefs, 

upon  whofe  Teftimony  alone  it  refts,  whether  this 

Razure  was  before  or  after  figning.*  (1) 

The  Court  being  divided,  the  Plaintiff  difcontin- 
ued,  paying  Cofts. 

*  Vid.  Nwwdyt.  Fairftrvict,  ante,  p.  189. 


(1)  The  queftion  as  to  the  time  when  an  alteration  of  a  written  in- 
ftrument  was  made,  b  for  the  jury.  6  Gray,  44a.  ao  Vermont,  205. 
n  New  Hampihire,  395. 
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Thomas  Hutchinfon,  Efqr.,  Chief  Juftice. 

Benjamin  Lynde,  \ 

John  Culhing, 

Peter  Oliver,  Ef«rs>  Juftlces' 

Edmund  Trowbridge,*  J 

Jonathan  Sewall,  Efqr.,  Solicitor  General.^ 

Prefent : 
The  whole  Court. 


The  Charge  of  the  Chief  Juftice  to  the  Grand      1767. 

Jury*  Charge  to 

thi  Grand 

GENTLEMEN   of  the  Grand  Jury:    When  Jury. 
I    had    Occafion    laft   to    fpeak.   from    this 
Place   to   the* Grand  Jury,  I  made  fome  general 

Refleftions 

*  The  late  Attorney  General.  This  was  the  firft  Time  of  his  fitting 
as  a  Judge  in  the  County  of  Suffolk.  He  was  fucceeded  in  the  Office 
of  Attorney  General  by  Jeremy  Gridley,  Efqr. 

+  N.  B.    Mr.  Sewall  was  the  firft  Officer  of  the  Kind  ever  known  in 

the  Province.    He  was,  prior  to  this  Appointment,  made  Special  Attor- 

31  ney 
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l7^7-       Reflections   upon  the   Nature  and  End    of  Civil 
ChIkgTto    Government.    I  then  remarked,  that  it  was  eflential 
the  Grand    t0  a  prec  People,  that  they  fhould  be  governed  by 
known  and  certain  Laws.*     From  thence  I  took 
Occafion  to  obferve  upon  a  well  known  Maxim  of 
/        Government,  that  the  Perfon  of  the  Judge  and  the 
J         Legiflator  fhould  never  be  united  in  the  fame  Per- 
fon.—  I    don't   know  how  it  happened,  but   this 
Obfervation  of  mine  was  foon  after  remarked  upon 
in  the  Papers,f  and  a  Suggeftion  thrown  out,  that 
I  had  been,  for  a  Number  of  Years  paft,  a&ing  in 
direft  Oppofition  to  this  Principle  of  mine ;  and, 
in  Violation  of  my  own  Confcience,  had  continued 
a  PraAice  diametrically  repugnant  to  my  own  Sen- 
timents and  Opinion.  —  This  was  a  pretty  Home 
Reflection.     I  fhould  not  have  mentioned  this  Mat- 
ter now,  but  from  a  firm  and  hearty  Regard  to  my 
Country,  —  to  fhow  People  the  great  Impropriety 
of  fuch  Reflections,  and  to  let  them  know  the  Dan- 
gers 

ney  General,  but  this  being  difagreeable  to  Mr.  Gridlcy,  and  carrying 
Something  of  an  Abfurdity  in  the  very  Term,  he  was  translated  to  his 
prefent  novel  Office  of  Solicitor. 

*  Vid.  ante*  p  234. 

t  Bofton  Gazette,  April  27, 1767.  (1) 


(1)  This  paper  contains  a  long  political  article  on  the  then  approach- 
ing election  of  Reprefentatives,  figned  ••  Freeborn  American."  The 
paflage  alluded  to  is  as  follows: 

t 

"  It  is  a  do&rine  lately  advanced  by  an  executive  J — ge  in  a  public 
"  aflembly,  and  is  manifeflly  agreeable  to  liberty  and  law,  that  a  legiflator 
••  and  judge  in  the  fame  perfon  are  incompatible  ivitb  that  freedom  8f  in- 
"  dependence  neceffary  to  an  impartial  adminift ration  of  government ; 
"  and  yet  this  very  J — ge  for  a  long  time  was  elected  a  legiflator,  and 
"fervedasfuch." 
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gers  they  arc  expofed  to  from  countenancing  fuch      ll^l» 
Refle&ions,  and  the  Punifhment  thofe  are  obnox-  charcTto' 
ious  to,  who  publifh  Things  of  this  Nature.  ™t  Grand 

To  fuffer  the  Tranfa&ions  and  Opinions  of  the 
Executive  Court  to  be  illiberally  animadverted 
upon  is  of  the  mod  dangerous  Tendency  to  the 
Community :  —  For,  if  the  Authority  of  the  Execu- 
tive Courts  is  brought  into  Contempt,  what  Mi£ 
chiefs  will  not  infeft  Society! 

It  is  really  amazing  to  me,  how  I  could  be  mif- 
underftood,  unlefs  through  Willfullnefs,  in  a  Mat- 
ter, in  which,  if  I  had  been  attended  to,  it  was 
evident  I  leaned  quite  the  other  Way.  —  For,  at 
that  very  Time,  I  mentioned,  as  the  Reafon  why 
the  Judge  and  Legiflator  fhould  not  be  the  fame 
Perfon,  was  becaufe  the  Will  of  the  Judge  would 
then  be  Law,  and  that  in  fuch  a  Cafe,  the  Law 
would  be  uncertain,  depending  upon  the  arbitrary 
Will  of  another. 

This  I  faid,  to  elucidate  the  main  Objed  I  had 
in  View,  that  the  Laws  of  every  State  ought  always 
to  be  fixed,  certain  and  known ;  and  that  fuch  Laws 
fhould  ever  be  put  in  due  Execution.  —  For,  when 
the  arbitrary  Will  of  the  Judge  is  the  Law,  the 
Laws  will  be  perpetually  fluctuating  and  uncertain, 
fo  that  the  Subjeft  can  never  know  what  Laws  to 
obey,  nor  the  Executive  Officer  what  Laws  to  exe* 
cute.  —  The  whole  Tenor,  Scope  and  Connexion  of 
what  I  faid,  very  plainly  fhowed  my  Meaning.  — 
But,  becaufe  I  advanced,  that  the  Direction,  Opin- 
ion and  Will  of  the  Judge  fhould  never  be  the 

Law 


/ 
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1767*     I  Law — could   it  be  reafonably  inferred  that   the 

ChTrcTto'  J  Judge  (hould  never  participate  in  the  Legislative  at 

the  Grand  /all?  —  could  it  juftly  be  concluded  that  I  meant, 

f  that  a  Judge  (hould  never  (hare  at  all  in  making  the 

/    Laws  ?     It  was  very  obvious  my  Meaning  was  di- 

/     redly  the  reverie. 

i  It  is  very  extraordinary  to  find  the  fame  Perfons 

contending  for  an  unlimited  Freedom  of  Thought 
and  A&ion,  which  they  would  confine  wholly  to 
themfelves  ?  We  find  one  Side  hardly  allowed  to 
contradict  what  the  other  advances,  and  not  permit- 
ted even  to  reafon,  without  being  treated  in  the 
moft  abufive  Manner,  and  vilifyed  beyond  all 
Bounds.  —  Nothing    can    be    more    unjuft    than 

1        this. 

Pretty  high  Notions  of  the  Liberty  of  the  Prefs, 
*  I  am  fenfible,  have  prevailed  of  late  among  us ;  but 

it  is  very  dangerous  to  meddle  with,  and  ftrike  at 
this  Court. 

The  Liberty  of  the  Prefs  is  doubtlefs  a  very 
I  great  Bleffing;  but  this  Liberty  means  no  more 
than  a  Freedom  for  every  Thing  to  pafs  from  the 
Prefs  without  a  Licence.  —  That  is,  you  fhail  not 
be  obliged  to  obtain  a  Licence  from  any  Authority 
before   the   Emiffion   of  Things   from  the  Prefs. 

Unlicenced  Printing  was  never  thought  to  mean  a 

Liberty  of  reviling  and  calumniating  all  Ranks  and 
Degrees  of  Men  with  Impunity,  all  Authority  with 
Ignominy.  —  To  carry  this  abfurd  Notion  of  the 
Liberty  of  the  Prefs  to  the  Length  fome  would  have 
it  —  to  print  every  Thing  that  is  Libellous  and 

Slanderous 


vw/#8E 
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Slanderous — is  truly  aftonifhing,  and  of  the  mod      17^7- 
dangerous  Tendency,  c£ZT£ 


To  publifh  that  a  Man  was  a  Bankrupt,  a  Vil- 
lain or  the  like,  would  afluredly  be  liable  to  a  civil 
Aftion,  if  not  an  Indictment.  —  To  ftrike  a  Man  in 
the  King's  Court  will  fubjeft  the  Offender  to  the 
Lofs  of  his  Hand  and  Imprifonment  for  Life.  — 
And  yet,  fhali  that  fame  Court  tolerate  the  grofleft 
Abufe  in  the  publick  Prints,  and  let  all  Infults  pais 
with  Impunity  ?  —  Shall  a  Man  be  allowed  to  pub- 
lifh openly  of  an  Executive  Court,  in  Print,  what  he 
dares  not  charge  a  private  Man  with,  in  Conver- 
fation  ¥ 

I  don't  give  the  Abufe  in  this  Matter  in  Charge 
to  you,  Gentlemen,  becaufe  I  conceive  that  this 
Court  have  full  Power  to  proceed  in  a  much  more 
Summary  Way  to  execute  Juftice  on  the  Of- 
fenders. 

We  often  hear  of  very  fevere  Striftures  made 
upon  the  Conduct  of  Minifters  of  State  in  Great  I 
Britain;  but  we  never  hear  of  fimilar  Reflections 
upon  the  Judges  of  Weftminfter  Hall.  —  They/ 
would  iflue  a  Procefs  for  Contempt  of  the  CourtJ 
and  commit  the  Printer  inftantly,  if  he  did  not  ex-l 
pofe  the  Authors  —  and,  if  he  did,  very  like,  both\ 
Author  and  Publifher. 

Tis  on  the  Dignity  and  Support  of  the  Execu- 
tive Courts  that  your  own  Liberty  depends.  Let 
the  Refpedt  due  to  thefe  Courts  be  loft,  let  their 
Dignity  not  be  kept  up,  by  a  Support  of  Authority, 

and 


the  Grand 
Jury. 
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1767.   ] 

Charge  to 
the  Grand 
Jury. 


i*>^ 


and  all  Order  and  Government  will  Coon  be  at  End. 
For  what  Order  can  there  be  in  a  Society  where 
the  Courts  which  are  to  carry  the  Laws  into  Exe- 
cution are  treated  with  a  contemptuous  Difrefpeft  ? 
—  If  fuch  an  unlimited  Liberty  is  indulged  and 
carried  on,  we  fhall  foon  approach  near  to  that  Li- 
centioufnefs  which  is  worfe  than  Tyranny. 

I  would  mention,  in  Order  to  fhow  People  the 
Hazard  they  run,  in  treating  this  Court  abufively, 
and  to  caution  all  againft  a  like  Conduft  for  the 
Future,  that  we  are  not  obliged  to  have  the  Matter 
prefented  in  the  firft  Place  by  the  Grand  Jury,  then 
to  have  it  left  to  a  Petit  Jury  to  be  decided,  before 
the  Offence  can  be  punifhed ;  but  this  Court  may 
proceed  in  a  far  more  fummary  Manner,  to  bring 
the  Offender  to  Juftice.  —  This  Court  will  ever 
take  proper  Care  to  fecure  their  Honour  by  keeping 
up  their  Authority. 

I  have  faid  thus  much,  that  a  general  Abhorrence 
of  fuch  grofe  Abufe  may  take  Place  for  the  Future, 
and  every  Thing  of  the  like  Kind  hereafter  be  uni- 
verfally  difcountenanced  among  us. 

(Here  I  was  called  out  of  Court :  —  The  Chief 
Juftice  then,  as  I  was  informed,  went  on  to  hint,  as 
fome  thought,  at  what  Major  Hawley  had  publifhed 
in  the  Papers  relative  to  the  Berkfhire  Affair.  (2) 
When  I  returned,  the  Chief  Juftice  was  paffing 
very  high  Encomiums  upon  the  Judges  of  Eng- 
land, 

(2)  See  note  at  the  end  of  the  charge. 
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land,  and  (peaking  upon  thofe  Judges  who  were      1767- 
guilty  of  Unfaithfullnefs,  Bribery  and  Corruption.  charcTto' 
He  faid,— )  thiGrawd 

7  JUHY. 

They  muft  certainly  be  the  mod  abandonedly 
wicked  of  all  Men.  — They  deferve  the  word  Pun- 
ifhment,  and  I  pray  God  they  may  always  meet  with 
it  —  But  I  believe,  whenever  fuch  Characters  have 
appeared,  of  which,  to  the  Glory  of  the  Englifh 
Nation,  there  have  been  very  few  Inftances,  they 
have  never  been  attacked  in  the  publick  Prints. 

(The  Judge  here  charged  the  Jury  about  the 
criminal  Affairs,  which  in  this  Court  were  numer- 
ous, and  then  concluded  with  faying,  — ) 

We  frequently  hear  Talk  of  Tumults  and  Difor- 
ders  —  but  few  know  the  Danger  they  run,  in 
engaging  in  fuch  Diforders.  For,  if  a  Man  is  at- 
tacked, upon  any  Pretence  whatever,  in  his  own 
Houfe,  whether  it  be  to  treat  him  contemptuoufly 
for  the  Diverfion  and  Sport  of  thofe  who  afTault 
him,  or  for  whatever  other  Caufe,  if  the  Man  who 
is  thus  befet  kills  any  one  or  all  of  thofe  who  thus 
abufe  him,  he  is  only  guilty  of  Manflaughter,  for 
which  he  (hall  have  his  Clergy ;  whereas,  if  any  one 
of  the  others  fhould  unfortunately  happen  to  kill  a 
Man,  all  thofe,  who  anyways  aflifted  or  abetted  the 
Offenders,  are  every  one  of  them  guilty  of  Murder, 
and  muft  fuffer  the  Pains  of  Death.  / 

Gentlemen  of  the  Grand  Jury :  — 

You  muft  carefully  attend  to  all  the  Obligations 

which 
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1 7^7-  which  you  brought  into  Court  with  you,  and,  more 
C^ZTto'  especially,  to  that  additional  Obligation  you  are 
the  g&and  now  uncler>  by  the  Oath  of  God  which  is  upon  you. 
You  are  to  inquire  into  and  prefent  all  heinous  and 
dangerous  Offences.  You  are  not  to  fuffer  your- 
felves  to  be  guided  or  in  the  leaft  governed  by 
Hatred,  Envy  or  Malice,  or  Favour  or  Affe&ion. 

Be  careful  to  obferve  your  Oath,  and  keep  the 
Fear  of  God  before  your  Eyes  —  I  cannot  end 
with  a  better  Caution. 


Note. 


The  **  Berkfhire  Affair  "  alluded  to  on  p.  246  was  the  trial  of  Seth 
Warren,  indicted  with  others  for  a  riot  and  refcue  of  one  Franklin,  ar- 
retted on  civil  procefs,  while  the  Courts  were  clofed  by  the  Stamp  Ad. 
Major  Hawley  was  counfel  for  the  prisoner ;  and  from  his  account  of 
the  affair,  publifhed  in  the  "  Bofton  Evening  Port,"  July  6th  and  23rd, 
1767,  we  compile  the  following  brief  statement : 

One  Morse,  a  deputy  sheriff  of  Berkshire,  having  arretted  a  prifoner 
on  a  juttice's  execution,  he  was  refcued  by  the  defendant  and  others, "  the 
"  laid  Warren  and  others  declaring  to  the  faid  Morfe  that  it  would  be  in 
"  vain  for  him  to  attempt  to  take  any  perfon  from  Lanefborough  to 
44  prifon  for  debt,  fo  long  as  prifoners  when  committed  could  not  be  al- 
"  lowed  to  have  the  liberty  of  the  prifon  yard  upon  any  terms,  but  mutt 
**  be  kept  in  as  close  cuttody  as  felons,  and  until  the  Court  (hould  be 
44  open,  and  people  (hould  be  admitted,  by  fome  courfe  or  proceis  of 
44  law,  to  recover  their  dues  as  formerly.  And,  to  be  explicit,  it  ap- 
44  peared  in  evidence  that  the  plain  fenfe  of  what  thofe  perfbns  at  that 
44  time  declared  to  Morfe  was,  that  they  defired  he  would  not  attempt  any 
44  more  to  take  any  perfon  from  Lanefborough  to  goal  on  writs  purchafed 
44  or  fued  out  before  the  firft  of  November  for  debt,  fo  long  as  they  could 
44  not  have  their  lawful  right,  viz.,  the  benefit  and  priviledges  of  the 
44  King's  writs  for  the  recovery  of  their  jutt  dues  of  thofe  who  were  in- 
44  debted  to  them  ;  and  that  if  he  (hould  attempt  it,  and  (hould  actually 
44  take,  and  arrett  any  perfon  in  Lanefborough  for  that  purpofe,  he  might 
44  depend  on  it,  that  they  would  be  refcued  —  A  noble  refolution,  worthy 

of 
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"  of  every  Englishman,  and  all  who  have  the  principles  of  a  free  gov-  1 767. 
"eminent  interwoven  in  the  constitution  of  their  minds."  —  "This 
"  refolution  of  the  faid  Warren  and  others  then  together  was,  foon  after 
••  the  faid  fixth  of  November,  communicated  to  feveral  others  of  the 
"  inhabitanlslff"Lanefborough,  who,  on  confideration  of  the  (late  of  the 
"  province  &  country,  judged  the  refolution  reafonable  8c  proper,  joined 
"  therein,  and  agreed  to  abide  by  it."  Afterwards,  "  at  a  raifmg  in  the 
"  faid  Lanefborough,  when  the  greated  part  of  the  men  of  that  town 
"  were  aflembled,it  was  propofed  to  a  confiderable  number  of  them,  that 
"  all  the  inhabitants  mould  join  together,  and  (land  by  each  other  in  pre- 
"  venting  the  officers  from  arrefting  and  imprifoning  any  one  of  the  town 
"  for  debt,  fo  long  as  the  then  prefent  (late  of  things,  as  to  proceedings 
"  in  law,  fhould  continue  —  feveral  of  the  company  to  whom  the  propo- 
"  fition  was  then  made  exprefled  their  approbation  thereof —  none  of 
"  them  objected  to  it.  —  In  the  evening,  the  company  went  to  the  tav- 
"  era,"  where  the  fame  officer,  aided  by  a  pofle,  endeavored  to  execute 
a  writ  againd  one  Franklin,  then  prefent,  —  a  fcuffle  enfued,  and  the 
officer  and  pofle  were  driven  off.  "  The  evidence  that  there  was  at  the 
"  trial,  of  this  previous  confederacy,  and  that  Warren  with  the  other 
"  perfons  charged  a£ted  purfuant  to  fuch  confederacy  in  the  refcue  of 
"  Franklin,  was  what  the  attorney-general  fpecially  relied  on  in  arguing 
"  the  case,  to  (how  it  was  a  riot,  and  to  confute  my  hypothesis  of  its  be- 
"  ing  but  a  fudden  trefpafs  and  affray;  and  two  of  the  Judices,  viz., 
"  Judge  Cufhing  and  Judge  Oliver,  in  delivering  the  cafe  to  the  jury, 
"  fpecially  obferved  and  infided  upon  it,  that  it  was  plain  from  the  evi- 
"  dence  that  the  aflault,"  &c,  "  was  committed  in  confequence  and 
"  purfuance  of  the  previous  agreement  and  confederacy  above  mentioned." 
"  The  Chief  Juflice  did  not  give  his  opinion  upon  the  circumdances  in 
"  the  evidence  which  (hewed  it  to  be  in  execution  of  a  previous  confed- 
"  eracy,  but,  for  reafons  bed  known  to  himfelf,  chofe  to  make  a  different 
"  (late  of  the  cafe,  which  indeed  was  ingenious  enough,  but  not  alto- 
"  gether  fo  pertinent  and  proper,  becaufe  it  was  (as  I  humbly  conceive) 
"  (hort  of  the  evidence. —  It  is  to  be  obferved  that  the  prefentment 
"  charged  the  defendants  with  a  riot,  and  the  Court  fuppofed  the  only 
"  doubt  of  the  jury  would  be,  whether  the  aforefaid  fa£ts,  as  they  appeared 
"  in  evidence,  condituted  a  riot ;  and  therein  the  Court  fuppofed  it  was 
"  proper  the  jury  (hould  be  determined  by  their  opinion,  and  therefore 
"  particularly  informed  the  Jury  it  was  clearly  the  opinion  of  the  Court 
"  that  the  falls  proved  condituted  3  riot,  and  that  therefore  the  jury,  in 
"  their  opinion,  could  have  no  difficulty  in  finding  Warren  guilty  accord - 
"  ing  to  the  prefentment."  The  jury  were  charged  with  the  cafe  at 
night.  The  next  morning,  "  either  before  they  delivered  their  verdi£l, 
"  or  before  fentence,"  the  prifoner's  counfel  "  did  fugged  to  the  Chief 
"  Jutlice  that  it  was  clear  from  Hawkins*  Pleas  of  the  Crown,  1st  Book, 
"  Chapter  65,  Sell.  6,  which  feclion  I  turned  to  and  he  read,  that,  ac- 
3  s  cording 
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1  767.  "  cording  to  the  evidence,  the  crime  which  the  defendant  had  been  guilty 
"of,  (if  of  any),  was  High  Treafon  ;  to  which  the  Chief  J  u  ft  ice  replied, 
u  he  was  well  apprized  of  what  Hawkins  (aid,  and  that  he  knew,  if  an 
"  aflembly  of  men,  combined  for  the  purpofe,  (hould  by  force  oppofe  the 
"  execution  of  one  (ingle  ftatute,  they  would  be  guilty  of  High  Treafon, 
"  which  mod  certainly  is  in  general  true,  found  do&rine  and  clear  law. 
"  3  Inft.  9-10—5  Bacon's  Abr.  117  —  Hawk.  P.  C.  uhi  fopr a —  The 
"  fame  in  Burn's  Juftice." 

Neverthelefs,  the  prifoner  was  convided  of  a  riot,  and  fined  three 
pounds.  Jin  the  article  from  which  we  quote,  Major  Hawley  argues 
wuK great  force  that  the  prifoner  was  either  guilty  of  High  Treafon,  or, 
>  owing  to  the  (late  of  nature  to  which  the  doling  the  courts  had  reduced 
fbciety,  of  no  crime  at  all, — judged  merely  by  the  light  of  reafon. — 
**  But "  (he  fays)  "  I  think  that  the  punching  him  for  a  riot  cannot  be  juAi- 
"  fied  upon  any  principle  or  hypothefis  ;  for  it  plainly  appears,  that  his 
"  conduct  was  either  innocent  and  juftifiable,  or  that  he  was  guilty  of 
"  the  higheft  crime,  viz.,  High  Treafon :  And  if  it  appeared  to  the  court 
"and  the  King's  counfel,  that  his  crime  was  High  Treafon,  which,  I 
"  think,  muft  have  been  the  cafe  on  their  principles,  would  it  not  have 
**  been  more  becoming  the  character  of  the  firm  and  intrepid  judge,  to 
**  have  advifed  that  he  (hould  have  been  difmifled  from  the  prefentment 
"  of  a  riot,  and  charged  anew,  and  brought  to  trial  for  his  true  offence, 
"  than  without  any  intimation  of  his  Majefty's  pleafure,  to  have  pro- 
"  ceeded  to  convi&  him  of  a  riot,  and  fine  him  in  the  Jum  of  three 
"pounds" 

This  article  by  Major  Hawley  was  in  reply  to  what  he  conceived  to 
have  been  a  misftatement  of  the  facls,  by  a  writer  (igning  himfclf 
44  Philanthrop,"  who  habitually  wrote  in  fupport  of  the  government.  See 
3  Hutch.  Hid,  Mais.  164,  175. 


A 
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Malcolm  verf.  Gleafon.  maicou* 

Glbason. 
drew  a  negotiable  Order  upon   B.     B.ac-    R*c-  »7*7- 


•  cepted  the  Order,    and    after   Acceptance 


the  Order  was  indorfed  over.     The  Queftion  was,      The  Ac 
if  the  Indor/ee  could  fupport  an  Adfcion  againft  B.  negotiable 
(upon  his  Acceptance  aforefaid  upon  the  Prefent-  ^jfcubt^ 
ment  of  the  Order  by  the  Payee)  before  perfonal  quent  indor- 
Notice  given  B.,  of  Indorfement.  Notice  ofthe 

Indorfement. 

Ruled,  unanimoufly,  by  all  the  five  Judges,  on 
Argument,  that  the  Aftion  was  well  brought,  and 
that  Notice  to  B.  of  Indorfement  was  not  neceflary; 
for  B.  was  liable  to  Indor/ee  in  the  fame  Manner 
that  he  was  to  Payee,  on  the  Acceptance. 


GlBBf 

Gibbs  verf.  Gibbs.  G^ 

Rec.  17^7. 

Prefent:  -^^- 

The  whole  Court.  of  Law  on  the 

Conftru&ion 
of  a  Will 

THE  Demandant  counts  as  Heir  in  Tail  under  J^^  f_ 
a  Will.  cial  Verdife," 

and  not  by  an 
Objection  to 

Mr.  Juchmuty  objefted  to  the  Will  going  in  as  J^d$2{™ 
Evidence  to  the  Jury,  becaufe  the  Will  did  not  Evidence, 
fupport  the  Declaration,  as  it  gave  only  an  Eftate  ^  ft  d™"n 
for  Life  to  the  Anceftor  of  the  Demandant.  not  fupport 

^       the  Declara- 
ibe   tion.    , 
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The  Court,  after  a  fhort  Argument,  were  unani- 
moufly  of  Opinion  that  the  Exception  was  the  firft 
of  the  Kind  ever  made ;  that,  if  allowed,  would 
deftroy  all  Wills  from  being  Evidence,  as  it  would 
bring  the  real  Point  in  (as  they  exprefled  it)  upon 
a  Side  Motion,  and  would  be  fubverfive  of  the 
hitherto  uninterrupted  Courfe  of  Praftice.  The 
Exception  being  overruled,  the  Court  faid,  the  Will 
(hould  go  in,  as  Evidence  to  the  Jury,  who,  upon 
finding  the  fpecial  Matter,  would  bring  the  Point  of 
Law  properly  before  the  Court, 


Hall 

Miller. 

Rcc.  1767. 
Fol.  118. 


Evidence 
of  a  Sale  upon 
a  Credit  will 
fvip port  a 
Declaration 
upon  a  Prom- 
ise to  pay  on 
Demand, 
where  the 
Time  of  the 
Promife  is 
laid  after  the 
Expiration  of 
the  Credit. 


Hall  verf.  Miller. 

THE  Plaintiff  brought  Aflumpfit  to  pay  on  De- 
mand, upon  Account  annexed,  (1)  and  gave 
in  Evidence  his  Book,  in  which  was  a  Memoran- 
dum of  an  Agreement  made  at  the  Day  of  Sale, 
that  Months  Credit  was  given  the  Defend- 

ant. The  Time  alledged  in  the  Declaration,  of  the 
Defendant's  being  indebted,  was,  after  a  Lapfe  of 
the  Months  Credit.      Now,  the  Queftion  was, 

whether  this  Evidence  fupported  the  Declaration. 

Mr. 


(1)  The  fufficiency  of  the  common  form  of  declaration  in  aflumpfit, 
upon  account  annexed,  was  queftioned  in  the  cafe  of  Rider  v.  Robbins, 
13  Mafs.  284,  and  it  was  there  held  to  red  on  immemorial  practice.  See 
2  Mais.  398  ;  alfo  Dummer's  Defence  of  the  New  England  Charters, 
(ed.  1745,)  20,  where  a  defcription  is  given  of  the  early  practice  in  the 
courts  of  law.  —  *'  If  it  be  Matter  of  Account,  the  Account  is  annexed 
to  the  Writ,  and  Copies  of  both  left  with  the  Defendant.*' 
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Mr.  Juchmuty  urged,  that  this  Evidence  proved  a 
different  Contraft  from  that  alledged  by  the  Plain- 
tiff; for  he  declares  upon  a  Promife  to  pay  upon  De- 
mand, and  brings  in  Evidence  that  the  Contrail  was 
not  to  pay  on  Demand,  but  that  a  long  Credit  was 
given  :  And,  though  the  Promife  is  not  alledged  to 
be  upon  Demand,  till  after  the  Time  of  Credit  was 
elapfed,  yet,  that  can  never  alter  the  Nature  of  the 
original  Agreement.  There  never  was  a  Promife 
to  pay  upon  Demand,  if  we  believe  the  Plaintiffs 
own  Book ;  and  the  Proof  varying  from  the  Alle- 
gation, the  Plaintiff  muft,  in  this  Adtion,  fail. 

But  it  was  anfwered,  and  Refolved  by  the  whole 
Court,  (unanimoufly)  that  the  Promtfe  to  pay  on 
Demand  being  laid  after  the  Time  of  Credit  was 
elapfed,  was  well  fupported  by  this  Evidence ;  for, 
the  Defendant  having  neglected  Payment  at  the 
Time  limited,  after  that  Time  paft,  the  Law  raifes  a 
Promife  to  pay  on  Demand,  and  the  Plaintiff  may 
then  well  declare  fb.  And  the  Court  relied  on  Gil- 
bert's Law  of  Evid.  191,  where  "one  brought 
44  AfTumplit  for  £10,  and  gave  in  Evidence  a  Prom- 
44  ife  that  if  two  would  furrender  their  Right,  he 
44  would  pay  them  £10  apiece,  and  that  they  did 
44  furrender  their  Right,  this  is  good  Evidence  to 
44  fupport  the  Declaration ;  for  the  Promife  is  laid 
44  abfolutely  in  the  Declaration,  and  the  Promife  in 
44  Proof  is  upon  Condition,  yet,  when  that  Condi- 
44  tion  is  performed,  the  Duty  becomes  abfolute,  and 
44  fo  is  good  Proof  upon  this  Declaration. " 
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1767. 


Noble 


smith.  Noble  verf.  Smith. 

Rcc.  1767. 

Fol.  121. 

— —  S.  Quincy  )  J.  Otis      ) 

of  a  Promif-    J.  Adams  )  R.  Jucbmuty  ) 

fory  Note 
cannot  be 

Reduaionof  ^HpHIS  Cafe  was  very  largely  debated  by  the 
Damages,  X     Council  on  both  Sides;    and   the  Queftion 

by  Ae  l°n  was*  if  Evidence  might  be  given  to  the  Jury,  of  a 
Promifee.        partial  Consideration  of  a  Note  of  Hand,  upon 

which   the  Plaintiff,  Promifee  in  the   Note,  had 

brought  his  A&ion. 

The  Books  produced  by  the  Bar  were,  Trials  per 
Pais,  408;  Cunningh.  Bills  of  Exch.  122,  141  ;  1 
Salk.  25,  Meredith  $  Short;  2  Ld.  Raym'd.  1430, 
1431;  1  Stran.  674;  2  Bac.  4;  Gilbt  Rep.  154. 

Jitft.  drawbridge  was  for  admitting  the  Evidence 
to  go  in,  in  Mitigation  of  Damages.         • 

Oliver,  Juft.  was  againft  the  Admiflion. 

Cufhing,  Juft.  of  the  feme  Opinion. 

Lynde,  Jujt.  was  of  Judge  Trowbridge's  Opinion, 
for  Admiflion. 

The  Chief  Juftice  acknowledged  the  Point  was  of 
confiderable  Importance,  and  not  without  its  Diffi- 
culties on  either  Side.    Many  Mifchiefs  and  Incon- 
veniences, 
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veniences,  he  laid,  might  arife,  upon  the  Refufal  or 
Admiflion  of  fuch  Evidence.  On  the  one  Hand, 
a  Note  to  a  confiderable  Amount  may  be  obtained 
upon  a  very  trifling  Confideration :  It  feems  hard 
that  an  Inquiring  into  the  Confideration  fhould  be 
denied,  and  that  Evidence  fhould  be  refufed  in 
Diminution  of  Damages.  On  the  other  Hand,  Peo- 
ple, upon  a  Settlement  of  Accounts,  or  Matters 
in  Difpute,  think  themfelves  quite  fafe  in  taking  a 
Note  for  the  Sum  due,  and  reafonably  fuppofe  all 
Neceflity  of  keeping  the  Evidence  of  the  Confid- 
eration at  an  End  ;  it  would  be  big  with  Mifchief 
to  oblige  People  to  (land  always  prepared  to  con- 
teft  Evidence  that  might  be  offered  to  the  Suffi- 
ciency of  the  Confideration.  This  would  be  doubly 
ftrong  in  Favour  of  an  Indorfee.  Upon  the  whole, 
as  many  more,  and,  I  think,  greater  Inconveniences 
would  naturally  arife,  if  fuch  Examinations  into  the 
Confideration  of  Notes  were  admitted.  I  am  there- 
fore againft  it  in  this  Cafe,  (i) 

The  Council  for  the  Defendant,  upon  this  Refolu- 
tion  of  the  Court,  given  feriatimy  confefTed  Judg- 
ment for  the  Sum  fued  for.* 

*  ^/V.  Styles, 58,  Bruer  %  Svwtlrwell%  and  i  Vin.  33a,  hot.,  33a  top. 
AcYions  (of  Aflum.)  (Y). 


(1)  The  oppofitc  do&rine  has  long  been  eftablifhed.  Partjb  v.  Stone> 
14  Pick,  a  10,  Sba*w,  C.  J.  —  ••  It  feems  very  clear  that  want  of  confid- 
eration either  total  or  partial  may  always  be  fliown  by  way  of  defence  ; 
and  that  it  will  bar  the  action  or  reduce  the  damages,  as  it  is  found  to  be 
total  or  partial  refpe&ively." 
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Rcc.  1767. 
Fol.  117. 

Aflumpfit 
for  Money 
had  and  re- 
ceived will 
not  lie  to 
recover  the 
Confideration 
Money  paid 
for  land 
originally 
conveyed  to 
the  Plaintiff, 
and  fubfe- 
quently  to  a 
third  Party, 
on  the  Plain- 
tiff's Deed 
being  de- 
ft royed  before 
recording. 


Curtis  verf.  Nightingale. 

INDEBITATUS  ASSUMPSIT  for  Money  had 
and  received  to  the  Plaintiffs  Ufe.  The  Cafe 
was, —  Nightingale,  for  a  good  Confideration,  fold  a 
Traft  of  Land  to  the  Plaintiff,  by  Deed ;  and  after- 
wards, the  Plaintiff's  Deed  being  burnt  before  re- 
cording, the  (aid  Nightingale  conveyed  the  fame 
Land  to  another  Perfon.  The  Plaintiff  now 
brought  this  A&ion  to  recover  back  the  Confid- 
eration Money. 

Mr.  Dana  objefted,  that  this  Aftion  would  not 
lie,  but  that  a  fpecial  Aftion  of  the  Cafe,  upon  the 
Fraud,  fhould  have  been  brought  l  Salk.  22. 
Comb.  341.     2  Stran.  916.     1   Bac.   167. 

A  Majority  of  the  Court  was  of  Opinion  that  this 
Aftion  for  Money  had  and  received  would  not 
lie,  and  fo  directed  the  Jury,  who  found  accord- 
ingly.* (1) 

N.  B. 

*  Vid.  2  Ld.  Raym'd.  iai6,  1217. 


(1)  It  was  formerly  the  rule,  that  what  was  a  tort  in  its  inception  could 
not  be  made  the  fubje&  of  an  implied  aflumpfit.  But  many  exceptions 
to  this  rule  have  been  eftabliflied.  Where  goods  tortioufly  obtained  or 
held  have  been  fold  by  the  wrong  doer,  the  owner  may  waive  the  tort, 
confirm  the  fale  and  maintain  aflumpfit  for  the  price  received.  2  Ld. 
Raym.  12 16  (cited  by  the  reporter  fufra).  Jones  v.  Hoar,  5  Pick. 
285.  Whether  in  a  cafe  like  the  one  above  reported  the  plaintiff 
would  not  have  an  election,  either  to  confider  the  fale  as  refcinded,  and 
recover  his  original  confideration,  or  to  treat  the  defendant  as  his  agent 

in 
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N.  B.  A  Ipecial  Aftion  on  the  Cafe  was  after- 
ward brought,  and,  on  Demurrer  to  the  Declaration, 
the  Superiour  Court  (March  Term,  Suffolk,  1768) 
gave  Judgment  in  Favour  of  the  Plaintiff,  on  the 
Authority  of  10  Rep.  92,  b.*  (2)  Rec.  1768. 

Fol.  139. 
•  Viner,  Evid.  (T.  b.  a  a)  pi.  i,  3,&  y«  Note,  8c  y  Authorities  there 


cited.     lb.  (T.  b.  6S)  pi.  3.  A  Deed 

cafually  de- 

ftroyed  by 

Fire  may  be 
in  the  fecond  conveyance,  and  recover  the  lad  received  purchafe-money  proved  by 
—  qtuere.    On  a  fubfequent  page  of  the  MS.,  this  cafe  is  again  reported,    witneffes. 
and  the  action  is  there  Hated  to  have  been  brought  "  to  recover  back  the 
Confideration  Money,  either  of  the  ift  or  2d  Deed."     By  the  record, 
however,  it  appears  that  the  action  was  brought  for  the  original  price 
paid  by  the  plaintiff. 

(*)  Doctor  Ley  field*  s  Cafe,  where  it  is  laid  down  that  a  deed  cafually 
deftroyed  by  fire  may  be  "  proved  in  evidence  to  the  jury  by  witnefles, 
that  affliction  be  not  added  to  affliction."  The  demurrer  was  evidently 
on  the  ground  that  the  deed  was  not  pleaded  with  a  frofert.  Formerly, 
in  cafe  of  a  loft  deed,  relief  could  only  be  had  in  equity.  Id.  (ed.  of 
1816)  in  notis. 


11 


March  Term 

VIII  Geo.  3. 


1768.      The  Charge  given  to  the  Grand  Jury  by  the 

[ARC 
BG 

Jury. 


charge  to  Chief  Juftice  was  as  follows. 

thb  Grand 


GENTLEMEN  of  the  Grand  Jury :  At  the 
Opening  of  the  Court  you  are  fenfibie 
that  the  Path  of  your  Duty  fhould  be  pointed  out 
to  you ;  and,  in  Order  that  you  may  have  an  Ap- 
prehenfion  of  what  is  incumbent  on  you,  I  fhall 
endeavour  to  give  you  fome  Idea  of  thofe  Princi- 
ples, on  which  the  Law  is  founded. 

Our  Anceftors,  Gentlemen,  when  they  came  over 
to  this  Country,  brought  with  them  the  Common 
Law  of  our  Mother  Country,  (which  is  with  great 
Propriety  fo  called,)  and,  although  their  firft  Char- 
ter bound  them  down  to  make  no  Laws  contrary  to 
the  Law  of  England,  yet,  from  the  Situation  they 
were  then  in,  and  from  their  peculiar  Circumftances, 

they 
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they  then  apprehended  they  had  a  Right  to  adopt      1 768. 
the  Judicial  Laws  of  Mofes  which  were  given  to  charcbto' 
the  Ifraelites  of  Old.      They,  at  that  Time,  confid--?1™  GfcAND 
ered,  not  how  Crimes  affedled  the  Peace  and  Har-  /  hi  $ 

mony  of  Society,  but,  aimoft  always  adapted  their  \ ~~* 

Punifhment  to  the  real  Guilt  of  the  Criminal. 
Thus,  they  punifhed  Adultery,  with  Death  (1); 
Blafphemy,  with  Death  (2) ;  nay,  they  carried  it  fo 
far,  that  a  refra&ory,  difobedient  Child,  if  he  contin- 
ued obftinate  and  incorrigible  after  Admonition  and 
Reproof,  was  punifhed  by  whipping  very  feverely ; 
and,  if  that  Punifhment  did  not  reclaim  or  work 
fome  Reformation,  he  was  put  to  Death.  (3)  I  can't 
but  regret  that  we  have  departed  fo  far  from  the 
Spirit  of  our  Fathers,  under  the  old  Charter,  as  that 
a  refra&ory,  difobedient  Child  has  become  fo  com- 
mon *  among  us  as  fcarce  to  be  noticed.  I  could 
mention  many  other  Crimes  and  Punifhments 
under  the  old  Charter,  all  of  which  went  on  this 
fame  Principle  I  before  obferved. 

Upon  a  Judgment  given  againft  the  old  Charter* 
the  People  could  never  obtain  fo  great  a  Boon,  as 
they  thought  their  old  Charter :  Since,  you  are  fen- 

fible, 

•  $u.  of  the  Juftice  of  this  Remark. 


(1)  Anc.  Chart.  59. 

(2;  This  all  was  paflfed  in  1646,  and  by  its  terms  was  expreflly  ex- 
tended to  ••  pagan  Indians  "  — "  albeit  we  compel  them  not  to  the 
"  Chriftian  faith  —  neverthelefi,  the  blafpheming  of  the  true  God  cannot 
"  be  excufed  by  any  ignorance  or  infirmity  of  human  nature,  the  Eter- 
"  nal  Power  and  Godhead  being  known  by  the  light  of  nature,  and  the 
"  creation  of  the  world.**     Anc.  Chart.  61. 

(3)  Anc.  Chart.  60. 


Jury. 


> 
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1768.  fible,  they  appointed  all  their  Officers,  made  all 
c^ZTto'  t^ie^r  Laws,  without  any  Controul  from  Home.  At 
T"-evGrand  ^s  ^ay»  our  Governour,  Lieutenant  Governour 
and  Secretary  are  appointed  from  Great  Britain, 
and  our  provincial  Ads  are  all  fubjeft  to  a  Negative 
frpm  thence.  We  (land,  therefore,  upon  quite  a 
different  Footing  from  our  Forefathers,  and  the 
Principle  of  our  Laws  is  very  variant  from  that 
which  governed  them  under  the  old  Charter.  YJhere 
were  feveral  Attempts  made,  fince  our  prefent 
Charter,  to  enaft  Laws  upon  Old-Charter  Principles; 
but  they  all  failed,  and  the  Laws  were  diiallowed  in 
Great  Britain.'} 

The  Principle  of  Law  which  now  governs  us,  is 
to  punifh  Crimes,  only  as  they  affeft  Society.  From 
hence  it  is,  we  fee,  many  Offences  in  England  are 
punifhed,  often  in  no  Ways  proportioned  to  the 
real  Heinoufnefe  of  the  Crime :  —  Thus,  to  counter- 
feit a  Shilling  is  a  higher  Crime  than  to  kill  one's 
Father.  One  is  High  Treafon  —  the  other  is  only 
Felony. 

High  Treafon,  Gentlemen,  is  the  higheft  Offence 
our  Law  knows  of,  and  is  a  Crime  againft  the  very 
End  of  Government,  and  tends  to  deftroy  its  very 
Being.  Moft  of  the  Offences  which  amount  to 
High  Treafon,  we,  here,  by  Reafon  of  our  Diftance 
from  the  Perfon  of  our  Sovereign,  cannot  commit ; 
fome  we  may,  which,  before  I  clofe,  I  may  have 
Occafion  to  mention. 

(Here  the  Chief  Juftice  was  concife  upon  the 
Articles,  Felony,  Burglary,  Forgery,  Arfon,  Sodomy 

and 
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and  Theft;  upon  which  laft,  he  obferved,  that  our  1768. 

provincial  Law  had  reduced  the  Penalty  fo  low,  he  charcit^ 

wifhed  the  Government  would,  fince  the  great  In-  THB  Grand 
creafe  of  that  pernicious  Crime,  make  fome  further 
Provision  againft  it.) 


Jury. 


Perjury,  Gentlemen,  is  not,  by  the  Law  of  Eng- 
land, or  our  Provincial  Law,  made  capital,  which 
has  often  excited  my  Wonder.  There  is  no  Crime 
I  now  think  of,  more  pernicious  to  Society.  Per- 
jury, in  a  legal  Senfe,  is  a  falfe  Swearing  in  a  Court 
of  Record,  in  a  Point  material  to  the  Iffue.  But 
that  Man  muft  be  abandoned  to  all  Senfe  of  Relig- 
ion, who  can  call  his  God  to  witnefs  a  Falfehood, 
even  where,  in  a  Law-Senfe,  it  might  not  amount 
to  Perjury.  The  lighteft  Punifhment  fuch  a  Man 
muft  expedl  to  feel,  is  to  be  perpetually  goaded 
with  the  Stings  of  his  own  Confluence.  Surely,  the 
Time  or  Place  can  be  no  Ways  material  in  the 
Divine  Mind,  where  a  Man  willfully  fwears  a 
Falfehood.  He,  who  can  deliberately  call  his 
Maker  to  witnefs  to  a  Lie,  muft  live  in  Horror 
all  his  Days.  I  am  forry  we  have  fo  much  Reafon 
to  think  this  Crime  is  fo  frequently  committed  in 
our  Cuftom-Houfe  Oaths. 

There  are  a  Multitude  of  other  Crimes  of  the 
moft  dangerous  Tendency,  which  ftrike  the  Mind 
of  the  Generality,  when  we  hear  Rumours  of  them, 
with  no  great  Horror — yet  are  plainly  introdu&ive 
of  the  utmoft  Confufion  into'  Society,  deftroy  its 
Harmony,  produce  Blood  (hed  and  Murder  —  in 
(hort,  if  allowed  to  increafey/they  muft  fap  the 
Foundation  of  all  Government     Such  are  Riots, 

Routs 
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1768.  Routs  and  unlawful  Aflemblies.  Yet,  who  would 
^I^Tto'  hve  in  a  State  where  he  was  frequently  alarmed 
TuryGrAND  with  RePolts  °f  Ae  Kind?  You,  Gentlemen,  who 
live  in  the  Country,  feldom  hear  of  these  Things, 
but  we,  who  live  in  Town,  fee,  feel  and  hear  of 
them  often  —  that  there  is  a  going  to  be  a  Rumpus, 
as  it  is  called  —  a  cant  Word  for  a  Riot.  This 
excites  no  great  Horror  in  our  Mind ;  but  if  we 
were  told,  that  fuch  a  Man's  Houfe  was  to  be 
deftroyed  —  fuch  a  Man  to  be  killed  —  it  would 
fill  us  with  great  Dread  of  the  Confequences.  — 
Yet  the  plain  natural  Tendency  of  thefe  Things  is 
to  this  very  End. 

An  Infult,  only,  may,  at  firft,  be  defigned  to  a 
private  Perfon;  but,  when  once  an  Aflembly  is 
gathered,  any  one  of  that  Company  who  has  a 
private  Pique  againft  any  Individual,  and  has  a 
Hand  in  the  Lead,  may  eafily  draw  fuch  a  Multi- 
tude to  commit  Crimes  which,  at  firft,  they  had  not 
the  leaft  Intention  to  do ;  nay,  would  have  fhud- 
dered  at,  if  mentioned. 

(Here  the  Chief  Juftice  went  into  the  well- 
known  Law  of  Aggreflbrs  and  Defenders  fn  Riots 
and  Aflaults,  and  recommended  to  the  Inhabitants 
of  Bofton  a  watchful  Eye  over  their  Servants.) 

One  other  Offence,  which  tends  much  to  difturb 
the  Peace  and  deftroy  the  Order  of  the  Community, 
is  that  of  Libelling.* 

This 

*  If  the  Severity  of  the  Law,  touching  Libels,  as  it  hath  fometimes 
been  laid  down,  be  duly  weighed,  it  rauft  ftrike  both  Houfe*  of  Parlia- 
ment with  Terror  and  Difmay.  The  Lords'  Proteft,  in  November, 
1763.    p.  9. 
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This  Offence  has  increafed  very  much,  of  late,      1768. 
and  threatens  the  Subverfion  of  all  Rule  among  us.  chargbto' 
There  are  People  who  make  it  their  Bufinefi  to  the  Grand 
furnifh  the  Prefe  with  the  moft  fcandalous  and  de- 
famatory Pieces. 

No  Government,— -in  Europe,  I  am  fure,' — not 
one  that  is  counted  the  moft  free,  would  have  toler- 
ated thofe  libellous  Pieces  which  we  have  feen  in 
the  publick  Prints,  within  this  Twelve-month  paft. 
Thefe  Publications  have  often  brought  to  my 
Mind  a  Story  I  have  heard  of  one  Wilkes,  of 
whom  you  all  have  heard  —  and  whom,  I  am  forry 
to  fay  it,  fome  among  us  fhow  too  great  a  Defire  to 
imitate.  That  Perfon  was  once  afked,  while  he 
was  writing,  how  far  a  Man  in  an  Englifh  Govern- 
ment might  go,  in  his  Publications,  and  not  come 
within  the  Laws  of  High  Treafon.  To  which  he 
anfwered,  he  was  juft  then  trying  how  for  he  could 
go.  Thefe  Authors  among  us  feem  to  be  trying 
the  fame  dangerous  Experiment  I  will  not  pro- 
nounce thofe  Authors  guilty  of  High  Treafon ;  but 
I  will  venture  to  fay,  they  come  as  near  it  as  poffi- 
ble,  and  not  come  within  it. 

For  thefe  feven  or  eight  Years,  I  have  made  it 
my  conftant  Practice  to  read  every  Book  upon  the 
Crown-Law  I  could  meet  with ;  and  I  never  yet 
read  or  heard,  till  of  late,  the  Dodlrine  that  fome 
particular  Perfon  muft  be  ftruck  at  —  that  Names 
of  particular  Perfons  were  neceflary  —  that  the 
initial  or  final  Letters  muft  be  inferted,  in  Order  to 
make  a  Libel, 

This 


/ 


Jury. 
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This  Notion  which  has  lately  prevailed  feems  to 
Chmlge^to  ar*fe  fr°m  a  Miftake  of  fome  of  our  Books,  where 
T"»EvGrand  f°me  defamatory  Pieces  have  been  adjudged  Li- 
bels, becaufe  the  Authors  had  put  down  the  initial 
or  final  Letters  of  the  Names  of  certain  Perfons. 
But,  furely,  it  never  follows  from  hence,  that  this  is 
the  only  Way  of  making  a  Libel. 

The  Rule  of  Law  is,  that  the  Perfon  libelled 
muft  be  fufficiently  marked  out;  for,  if  the  Perfon 
is  fo  fully  delineated,  that  he  is  well  known  without 
putting  his  Name,  it  rather  adds  to  the  Heinoufhefs 
of  the  Offence,  as  it  fhows  the  deliberate  Malice  of 
the  Author,  and  his  wicked  Endeavours  to  elude 
the  Law. 

Neither  is  it  neceflary  to  a  Libel,  that  any  Per- 
fon at  all  be  mentioned  :  As  in  a  Libel  againft  the 

'Government,  wrote  in  Queen  Ann's  Time,  which 
contained  a  Defence  of  Hereditary  Right,  and  a 
Denial  of  the  Right  of  Parliament  to  fix  the  Crown 
where  it  then  was,  (1)  So  there  may  be  a  Libel 
upon  Religion,  —  as  I  remember,  when  I  was  quite 
young,  to  have  heard  of  one  Woolfton  who  wrote 
feveral  Treatifes  againft  the  Miracles  of  Our  Sav- 
iour. (2)  Thus,  in  publishing  of  a  very  obfcene  Book, 
as  the  Earl  of  Rochefter's  Works.     And  one  Curl, 

,  I  think,  was  condemned  to  the  Pillory  for  a  Libel 
of  the  feme  Sort.  (3)  The  Duke  of  Wharton  too, 
who  wrote  a  Book  called  Ezeriph  and  Sophron,  in 
which  a  Parallel  was  run  between  thofe  two  Char- 
afters, 

(1)  Dr.  SacbevtreWs  Cafe,  15  Howell's  State  Trials,  1. 

.  (2)  Sec  26  Howell's  State  Trials,  676. 

.  (3)  10  Howell's  State  Trials,  153. 
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afters,  making  Sophron,  by  whom  was  meant  the      1768. 
Pretender,  a  very  wife    Prince,  and   Ezeriph,  by  charcTt 
whom  was  intended  the  King  then  on  the  Throne,  T^0***0 
a  very  weak  and  wicked  Man.  (4)     In  all  thefe 
Writings  and  many  more  I  might  name,  no  Names 
were  mentioned  nor  ever  fuppofed  neceflary  to  make 
them  Libels;  but  the  Authors  or  Publifhers  were 
committed,  and  punifhed  in  the  fevereft  Manner. 


And  one  Franklin,  who  wrote  againft  Minifters, 
was  imprifoned  and  punifhed;  though  it  was  ob- 
jected, that  there  were  Minifters  of  Religion,  as 
well  as  State.  (5)  Nothing  can  be  clearer,  than  that 
a  Libel  may  as  well  be  without  a  Name,  as  with 
one,  and  without  any  initial  or  final  Letters.  As 
painting  a  Sign,  drawing  a  Man's  Pidlure  with  a 
Gallows  near  it,  or  any  other  Way  fufficiently  de- 
fcriptive  of  the  Perfon  intended. 


I  remember  that  Lord  Talbot,  one  of  the  great- 
eft  Judges  that  ever  fat  on  the  Englifh  Bench,  lays 
it  down  as  the  Rule  of  Libels,  that,  if,  upon  the 
Connexion  and  Comparing  of  the  feveraP  Parts, 
and  then  taking  the  Whole  together,  the  Perfon 
was  plainly  pointed  out  and  eafily  known  to  every 
Reader,  it  was  fufficient  to  conftitute  it  a  Libel.  — 
It  is  enough  if  the  Thing  is  obvious  to  a  common 
Underftanding. 


/ 


I  expedl  fome  will  cry  out,  our  Liberties  are  en- 
dangered —  the  Liberty  of  the  Prefs  is  ftruck  at  — 

but 


v 


(4)  17  Howell's  State  Trials,  666,  &  note. 

(5)  17  Howell's  State  Trials,  6*6. 

34 
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but  let  fuch  People  confider,  that,  if  we  may  write, 
why  not  fpeak  as  freely  of  Men  ?  Shall  a  Man 
print  that,  of  the  firft  Ruler*  of  a  State,  which  he 
will  not  fpeak  of  any  one  Man  in  the  Community? 
Shall  our  first  Magiftrate  be  thus  flandered  with 
impunity  in  an  infamous  Paper?*  —  I  believe  I 
may  fay  thus  much,  without  incurring  the  Imputa- 
tion of  prejudging. 

Formerly,  no  Man  could  print  his  Thoughts,  ever 
fo  modeftly  and  calmly,  or  with  ever  fo  much  Can- 
dour and  Ingenuoufnefs,  upon  any  Subjelt  whatever, 
without  a  Licence.  When  this  Reftraint  was  taken 
ofl;  then  was  the  true  Liberty  of  the  PrefL  Every 
Man  who  prints,  prints  at  his  Peril ;  as  every  Man 
who  fpeaks,  {peaks  at  his  Peril.  It  was  in  this 
Manner  I  treated  this  Subjeft  at  the  laft  Term,  yet 
the  Liberty  of  the  Prefs,  and  the  Danger  of  an 
Imprimatur  was  canted  about,  as  if  the  Prefs  was 
going  under  fome  new  and  illegal  Reftraint.  No 
Gentleman  of  the  Bar,  I  am  fure,  could  have  fo 
mifunderftood  me.  This  Reftraint  of  the  Prefs,  in 
the  Prevention  of  Libels,  is  the  only  Thing  which 
will  preferve  your  Liberty.  To  fuffer  the  licen- 
tious  Abufe  of  Government  is  the  molt  likely  Way 
tQiJeitrnv  its  Freedom.  —  But  fhall  a  Printer  be 
punifhed  ?  —  why,  it  is  faid,  it  is  his  Living.  — 
Shall  a  Highwayman  be  punifhed  ?  To  rob  is  his 
Living.     Shall  a  Thief?  —  to  fteal  is  his  Living.f 

Whence 

•   Vide  the  Supplement   to  the  Boston   Gazette,  February  29, 
1768,  Bofton  Gazette,  March  7,   1768,  March  14,  1768.  (6) 
t  Vid.  Kelyng,23. 


(6)  See  note  at  the  end  of  this  charge. 
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Whence  is  it,  that  this  Difference  is  made  between  1768*  1/ 
him  who  robs  me  of  my  Reputation,„and  who  charcTto'  /\ 
takes  away  my  Property  ?    The  former  is  the  worit  THE  g^and  '  ,.„,  , 

l — *— ' v *  "*  """  JURY. 

or  the  two. 

You,  Gentlemen,  may  be  at  fome  Lofe,  what  is 
Evidence  of  publifhing  a  Libel.  I  will  briefly 
mention  what  is  undoubted  Law  in  this  Cafe.  A 
Bookfeller  having  a  libellous  Book  in  his  Shop  to 
fell  is  full  Evidence  enough  to  you,  Gentlemen,  of 
the  Publifher.  To  fend  a  Libel  about  by  one's 
Servant  to  fell  is  Evidence  alfo.  Gentlemen,  the 
general  Rule  of  Law  here  takes  Plaqe,  that  who 
ever  does  a  Thing  by  another,  does  it  himfelf. 

A  Libel  may  be  as  well  againft  a  private  Pcrfon* 
Gentlemen,  as  againft  one  in  a  publick  Station ;  and 
the  Difturbances  Things  of  this  Sort  are  likely  to 
breed,  is  very  obvious  to  every  Man;  but  the  Con- 
fequences  are  infinitely  more  mifchievous  when  the 
Chief  Ruler  is  openly  attacked.  —  There  is  no  End 
to  thefe  Things. 

But,  it  is  faid,  if  we  have  a  bad  Ruler,  there  isno 
other  Means  of  Redrefs.     This  is  a  Miftake.  Pto  I 
be  fure  the  Chief  Ruler  of  the  Province  is  not  to  be  I 
brought  into  this  Court  to  anfwer  for  any  Mifdemean^J 
our:  but  we  muft  feek  Relief  from  Great  Britain.  (7)        %. 
If  our  Govemour  a<5ts  in  an  illegal  Manner,  we  have 
a  good  King,  and  can  eafily  have  him  removed.        $$< 

Upon 


(7)  For  an  article  by  Quincy  on  the  liability  of  all  officers  to  impeach- 
ment, and  the  caufes  therefor,  publifhed  in  the  "  Bofton  Gazette  "  of 
Jan.  4,  1768,  fee  App.  IV. 


268  March  Term  8  Geo.  3. 

1 768.       Upon  a  juft  Complaint  we  may  have  a  Govemour 
Cal^TTcf  ordered  to  Weftminfter  and  there  dyed  and  pun- 
™«  Grand    i(hed.    We  have  feen  Inftances  of  this.    But,  I  am 
fure,  I  do  not  believe  our  prefent  Govemour  is  de- 
ferving  of  fuch  Treatment :    I  am  myfelf  fully  con- 
vinced of  his  Uprightnefe  and  Integrity. 


Jury. 


/ 


Judge  Fofter,  who  is  one  of  Ae  cleared  and  moft 

accurate  Writer?  I  ever  met  with,  upon  the  Crown- 

Law,  lays  it  down,  that  no  Subjeft,  in  Society,  has 

a  Right  to  avenge  his  own  Wrongs,  but  muft  feck 

~y   his  Redrcfe  in  the  Method  the  Laws  of  his  Country 

^        alloy.     An4  if  it  fhould  unfortunately  happen,  that 

x   ^  /  *        I   any  one  Individual  fhould  be  injured,  or  greatly 

r     A 1  I  wronged,  by  thofe  appointed  to  rule  over  him,  and 

0J(  I  the  Laws  of  the  Land  afford  him  no  Remedy,  he 

t^       A       1  ought  patiently  to  bear  his  unhappy  Lot ;  and  it  is 

*        ^f^l        1  incumbent  on  him  to  have  Recourfe  to  that  Max- 

tf  jr  x  •""        Wm»  that  Vengeance  belongeth   only   to  the   Moft 


& 


^y      \Higb. 


Vs 


r 


Gentlemen  of  the  Grand  Jury :  You  are  to  re- 
member the  Oath  of  God  which  is  upon  you.  You 
are   fworn  truly  to  prefent  all   fuch  Matters  and 

Things 

;  /  r  •  %u.  if  hit  Honour  (the  Chief  Juft  ice)  don't  refer  to  Fofter's  Crown 

Law,  136,  q.  a/.     And 
t  %u.  if  Judge  Fofter*s  Words  will  bear  the  Conftru&ion  (as  here 

given)  in  its  full  Extent.  (8) 


(8)  The  pafTage  referred  to  is  as  follows : 

"  No  man  under  the  protection  of  the  law  is  to  be  the  avenger  of  his 
"  own  wrongs.  If  they  are  of  fuch  a  nature  for  which  the  laws  of  fociety 
"  will  give  him  an  adequate  remedy,  thither  he  ought  to  refort :  but  be 
44  they  of  what  nature  foever,  he  ought  to  bear  his  lot  with  patience  and 
**  remember,  That  Vengeance  belongeth  only  to  the  Moft  High.** 
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Things  as  (hall  be  given  you  in  Charge.* — Go  1760. 
now  and  fee  how  you  can  get  over  your  Oath :  —  CharcTt^ 
Go  now  and  fee  if  you  can  avoid  making  a  Pre-  ™E  G***D 
fentment  of  thofe  heinous  Offences  with  which  you 
have  now  been  charged.  —  In  doing  your  Duty 
and  in  the  Obfervance  of  your  Oath,  you  may 
caufe  a  Clamour  againft  you ;  Reproach  may  be 
thrown  on  you;  you  may  be  vilified  and  flan- 
dered ;  —  but  remember  your  own  Confciences. 
In  the  faithful  Difcharge  of  your  Duty,  you  will 
find,  at  lead,  the  Approbation  of  a  good  Confcience. 
You  ought  not,  by  any  Means,  to  regard  the  Cen- 
fure  you  may  meet  with,  from  the  Performance  of 
your  Duty  as  Grand  Jurymen.  Remember  that 
you  and  I  are  to  give  an  Account  to  our  God  at 
his  awfull  Tribunal,  how  we  have  difcharged  our 
relpeftive  Duties,  and  of  our  Obfervance  of  the 
feveral  Oaths  of  God,  with  which  each  of  us  is 
kid  under  the  greateft  Obligations. —  I  hope,  Gen- 
tlemen, 

*  $u.  if  the  Words  of  the  Oath  will  bear  any  fuch  Conftruftion  ;  and 
fee  the  precedent  Words  of  the  Oath  in  the  Law- Book.  (9) 


(9)  Prov.  St.  4  W.  &  M.  (ed.  1759)  a6»  where  the  oath  of  the  fore- 
man and  other  grand  jurors  is  thus  t 

•  •  "XTOU  as  Foreman  of  this  Inqueft  for  the  Body  of  this  County  of 
X  S.  You  (hall  diligently  enquire  and  a  true  Prefentment  make 
"  of  all  fuch  Matters  and  Things  as  (hall  be  given  you  in  Charge  ;  the 
"  King  and  Queen's  Majeflies  Counfel,  your  Fellows  and  your  own,  you 
"  (hall  keep  fecret ;  you  (hall  prefent  no  Man  for  Envy,  Hatred  or 
"  Malice  ;  neither  (hall  you  leave  any  Man  unprefented  for  Love,  Fear, 
"  Favour  or  Affection,  or  Hope  of  Reward :  But  you  (hall  prcfcnt 
"  Things  truly  as  they  come  to  your  Knowledge  according  to  the  bed  of 
"  your  Understanding.     So  help  you  GOD." 

••  ^T^HE  fame  Oath  which  your  Foreman  hath  taken  on  his  Part, 
X      you  and  every  of  you  on  your  Behalf  (hall  well  and  truly 
"  obferve  and  keep.    So  help  you  GOD" 
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tlemen,  you  will  bear  in  Mind  what  I  have  now 
(aid,  and  pray  that  we  may  all  finally  be  acquitted 
at  the  Bar  of  God. 


N.  B.  The  Grand  Jury  found  no  Bill  for  Libel- 
ling. 

At  the  Superiour  Court  held  fhortly  after,  at 
Charleftown,  the  Chief  Juftice,  (as  I  was  well 
informed,)  in  his  Charge  to  the  Grand  Jury,  gave  a 
gentle  Touch  upon  the  Conduft  of  this  (Suffolk) 
Grand  Jury,  in  not  finding  a  Bill,  after  fuch  a 
Home-Charge. 

$u.  of  fome  Points  of  Law  laid  down  in  the 
preceeding  Charge: — And  vide  Bollan  on  the 
Freedom  of  Speech  and  Writing  upon  Publick 
Affairs,  p.  45,  46,  47,  and  onward. 

Fide  2  Lord  Raymond,  879. 


Note. 


The  circumftances  which  gave  rife  to  the  alleged  libel  referred  to  by  the 
Chief  Juftice  were  as  follows:  Hutohinfon  had  been  a  member  of  the 
Council  for  fome  years  before  he  became  Lieutenant  Governor.  After 
receiving  this  appointment,  though  no  longer  elected  to  the  Council,  he 
continued  to  occupy  a  (eat  in  that  body,  on  the  ground  that  the  Lieutenant 
Governor  poflefled  iuch  a  privilege  ex  officio.  This  claim  was  the  occa- 
fion  of  a  warm  controverfy  between  the  Houfe  of  Reprefentatives  and  the 
Governor,  the  former  averting  that  it  afforded  "  a  new  and  additional 
inftance  of  ambition  and  a  lull  of  power**  on  the  part  of  the  Lieutenant 
Governor,  which  charge  Hutchinfon  declares  to  have  been  the  work  of 
Major  Hawley,in  revenge  for  imagined  ill-treatment  in  Court.  3  Hutch. 
Hift.  Mafs.  175  {ante,  p.  249, 50).  The  Governor  reprefented  the  affair 
to  Lord  Shelburne,  then  Secretary  of  State,  and  received  a  reply,  approv- 
ing of  his  conduct,  cenfuring  the  Houfe  in  general,  and  feveral  members 
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in  particular.  This  excited  much  indignation  in  the  Houfe,  who  there- 
upon charged  the  Governor  with  mifreprefenting  the  character  of-  their 
members,  and  alfo  prepared  a  letter  to  the  Secretary  of  State,  praying  for 
an  opportunity  of  vindicating  themfelves  and  their  conflituents. 

It  was  at  this  time  that  the  article  in  queftion  appeared  in  the  fupple- 
ment  to  the  **  Bofton  Gazette  %*  of  February  19,  1768,  referred  to  by  the 
reporter,  together  with  the  two  following  papers,  containing  the  proceed- 
ings of  the  Council  and  Houfe,  and  other  communications  relating  to 
the  affair.  The  file  of  Bofton  newipapers  for  that  year,  from  which  we 
copy,  is  in  the  poflfeflion  of  the  Maflachufetts  Hiftorical  Society,  and 
contains  many  pen  and  ink  notes,  references,  &c,  by  the  original  owner 
and  compiler,  Harbottle  Dorr,  a  Bofton  merchant  of  the  period.  Thefe 
we  have  enclofed  in  brackets  where  they  occur. 

From  the  fupplement  to  the  "  Bofton  Gazette,**  Feb*y  29,  1768  : 

[By  Doctor  Warren.'] 
"  Meffieurs  Edbs  &  Gill, 

'•  Please  to  insert  the  following. 
•  •  Tt  If  A  Y  it  pleafe  your ,  We  have  for  a  long  time  known 

J.VJL  your  Enmity  to  this  Province.  We  have  had  foil  Proof  of  your 
"  Cruelty  to  a  loyal  People.  No  Age  has  perhaps  furnifhed  a  more  glar- 
"  ing  Inftance  of  obftinate  Perfeverance  in  the  Path  of  Malice,  than  is 

**  now  exhibited  in  your .     Could  you  have  reaped  any  Ad- 

"  vantage  from  injuring  this  People,  there  would  have  been  fome  Excufe 
44  for  the  manifold  Abufes  with  which  you  have  loaded  them.  But  when 
«  a  diabolical  Thirft  for  Mifchief  is  the  alone  Motive  of  your  Conduit, 
"  you  muft  not  wonder  if  you  are  treated  with  open  Diflike  \  for  it  is 
44  impoflible,  how  much  foever  we  endeavour  it,  to  feel  any  Efteem  for 

*•  a  Man  like  you Bad  as  the  World  may  be,  there  is  yet  in  every 

44  Breaft  fomething  which  points  out  the  good  Man  as  an  Object  worthy 
44  of  Refpelt,  and  maiks  the  guileful  treacherous  Man-hater  for  Difguft 
•*  and  Infamy. 

44  Nothing  has  ever  been  more  intolerable  than  your  Infolence  upon  a 
44  late  Occafion,  when  you  had  by  your  jefuitical  Infinuations,  induced  a 
44  worthy  Minifter  of  State,  to  form  a  mod  unfavorable  Opinion  of  the 
44  Province  in  general,  and  fome  of  the  mpft  refpedable  Inhabitants  in 
"  particular.   You  had  the  Effrontery  to  produce  a  Letter  from  his  Lord- 

"  fhip,  as  a  Proof  of  your  Succefs  in  calumniating  us. Surely  you  muft 

44  fuppofe  we  have  loft  all  Feeling, or  you  would  not  dare  thus  tauntingly  to 
44  difplay  the  Trophies  of  your  Slanders,  and,  upbraidingly,  to  make  us 
44  fenfible  of  the  inexpreflible  Misfortunes  which  you  have  brought  upon 

**  us. But  I  refrain,  left  a  full  Reprefentation  of  the  Hardfhips  fuffered 

44  by  this  too  long  infulted  People,  fhould  lead  them  to  an  unwarranta- 
••  ble  Revenge.     We  never  can  treat  good  and  patriotic  Rulers  with  too 

"  great 
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1  768.         "great  Reverence But  it  is  certain  that  Men  totally  abandoned  to 

44  Wickednefi,  can  never  merit  our  Regard,  be  their  Stations  ever  (b  high. 

"  *  ffjucb  Men  are  by  God  appointed, 

44  *  the  Devil  may  be  the  Lord's  anointed.'  " 

[By  Dr.  Warren.]  A  trui  Patriot/* 

[This  'was  /uppofed  to  be  a  great  Libel  on  tbe  Governor :  be  recom- 
mended it  to  tbe  Houfe  and  Council  to  confider  it.  Tbe  Grand  Jury  ivere 
inf true  ted  to  find  a  Bill,  but  tbey  did  not."] 

Bancroft  attributes  the  above  article  to  Otis  as  "  bearing  the  marks  of 
his  excited  mind."     VI.  Bancroft's  Hift.  U.  S.  131. 

From  the  "  Bofton  Gazette,"  March  7,  1768  : 

44  Boston,  March  3,  1768. 

44  Tuefday  laft  his  Excellency  the  Governor  was  pleafed  to  (end  the 
44  following  Mcflage  to  the  Honorable  His  Majefty's  Council : 

44  Gentlemen  of  tbe  Council, 
**  ▼   HAVE  been  ufed  to  treat  the  Publications  in  the  Bof ton-Gazette 

X  with  the  Contempt  they  deferve,  but  when  they  are  carried  to  a 
44  length,  which  if  unnoticed,  muft  endanger  the  very  Being  of  Govern- 
44  ment,  I  cannot  confidently  with  the  Regard  to  this  Province  which  I 
44  profcfi  and  really  have,  excufe  myfelf  from  taking  Notice  of  a  Publica- 
44  tion  in  the  Bofton-Gaxette  of  Yefterday,  beginning  at  the  top  of  the  fee- 
44  ond  Column  of  the  fecond  Page  of  the  Supplement.  I  therefore  con. 
44  ful ted  you  in  Council  thereupon,  and  have  received  your  unanimous 
44  Advice  that  I  (hould  lay  the  faid  libellous  Paper  before  your  Board  in 
44  your  legiflative  Capacity,  and  likewife  before  the  Houfe  of  Reprefent- 
44  atives. 

44  In  purfuance  of  which  Advice,  I  have  ordered  the  Secretary  to  com- 
44  municate  to  you  the  (aid  libellous  Paper,  that  you  may  take  the  fame 
44  together  with  all  the  Circumftances  attending  it,  into  your  (erious  Con- 
sideration, and  do  therein  as  the  Majefty  of  the  King,  the  Dignity  of  his 
44  Government,  the  Honor  of  this  General  Court,  and  the  true  Intereft 
44  of  this  Province,  (hall  require. 

44  FRA.  BERNARD. 

"Council  Chamber,  March  1,  1768." 

44  In  An  river  to  ivbicb,  tbere  being  tbe  full  Number  of  tbe  Council  prefent 
44  excepting  tbree  Gentlemen,  tbe  Board  unanimoufly  Voted  tbe  following 
44  Addrefs  to  His  Excellency. 

44  To  His  Excellency  Francis  Bernard,  Efq  ;  Captain  General  and 
44  Governor  in  Chief,  in  and  over  his  Majefty's  Province  of  the  Maffa- 
44  cbufetts-Bay  in  New- England,  and  Vice- Admiral  of  the  lame. 


3 
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1768. 

"  The  ADDRESS  of  His  Majefty's  Council  of  the  Province  aforefaid.  ' 

"  May  it  pleafeyour  Excellency, 

•*>"T^HE  Board  have  taken  into  ferious  Conflderation  your  Excel- 
X     lency's  Meflage  of  the  firft  Inftant,  with  the  Bofton-Gazette 
"  communicated  therewith. 

"  The  Article  in  faid  Gazette,  refer'd  to  by  your  Excellency,  gave  the 
"  Board  a  real  Concern,  not  only  as  it  is  mifchievous  in  its  Tendency,  but 
"  as  it  is  a  falfe,  fcandalous  and  impudent  Libel  upon  your  Excellency. 

"  Ah  ho*  the  Author  of  it  may  endeavour  to  fcreen  himfelf  by  the 
"  Omiflion  of  a  Name,  yet  as  it  refers  particularly  to  a  Tranfaftion  fo 
"  lately  had  in  the  General  Court,  there  is  the  high  eft  Prefumption  the 
"  Intention  of  it  could  be  no  otherwife  than  to  place  your  Excellency  in 
"  the  moft  odious  Light. 

"  Such  an  infolent  and  licentious  Attack  on  the  Chief  Magiftrate  (the 
"  King's  Reprefentative  in  the  Province)  involves  in  it  an  Attack  on 
41  Government  itfelf ;  as  it  is  fubverfive  of  all  Order  and  Decorum)  and 
"  manifeftly  tends  to  deftroy  the  Subordination,  that  is  abfolutely  neceflary 
"  to  good  Government,  and  the  Well-being  of  Society.  It  would  have 
"  been  flagitious  at  any  Time,  but  being  perpetrated  while  the  General 
"  Court  is  fitting,  and  a  Tranfa&ion  in  the  Court  the  alledged  Occafion  of 
"  it,  it  becomes  from  thefe  and  other  Circumftances,  in  the  higheft  degree 
"  flagitious ;  and  may  juftly  be  deemed,  not  only  an  Infult  on  the  General 
"  Court;  not  only  an  Infult  on  the  King's  Authority,  and  the  Dignity  of 
44  his  Government,  but  as  it  concludes  with  the  moft  unwarrantable  Pro- 
44  fanenefs,  an  Infult  upon  the  King  of  Kings. 

44  The  Board  therefore  cannot  but  look  upon  the  faid  Libel  with  the 
44  utmoft  Abhorrence  and  Deteftation  t  and  they  are  firmly  perfuaded 
44  the  Province  in  general  view  it  in  the  fame  light :  The  Threats  there- 
44  fore  implied  in  the  faid  Libel  cannot  be  the  Threats  of  the  Province, 
44  but  of  the  Libeller. 

44  The  Board  take  this  Opportunity,  with  one  Voice  to  allure  your  Ex- 
44  cellency  that,  to  the  utmoft  of  their  Power,  they  will  always  defend  and 
44  fupport  the  Honor  and  Dignity  of  the  King's  Governor  *  and  will  be  , 
44  ever  ready  to  do,  in  this  Affair,  as  in  every  other,  whatever  the  Majefty 
44  of  the  King,  the  Honor  of  the  General  Court,  and  the  true  Intereft  of 
44  this  Province,  (hall  require. 


44  In  COUNCIL,  3rd  March,  1768. 

44  Ordered  unanimously,  That  the  foregoing  Addrefs  be  prefented 
1  to  His  Excellency  the  Governor,  and  that  Samuel  Danfortb,  Benja- 
1  min  Lincoln,  IVilliam  Brattle,  Thomas  Hubbard,  and  Harrifon  Gray* 
1  Efqrs.,  be  a  Committee  to  wait  on  His  Excellency  therewith. 

44  A.  Olivbr,  Secr'y. 

35 
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44  His  Excellency  loas  f leafed  to  return  the following  Anfwer : 

44  Gentlemen, 

•  T  Thank  you  moft  heartily  for  this  Addrefe,  in  which  you  exprefs  fo 
JL  full  and  unanimous  a  Senfe  of  your*  Duty  to  the  King,  and  your 
44  Rcfolution  to  fupport  his  Government  in  this  Province.  For  myfeif,  I 
44  am  To  fortified  in  a  Confbioufhefs  of  my  own  Integrity,  which  has  btth- 
44  erto  defied  the  utmoft  Malice  to  impeach  it  publickly,  that  I  am  not  to 
44  be  moved  by  the  impotent  Attacks  of  an  anonymous  Libeller.  I  would 
44  not  have  taken  Notice  of  the  Libel  in  queftion,  if  I  had  not  apprehended 
44  it  pregnant  with  Danger  to  the  Government.  As  you  are  of  the  fame 
44  Opinion,  I  have  only  to  a((iire  you  that  I  will  at  all  Times  moft  readily 
44  join  with  you  in  all  proper  Meafures  to  maintain  the  Authority  of  the 
44  King,  and  promote  the  Welfare  of  the  People,  within  the  Province, 
44  committed  by  His  Majefty  to  my  Charge. 

"Fra.  Bernard. 
44  Council  Chamber, 
"March  3,  1768. 

44  His  Excellency  fent  the  like  Mefage  to  the  Houfe  of  Refrefentathues 
44  as  the  f  receding  to  the  Council,  mutatis  mutandis  j  to  which  the  Houfe 
44  made  the  following  Anfwer \ 

U 

44  In  the  Houfe  of  Reprefeniati<ues,  March  3,  1718. 

k*  y^VRDERED,  That  Mr.  Hancock,  Mr.  Otis,  Col.  Ward,  Mr. 
V^/   Spooner,  and  Capt.  Bradford,  be  a  Committee  to  wait  on  his 
44  Excellency  the  Governor,  with  the  following  Anfwer  to  his  MefXage 
44  of  the  ift  Inftant.  t 

•4T.  Cushing,  Spk'r. 

44  May  it  fleafcyour  Excellency, 

•  •  T  N  Duty  and  great  Refpeft  to  his  Majefty 's  Reprefentative  and 
JL  Governor  of  the  Province,  this  Houfe  have  given  all  due  Atten- 
44  tion  to  your  Meflage  of  the  firft  Inftant.  You  are  pleafed  to  recom- 
44  mend  to  their  ferious  Confideration,  a  publication  in  the  Bofton  Gazette 
44  of  Monday  laft  as  *  being  carried  to  a  length,  which  if  unnoticed,  mud 
44  endanger  the  very  Being  of  Government.'  In  this  View,  your  Excel- 
44  lency,  in  the  Notice  you  have  taken  of  it,  without  doubt,  a£ted  4  con- 
44  fiftently  with  the  Regard  to  this  Province,  which  you  profefs.' 

44  We  are  very  forry  that  any  Publication  in  the  News  Paper,  or  any 
44  other  Caufe,  ftiould  give  your  Excellency  an  Apprchcnfion  of  Danger 
44  to  the  Being  or  Dignity  of  His  Majefty's  Government  here.  But  this 
44  Houfe,  after  Examination  into  the  Nature  and  Importance  of  the  Pa- 
44  per  referred  to,  cannot  fee  Reafon  to  admit  of  fuch  Conclufion  as  your 
44  Excellency  has  formed.     No  particular  Perfon  publick  or  private  is 

44  named 
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44  named  in  it  i  And  as  it  doth  not  appear  to  the  Houfe,  that  any  thing         1 768. 
**  contained  in  it  can  affect  4  the  Majefty  of  the  King,  the  Dignity  of  the 
44  Government,  the  Honour  of  the  General  Court  or  the  true  Intereft  of 
44  the  Province,*  they  think  they  may  Toe  fully  juftified  in  their  Determi- 
44  nation  to  take  no  further  Notice  of  it.* 

44  The  Liberty  of  the  Pre6  is  a  great  Bulwark  of  the  Liberty  of  the 
44  People :  It  is  therefore  the  incumbent  Duty  of  thofe  who  are  confti- 
44  tuted  the  Guardians  of  the  People's  Rights  to  defend  and  maintain  it. 
44  This  Houfe,  however,  as  one  Branch  of  the  Legiflature,  in  which  Ca- 
44  pacity  alone  they  have  any  Authority,  are  ready  to  difcountenance  an 
44  Abufe  of  this  Privilege,  whenever  there  (hall  be  Occafion  for  it :  Should 
44  the  proper  Bounds  of  it  be  at  any  Time  tranfgrefTed,  to  the  Prejudice 
44  of  Individuals  or  the  Publick;  it  is  their  Opinion  at  prefent,  that  Pro- 
44  vifion  is  already  made  for  the  Punifhment  of  Offenders  in  the  common 
44  Courfe  of  the  Law.  This  Provifion  the  Houfe  apprehend,  in  the  prcf- 
44  ent  State  of  Tranquility  in  the  Province,  is  fufficient,  without  the 
44  Intcrpofition  of  the  General  Aflfembly ;  which  however,  it  is  hoped, 
44  will,  at  all  Times,  be  'both  ready  and  willing,  to  fupport  the  executive 
••  Power,  in  the  due  Adminiftration  of  Juftice,  whenever  any  extraor- 
dinary Aid  fliall  become  needful." 

* 44  The  Drvifion  upon  this  S^ueftion  *was  $6  to  i%.  lie  Divifion  in  the 
Houfe  ufon  this  Mejfage  *was  39  to  30.*' 

From  the  fame  paper  : 
44  MeJJieurs  Edbs  &  Gill, 

44  Pleafe  to  in/ert  the  following  ? 
••  T\^"Y  firft  performance,  has  by  a  ftrange  kind  of  compliment, 
J.VJL  °ccn  DV  fome  applied  to  his  Excellency  Governor  Bernard. 
44  It  is  not  for  me  to  account  for  the  conftrultion  put  upon  it.  Every 
44  man  has  a  right  to  make  his  own  remarks,  and  if  he  fatisfics  himfelf, 
4,4  he  will  not  difpleafe  me.  I  will  however  inform  the  Public,  that  I 
44  have  the  mod  facred  regard  to  the  characters  of  all  good  men,  and 
44  would  fooner  cut  my  hand  from  my  body,  than  ftrike  at  the  reputation 
44  of  an  honcft  member  of  the  community  :  But  there  are  circumftances, 
44  in  which  not  juftice  alone,  but  humanity  itfelf,  obliges  us  to  hold  up  the 
44  villain  to  v/rw,  and  expofe  his  guilt,  to  prevent  his  deftroying  the 
44  innocent.  —  Whoever  he  is  whofe  confcience  tells  him  he  is  not  the 
44  monfter  I  have  port  raited,  may  reft  aflTured  I  did  not  aim  at  him  ;  but 
44  the  perfon  who  knows  the  black  picture  exhibited,  to  be  his  own,  is 
44  welcome  to  take  it  to  himfelf.  —  The  Imputation  of  difaffeclion  to  the 
44  King  and  the  Government,  brought  againft  me  by  his  Majefty's  coun- 
44  cil,  I  (hall  anfwer  only  by  a  quotation  from  the  paper  which  they  have 
44  been  pleafed  to  cenfure,  where  I  fay,  4  We  can  never  treat  good  and 
44  patriotic  rulers  with  too  great  reverence.'      In  which  fentence  I  hope 

44  the 
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1 768.  "  the  honorable  Board  will  not  fay  I  have  omitted  to  declare  my  fenti- 
44  menu  of  the  duty  which  every  good  fubje&  owes  to  his  prefent  Majefty, 
44  and  all  worthy  fubordinate  magistrates.  And  I  flatter  myfelr,  that  the 
44  fentiments  of  the  Board  coincide  with  mine ;  if  they  do  not,  I  muft 
44  diflent  from  them.  —  Their  charge  of  profaneis,  I  humbly  apprehend, 
44  was  occafioned  by  their  forcing  a  fenfe  upon  the  two  laft  lines,  totally 
44  different  from  what  I  intended  they  (hould  convey — My  defign  was  to 
44  compare  wicked  men,  and  efpecially  wicked  magiftrates,  to  thofe  ene- 
44  roies  to  mankind  the  devils,  and  to  intimate  that  the  devils  themfelves 
44  might  boaft  of  divine  authority  to  (educe  and  ruin  mankind,  with  as 
44  much  reafon  and  juftice,  as  wicked  rulers  can  pretend  to  derive  from 
44  God,  or  from  his  word,  a  right  to  opprefe,  harrafe  and  enflave  their 
44  fellow-creatures.  The  beneficent  Lord  of  the  univerfe  delights  in 
44  viewing  the  happinefi  of  all  men  :  And  (b  far  as  civil  government  is 
44  of  divine  inftitution,  it  was  calculated  for  the  greateft  good  of  the 
44  whole  community :  And  whenever  it  ceafes  to  be  of  general  advan- 
44  tage,  it  ceafes  to  be  of  divine  appointment  j  and  the  magiftrates  in  fuch 
44  a  community  have  no  claim  to  that  honor  which  the  divine  Legiflator 
44  has  afligned  to  magiftrates  of  his  election.  I  hope  the  honorable  Board 
44  will  not  condemn  a  man  for  exprefling  his  contempt  for  the  odious  doc- 
44  trines  of  divine  hereditary  right  in  princes,  and  of  paffive  obedience, 
44  which  he  thinks  diftionorary  to  almighty  God,  the  common  and  impar- 
44  tial  Father  of  the  fpecies,  and  ruinous  both  to  Kings  and  Subjects ; 
44  and  which  if  adhered  to,  would  dethrone  his  prefent  Majefty,  and  dc- 
44  ftroy  the  Britiih  nation.  The  honorable  Board  is  humbly  requefted 
44  to  examine  whether  the  above  is  not  the  mod  natural  and  obvious 
44  fenfe  of  the  quoted  lines :  Certainly  when  1  read  them,  I  thought  it 
44  the  only  fenfe  ;  and  I  (hall  think  myfelf  very  unhappy  in  my  readers, 
44  (hould  they  generally  put  that  conftru&ion  upon  them  which  the  hon- 
44  orable  Board  have  been  pleafed  to  adopt. 

44  1  (hall  at  all  times  write  my  fentiments*  with  freedom,  and  with  de- 
44  cency  too  ;  the  rules  of  which  I  am  not  altogether  unacquainted  with. 
"  — While  the  Prc(s  is  open,  I  (hall  publifti  whatever  I  think  conducive 
44  to  general  emolument ;  when  it  is  fupprefled,  I  (hall  look  upon  my 
44  country  as  loft,  and  with  a  Heady  fortitude  expeel  to  feel  the  general 
44  (hock  I 

44  A  true  Patriot." 


"PRINTERS! 
44  Insert  the  following  I 
44  A    libel  on    a    Lobfter. 
tt  y  Hope  none  will  be  offended;  but   I  really  prefer  a  Crab  to  a 
X   Lobfter.* 

44  Libellus  Famofus. 

44  •  See  $  Report.  125. 
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"  A  Libel  on  Crabs. 

••  X  Care  not  a  Farthing  who  is  offended ;    I  would  not  give  one 
I    Lobfter  for  Ten  Crabs.* 


1  Fa  mo/us  Libellus. 


"  •  See  WeflminAer  Journal: 


From  the  "  Bofton  Gazette,*'  March  14,  1768. 
"  MeffUurs  Edes  &  Gill,  [Dr.  Warren.] 

••  Plea/e  to  infert  the  following : 

U  TT  TITH  Pleafure  I  hear  the  general  Voice  of  this  People  in 
V  V  favor  of  freedom  ;  and  it  gives  me  folid  fatisfa&ion  to  find 
"  all  orders  of  unplaced  independent  men,  firmly  determined,  as  far  as  in 
"  them  lies,  to  fupport  their  own  RIGHTS,  and  the  Liberty  of  the 
"  PRESS.  The  hon.  houfe  of  Reprefentatives  have  (hewed  themfelves 
••  refolute  in  the  caufe  of  juftice  —  The  Grand  Jurors  have  convinced  us, 
"  that  no  influence  is  able  to  overcome  their  attachment  to  their  country, 
"and  our  free  conftitution —  they  deferve  honor — But  this  is  one  of 
44  thofe  cafes,  in  which  by  doing  as  they  have  done,  they  really  merit 
"praife  ;  yet  the  path  was  fo  plain,  that  to  have  done  otherwife,  would 

••  have  rendered  them indeed  ! 

."  While  this  People  know  their  true  intereft,  they  will  be  able  to  diftin- 
44  guifh  their  friends  from  their  enemies ;  and  with  uniform  courage,  will 
44  defend  from  tyrannic  violence,  all  thofe  who  generoufly  offer  themfelves 
44  volunteers  in  the  caufe  of  truth  and  humanity.  But  if  ever  a  miftaken 
44  complaifance  leads  them  to  facrifice  their  privileges,  or  the  well-mean- 
44  ing  aflertors  of  them,  they  will  deferve  bondage,  and  foon  will  find 
44  themfelves  in  chains. 

••  Every  fociety  of  men  have  a  clear  right  to  refute  any  unjuft  afper- 
44  fions  upon  their  characters  j  efpecially  when  they  feel  the  ill  effe£ts  of 
44  fuch  afperfions  :  And  though  they  may  not  purfue  the  flanderer  from 
"  motives  of  revenge,  yet  are  obliged  to  endeavour  to  detecl  him,  that  fo 
"  he  may  be  prevented  from  injuring  them  again.  —  This  province  has 
44  been  moft  barbaroufly  traduced  ;  and  now  groans  under  the  weight  of 
14  thofe  misfortunes  which  have  been  thereby  brought  upon  it ;  we  have 
••  detected  fome  of  the  authors ;  we  will  zcaloufly  endeavour  to  deprive 

44  them  of  the  power  of  injuring  us  hereafter. We  will  (trip  the  fer- 

44  pents  of  their  (lings,  &  confign  to  difgrace,  all  thofe  guileful  betrayers 

**  of  their  country. There  is  but  one  way  for  men  to  avoid  being  fet 

"  up  as  objeas  of  general  hate,  which  is,  NOT  TO  DESERVE  IT. 

"  A  trui  Patriot." 


e 
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1768. 

"  n  the  PXINTBRS. 

[S.  J  Jams.] 

K  'TT^H  ERE  it  nothing  (6  fretting  and  vexations  %  nothing  Co  juftly 
X  Tt&miBLB  to  tyrants,  and  their  took  and  abettors,  at  a  Fan 
M  PRESS.  The  reafon  it  obvious  i  namely,  Bccaufe  it  it,  at  it  hat  been 
44  very  juftly  observed,  in  a  ffirited  anfwer  to  a  foirited  fpeech,  « the 
44  bnbwark  of  the  People's  Liberties:  For  thit  reafon  it  it  ever  watched 
44  by  thole  who  are  forming  plant  for  the  deftrudion  of  the  People*t 
44  Libetties,  with  an  envions  and  malignant  eye.  If  a  villain  it  por- 
M  traitcd  and  held  up  to  the  public,  rather  than  foil  in  the  attempt  to  caft 
"  an  odium  upon  the  prcft,  they  will  even  etui  the  character,  and  pro- 
M  nounce  it  a  libel  i  for  it  it  their  abfurd  doctrine,  the  more  trne%  the 
44  more  Hbethms.  It  it  not  at  all  (iirprizing,  that  j*trr  prcls  it  hated,  and 
"jomr  paper  branded  with  the  name  of  *  infamous?  by  fome  men : 
44 These  are  the  men  who  formed  and  pufbed  to  the  utmoft  of  their 
**  power,  the  Uttdetefied  Stamf-Act :  Thefe  are  the  men  who  have  been 
**  forging  chains  and  manacles  j  and  when  they  could  not,  alter  the  moft 
44  impudent  attempt,  force  them  upon  the  people,  have  with  intollerable 
"infolence  endeavored  toperfwade  them  that  they  had  better/*/  them  on 
"tbemfirtoes:  Butjwar  Prefs  has  founded  the  alarm  \  or  to  ufc  the  words 
"of  a ausuw,4 rung  the  alarm  bells'  /tar  Prefs  has  fpoken  to  us  the 
44  words  of  truth :  It  hat  pointed  to  thit  people,  their  danger  and  their 
44  remedy  t  It  hat  Jet  before  them  Liberty  and  Slavery  s  and  with  the 
44  moft  pcrfweJive  and  pungent  language,  conjured  them,  in  the  name  of 
44  God,  and  the  King,  and  for  the  fake  of  all  pofterity,  to  chufc  Liberty 
44  and  refute  Chains  s  Go  on,  for  you  have  been  already  profper*d. 
44  The  People  have  liftned  with  attention  s  They  have  purfued  fucb 
44  mcaJuret  at  in  fpite  of  the  flanderout  tongues  of  their  malicious  enemies 
44  mnft  and  will  be  fucceisful  s  While  thefe  meafures  have  been  taking, 
"jour  Prefs  hat  been  inceflantly  calling  upon  all  to  be  quiet  s  and  pa- 
44  tiently  to  wait  for  their  political  (alvation  —  No  Mobbs —  No  Con- 
44  rutioNt  —  No  Tumults — This  has  been  the  language  of  your  — 

44  •  infamous '  Paper — Let  this  be  the  language  of  all We  know 

44  who  have  abided  us  — We  owe  them  Contempt,  and  we  will  treat  them 
44  with  it  in  foil  meafure :  But  let  not  the  hair  of  their  fcalps  be  touched : 
44  The  time  it  coming,  when  they  (hall  lick  the  duft  and  melt  away.  . 

44  Populus." 

The  next  week's  M  Gatette,*'  publiued  March  aift,  contains  an  ac- 
count of  the  celebration  of  the  anniveriary  of  the  repeal  of  the  Stamp 
Ad,  (March  itthj  and  among  the  toafta  drank  at  a  dinner  of  fifty  gen- 
tlemen at  the  BritUh  Coflee  Houfo,  appear  the  following : 

44  5.  the  Bofiou-Gaxette  and  the  ivrtty  members  of  the  Houfe  ixxbo 
44  'vindicated  tbe  freedom  of  the  PRESS. 
44  6.  Tie  noortby  and  independent  Grand  Jurors  ." 
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Richmond 

Silvefter  Richmond,  Efqr.,  Appellant,  davi$. 


Rec.  1768. 
Fol.  134. 


verf. 
Benja :  &  Edward  Davis,  Appellees.  ( 1 ) 

An  Officer 
receiving  an 

THE  Jury  find  fpecially:     1.  That  the  Goods  ******* 
J  L  J  _  without  any 

and  Eftate  of  Ebenezer  Stetfon  were  legally  facial  Direc- 

attached,  on  the  third  Day  of  May,  by  the  Appel-  crcdUorTi^ 
lant,  to  anfwer  the  Demand  of  the  Appellees  again  ft  boiden  by 
/••tor  *-aw  to  ^evy 

laid  Stetfon.  the  fame  on 

fuch  Goods  or 
Eftate  as  may 

2.  That  faid  Stetfon  doth  not  appear  to  us  to  have  been 
be  an  abfeonding  Debtor,  till  the  fixth  Day  of  faid  ondie* 

May.  Writ.  Trwu- 


3.  That  the  Execution  in  the  Cafe  was  delivered 
to  the  Appellant,  before  thirty  Days  after  Judg- 
ment were  expired. 

4.  That  the  faid  Appellees  gave  the  Appellant 
no  Orders,  or  Directions,  concerning  the  attached 
EfFe<5ts. 


5.  That,  if  the  Appellant  was  held  by  Law  to 
levy  his  Execution  on  faid  Effects,  without  any 
fpecial  Directions  from  the  Creditors,  the  Jury  find 
for  the  Appellees  the  Sum  of  .£762.  7.  10,  Money, 
Damage  and  Cods,  otherwife  they  find  for  the  Ap- 
pellant. This 


(1)  This  was  an  action  originally  brought  againft  the  appellant  as 
flieriff,  to  recover  damages  for  the  default  of  his  deputy  in  not  levying  an 
execution  upon  certain  property  of  the  judgment  debtor,  which  had 
been  attached  on  the  writ. 


dijjentiente. 
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1 768.  This  Cafe  was  largely  handled  at  the  Bar,  by  the 

Richmond   Council  on  both  Sides.     But,  as  the  Arguments 
*"-       '  were  all  taken  up  by  the  Bench,  we  proceed  to  the 
Learned  Argument  of  the  puifiie  Judge. 

The  Writ  of  Execution,  and  the  Officer's  Duty  there- 
on,  confidered  by  Judge  Trowbridge,  in  the  Cafe  of 
Davis  4*  Richmond. 

A  common  Judgment  Creditor,  in  England,  has 
his  Ele&ion  to  fiie  out  a  Levari  Facias,  a  Fieri 
Facias,  Elegit,  or  Capias  ad  Satisfaciendum,  but  can 
execute  but  one  of  them  at  the  fame  Time. 

The  Levari  Facias  commands  the  Sheriff  that,  of 
the  Lands,  Goods  and  Chattels  of  the  Debtor,  he 
caufe  to  be  Levied,  the  Sum  recovered,  fo  that  he 
have  it  in  Court;  &c,  to  be  delivered  to  the  Cred- 
itors. 

The  Fieri  Facias  commands  the  Sheriff  that  he 
caufe  to  be  made,  of  the  Goods  and  Chattels  of  the 
Debtor,  the  Sum  recovered,  and  to  have  the  Money 
in  Court,  &c,  to  render  the  Creditor  his  Debt, 
&c. 

The  Elegit  commands  the  Sheriff  to  deliver  the 
Debtor's  (roods  and  Chattels  (except  his  Cattle  of 
the  Plough,)  and  half  of  his  Land,  at  a  reafonable 
Price  and  Extent,  to  hold  untill  the  Debt  is  Levied. 

The  Capias  ad  Satisfaciendum  commands  the 
Sheriff  to  take  the  Debtor's  Body,  and  bring  him 

into 
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into  Court,  at  the  Return-Day,  that  he  may  pay  the      1768. 
Debt,  &c.  ^R^I^ 


All  thefe  Writs  are  dire&ed  to  the  Sheriff  only, 
and  he  only  is  to  make  Return  thereof.  Upon  the 
Levari  Facias,  the  Money  is  to  be  levied  by  Sale  of 
the  Goods  and  Chattels.  Upon  the  Fieri  Facias, 
the  Sheriff  is  to  make  the  Money,  by  Sale  of  the 
Goods  and  Chattels.  Upon  the  Elegit,  the  Sheriff 
cannot  fell,  but  muft  deliver  the  Goods  and  Chat- 
tels, and  half  the  Lands  to  the  Creditor,  at  the  Value 
put  on  them  by  a  Jury  of  twelve  Men  under  Oath, 
and  if  there  be  Goods  and  Chattels  enough  to  an- 
fwer  the  Debt,  &c,  the  Land  is  not  to  be  extended.* 
If  the  Debtor  pays  the  Money,  the  Sheriff  ought 
not  to  fell  the  Goods  on  the  Levari  Facias,  or 
Fieri  Facias,  or  deliver  them,  or  extend  the  Land 
on  the  Elegit.  Though,  by  the  Capias  ad  Satis- 
faciendum, the  Sheriff  is  commanded  to  bring  the 
Body  into  Court,  yet,  if  he  receive  the  Money  of 
the  Debtor,  and  bring  it  into  Court,  or  pay  it  to 
the  Creditor,  the  Court  will  excufe  him. 

A  Common  Judgment-Creditor  here  can  have 
but  one  Execution,  and  that  is  directed  to  the  Sher- 
iff, his  Underfheriff,  or  Deputy ;  reciting  the  Judg- 
ment, and  commanding  them,  that,  of  the  Goods, 
Chattels,  or  Lands  of  the  Debtor,  they  caufe  to  be 
paid  and  fatisfied  to  the  Creditor,  at  the  Falue  thereof 
in  Money,  the  aforefaid  Sums,  and  thereof  alfo  to 
fatisfy  themfelves  for  their  own  Fees,  and,  for 
Want  of  Goods,  Chattels,  or  Lands  of  the  Debtor, 

(hewn, 

•  a  Inft.  396. 
3« 


Davis. 


282  March  Term  8  Geo.  s. 

(hewn,  or  found,  to  the  Acceptance  of  the  Creditor, 
they  are  commanded  to  take  the  Debtor  and  com- 
mit him  to  Goal,  and  there  detain  him  untill  he 
pays  tbefkU  Sums  aforefaid*  with  their  Fees,  or  that 
he  be  discharged  by  the  Creditor,  &c*  and  to 
make  Return  of  Doings,  &c.  The  Officer  is  not 
commanded  to  Levy  fiich  Sum  of  Money \  of  the 
Goods,  &a,  and  to  bring  it  into  Court,  (as  by  the 
Levari  Facias*)  or  to  pay  it  to  the  Creditor,  or  to 
make  of  the  Goods  and  Chattels  of  the  Debtor,  the 
Sums  recovered,  and  bring  the  Money  into  Court; 
(as  by  the  Fieri  Farias*)  or  to  pay  the  Money  to  the 
Creditor,  —  but  is,  of  the  Debtor's  Goods,  Chattels, 
or  Lands,  to  caufe  to  be  paid  and  Satisfied  to  the 
Creditor,  at  the  Falue  thereof  in  Money*  the  Sums 
recovered,  &c. ;  that  is,  to  caufe  the  Creditor  to  be 
paid  and  Satisfied  his  Debt  in  the  Goods,  Chattels, 
or  Lands  of  the  Debtor,  at  a  reafonable  Price  and 
Extent,  as  in  the  Elegit;  and  the  Officer  being  alio 
commanded  for  Want  of  Goods,  &c,  to  the  Ac- 
ceptance of  the  Creditor*  to  take  the  Debtor  and 
imprifon  him,  (hews  that  the  Creditor  has  his  Elec- 
tion to  take  his  Satisfa&ion  in  the  Goods,  Chattels, 
or  Lands  of  the  Debtor,  or  to  have  his  Body  im- 
prisoned untill  he  pays  the  Money ;  and  that  he  has 
no  other  Choice.  He  cannot  oblige  the  Officer  to 
take  the  Debtor's  Goods,  Chattels  or  Lands,  and 
fell  them,  and  thereby  raife  Money  to  pay  the  Debt; 
nor  can  he  do  it,  without  the  Confent  of  the  Debtor. 

The  Sheriff  has  no  Right  to  take  a  Debtor's 
Eftate  and  fell  it,  unlefs  he  is  impowcred  by  Law 
to  do  it ;  and  neither  the  Common  Law,  nor  any 
Statute  or  Law  of  the  Province  impowcrs  him  to 

do 
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do  it  here,  unlets  it  be  the  Execution  eftablilhed  by       1768. 
Law;  and  that  neither  expreffly  impowers  him  to  ^iSitcHuom 
do  it,  nor  requires  him  to  do  any  Thing,  that  he         *- 
cannot  do  without  having  fuch  a  Power,  as  doth 
the  Levari  Facias  and  Fieri  Facias ;  and  therefore, 
he  has  no  fuch  Power. 

Of  what  Confequence  will  it  be  to  the  Creditor, 
whether  Goods  or  Eftate,  tendered  or  found,  was  to 
bis  Acceptance,  or  not,  if  the  Creditor  was  not  to 
receive  the  Same  in  Satisfaction  of  his  Debt,  but  the 
Officer  was  obliged  to  raife  the  Money  by  the  Sale 
thereof?  It  ihould,  in  that  Cafe,  rather  have  been, 
to  the  Acceptance  of  the  Officer,  than  the  Cred- 
itor; but  the  Writ  expreffly  makes  the  Debtor's 
being  imprifoned  or  not  depend  on  the  Goods  or 
Eftate,  tendered  or  found,  being  to  the  Acceptance 
of  the  Creditor,  or  not ;  or,  in  other  Words,  on  his 
being  content  to  receive  the  Same  at  the  appraifed 
Value,  in  Satisfaction  of  the  Judgment. 

There  is  neither  Price  nor  Value  mentioned  in 
the  Fieri  Facia* ',  nor  the  Levari  Facias ;  nor  was  it 
proper  for  either  to  be  inferted  in  either  of  thofe 
Writs,  as  the  Eftate  was  to*  be  fold  for  the  moft 
it  would  fetch,  be  it  more  or  lefs :  Becaufe,  if  either 
the  Words,  "at  a  reafonable  Price,"  as  in  the  Elegit, 
or  "  at  the  Value  thereof  in  Money,"  as  in  our 
Writ,  had  been  in  the  Levari  Facias  or  the  Fieri 
Facias,  the  Sheriff  muft  have  caufed  the  Eftate  to 
be  appraifed,  before  he  fold  it  for  the  moft  it  would 
fetch,  and  made  return  thereof  accordingly ;  *  and 

that 

*  1  Inft.  396* 
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that  would  have  been  attended  with  confiderable 
^SiicaMam  Expenfe  to  no  good  Purpofe,  and  for  that  Reafon 
v-  was  not  inferted  in  either  of  thofe  Writs,  upon 
which  the  Money  was  to  be  raifed  by  the  Sale 
of  the  Eftate ;  but  with  great  Propriety  was  in- 
ferted in  our  Writ*  whereby  the  Creditor  was  to 
receive  his  Satisfaftion  in  the  Eftate,  if  he  pleafed, 
and  was  not,  by  the  Proceeds  of  the  Sale  of  it. 

The  Words  "  to  the  Acceptance  of  the  Creditor  * 
were  not  in  the  Writ  when  it  was  firft  eftabliftied, 
as  it  appears  by  the  4th  and  yth  of  Wm.  &  Mary, 
c.  21 1  but  were  inferted  by  Force  of  that  A&,  on 
Purpofe  to  give  the  Creditor  the  Election  aforefaid, 
and  to  oblige  the  Officer  to  govern  himfelf  accord- 
ingly. The  Claufe  of  the  A&  to  this  Purpofe  is  not 
in  either  of  the  laft  Impreffions  of  our  Laws,  but  is 
in  the  Province  Law-Book  printed  in  1726,  p.  35. 
The  Words  are  thefe,  viz*M  *' And  whereas,  by  the 
"  Precedent  or  Form  of  an  Execution,  the  Officer 
"  is  commanded  for  Want  of  Goods,  Chattels  or 
"Lands  of  the  Debtor,  to  be  by  him  {hewn  or 
"found,  within  the  Precinft,  to  take  the  Body  of 
"fiich  Debtor  and  commit  him  to  Prifon: — It  is 
"  hereby  explained,  erta&cd  and  declared  by  the  Au- 
"thority  afore&id,  that  where  Judgment  is  granted 
"for  Money,  or  any  particular  Specie,  the  Creditor 
"Jhall  not  be  compelled  to  take  any  other  Specie,  but 
"in  every  fuch  Cafe,  for  Want  thereof,  the  Officer 
"{hall  take  the  Body  of  the  Debtor  in  Execution 
"  and  imprifon  him,  unlets  fuch  Creditor  {hall  be 
"content  to  receive  his  Satisfaftion  in  fuch  other 
"Eftate  as  may  be  tendered  or  found  And  the 
"Words  *  to  the  Acceptance  of  the  {aid  A.  B.'  {hall 
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"  be  fupplied  and  inferted  in  the  Writ  of  Execution,      1 768. 
"  to  follow  next  the  Word  *  PrecinCt.'  "  R^^ 

Here  is  not  the  lead  Intimation  given,  that  the 
Officer  was  to  raife  the  Money  by  the  Sale  of  the 
Debtor's  Eftate;  but,  on  the  contrary,  it  plainly 
appears,  that  the  Makers  of  this  A6t  thought  that, 
upon  the  old  Writ,  the  Creditor  was  obliged  to  take 
his  Satisfaction  in  fuch  Eftate  of  the  Debtor  as  was 
tendered  or  found,  or  go  without  Satisfaction ;  which 
could  not  be  the  Cafe,  if  the  Officer  was  obliged 
to  raife  the  Money  by  the  Sale  of  the  Eftate ;  and 
therefore,  they  enadt,  that,  where  Judgment  is  for 
Money,  he  (hall  not  be  compelled  to  take  any  other 
Specie,  but,  for  Want  of  it,  the  Officer  Jhall  imprif- 
on  the  Debtor,  unlefs  the  Creditor  is  content  to 
receive  his  Satisfaction  in  fuch  other  Eftate  as  may 
be  tendered  or  found ;  but  don't  add,  "  or  unlefs  the 
Officer  can  raife  the  Money  by  Sale  of  the  Eftate," 
or  Words  to  that  Effedt  —  as  they  doubtlefs  would 
have  done,  had  they  fuppofed  he  was  obliged  to  do 
it,  if  the  Creditor  chofe  he  fhould,  rather  than  re- 
ceive the  Eftate,  or  have  the  Body  imprifoned.  It 
is  plain  alfo,  that  the  Makers  of  this  A<5t  thought, 
that  the  inferring  thofe  Words,  "  to  the  Acceptance 
of  the  Creditor,"  in  the  Execution,  would  give  the 
Creditor,  for  Want  of  the  Money  being  paid  by  the 
Debtor,  his  Election  to  receive  his  Satisfaction  in 
other  Eftate,  or  to  have  the  Debtor  imprifoned 
untiil  he  paid  the  Money;  and  they  intended  it 
fhould  have  that  EfFedt,  and,  therefore,  the  prefent 
Writ  ought  to  be  fo  underftood  and  conftrued. 
Efpecially,  as  this  is  the  Senfe  put  upon  it  by  an 

explanatory 
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1768.      explanatory  A&.     Carth.  396.     4  Bac,  Abn  650. 
10  Co-  101.     ii  Co.  73, 

In  England,  the  Creditor  has  this  Ele&iont  and 
makes  it  by  fuing  out  the  Elegit  or  Capias  ad  Satif* 
faciendum*  and  here,  the  feme  Election  is  given  him, 
though  both  thofc  Writs  arc  included  in  one.  As, 
on  the  Elegit  the  Sheriff  could  not  extend  the  Lands, 
if  there  were  Goods  or  Chattels  enough  to  anfwer 
the  Debt,  &c,  fo  the  A&  of  8  W.  3,  c,  3,  fubjefts  the 
Land  to  be  taken  in  Execution,  unlefs  the  Debtor 
or  his  Attorney  tenders  the  Officer  perfonal  Eftate 
fufficient  to  pay  the  Debt,  &c. ;  But  this  don't  take 
from  the  Creditor  his  Election  of  receiving  his  Sat- 
isfaction in  the  Eftate  tendered  or  found,  or  having 
the  Body  imprifoned ;  nor  doth  it  impower  the 
Officer  to  fell  the  Eftate  tendered,  unlefi  the  tender- 
ing it  to  him  be  considered  as  an  Evidence  of  the 
Debtor's  Confent  that  he  fhould  fell  it,  which  ought 
not  to  be  For  the  Debtor  may  well  be  prefumed 
to  choofe  to  pay  his  Creditor  in  Perfonal  Eftate,  at 
the  appraifed  Value,  rather  than  his  Real — efpec- 
ially,  as  then  (a)  he  could  not  redeem  either — and 
to  choofe  to  take  the  Chance  of  his  being  taken  and 
imprifoned,  untill  he  raifed  the  Money,  by  pawning, 
mortgaging  or  felling  his  Eftate  to  the  beft  Advan- 
tage; rather  than  to  put  it  in  the  Power  of  an 
Officer,  to  fell  it  for  the  moft  it  would  fetch  — per- 
haps, for  half  its  Value.  ' 

Again,  if  the  Legiflature  had  defigned,  the  Sheriff 

fhould 


(a)  The  Ad  for  redeeming  real  Eftate  taken  in  Execution  was  not 
made,  till  the  nth  of  Ann. 
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fhoiild  fell  a  living  Debtor's  Eftate,  and  thereby  raife  1768. 
Money  to  pay  the  Debt,  &c,  they  would  not  have  Sr^£^ 
made  the  Precept  in  the  Form  they  did ;  but  would  *'• 
either  have  expreflly  required  him  to  fell  it,  or  to 
have  done  that  which  could  not  be  done  without 
felling  the  Eftate ;  as  is  done  in  the  Levari  Facias 
or  the  Fieri  Facias;  or  would  by  fome  exprefe  Law 
have  empowered  the  Sheriff  to  fell  the  Debtor's 
Eftate,  as  they  by  the  2  An.  c,  5,  impowered  him 
to  fell  a  deceafed  Debtor's  Eftate,  where  the  Creditor 
had  Judgment  and  Execution  for  Money,  and  was 
not  content  to  receive  Satisfaction  in  the  Goods  or 
Eftate  of  the  Deceafed,  at  an  appraifed  Value. 
Here,  the  Creditor  has  his  Election  to  take  his 
Satisfaction  in  the  Eftate,  or  the  Proceeds  of  the 
Sale  of  it.  But,  in  the  former  Cafe,  to  have  the 
Debtor's  Eftate,  or  his  Body  imprifoned,  which 
would  oblige  him  to  raife  the  Money  and  to  pay 
the  Debt :  And  becaufe  the  Body  of  the  Executor 
or  Adminiftrator  could  not  be  imprifoned  for  the 
Deceafed's  Debt,  and  thereby  be  compelled  to  pay 
the  Money,  the  Legiflature,  agreeable  to  the  Spirit 
of  the  explanatory  Aft  aforefaid,  in  Order  to  pre- 
vent the  Creditor's  being  obliged  to  take  his  Satif- 
faftion  in  the  Deceafed's  Eftate,  at  an  appraifed 
Value,  enabled  the  Sheriff  to  fell  it,  and  thereby  to 
raife  the  Money  and  pay  the  Debt  There  is  a 
good  Reafon  for  the  Sheriffs  being  impowered  to 
fell  a  deceafed  Debtor's  Eftate,  which  doth  not  hold 
good  in  the  other  Cafe.  —  What  Reafon  can  be 
afligned  for  the  Sheriff's  being  fo  expreflly  impow- 
ered by  this  Aft  to  fell  in  this  Cafe,  if  he  was  be- 
fore, by  the  Writ  of  Execution  or  any  prior  Law 
impowered  to  do  it?      Surely,  no  good  Reafon 

can 
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1 768.  can  be  afiigned  for  it  The  Words  of  the  Execu- 
tion, fo  far  as  refpefts  the  Eftate,  are  the  fame  in 
both  Cafes. 

The  Legiflature  hath,  in  many  Cafes,  impowered 
Officers,  as  well  as  others,  to  fell  Eftates ;  but,  then, 
it  hath  always  been  done  by  exprefe  Words,  plainly 
and  clearly  giving  them  Power  to  do  fo.  From 
thence  may  be  deduced  an  additional  Argument  to 
prove  that  they  did  not  intend,  by  our  Writ  of 
Execution,  to  impower  the  Sheriff  to  fell  any  Debt- 
or's Eftate. 

By  our  Writ  of  Attachment,  or  Capias,  the 
Sheriff,  his  Underfheriff  or  Deputy  are  commanded 
to  attach  the  Goods  or  Eftate  of  a  fuppofed  Wrong- 
doer, to  a  certain  Value,  &c,  and  for  Want  thereof, 
to  take  his  Body,  fo  that  they  have  him  at  Court,  to 
anfwer  the  Plaintiff,  and  to  make  Return  of  their 
Doings.  And  by  13  W.  3,  c.  15,  the  Eftate  fo 
attached  is  not  to  be  difcharged,  untill  thirty  Days 
after  Judgment  for  the  Plaintiff;  to  the  Intent,  he 
may  take  the  fame  by  Execution,  for  fatisfying  the 
Judgment,  fo  far  as  the  Value  thereof  can  extend, 
if  he  think  fit,  unlets  the  Judgment  be  fooner,  or 
otherwife  fatisfied.  And  the  fame  A<5t  provides, 
that,  if  the  Body  be  taken  and  imprifoned  on  that 
Writ,  it  (hall  be  held  the  fame  Time  after  Judg- 
ment for  the  Plaintiff,  that  it  may  be  taken  in  Exe- 
cution; if  the- Plaintiff  don't  order  the  Sheriff  to 
difcharge  him  before.  The  Difference  in  the  Mode 
of  Expreffion  in  the  fame  A<5t  is  obfervable;  the 
Body  is  to  be  held,  that  //  may  be  taken  in  Execution 
—  the  Eftate  is  to  be  held,  that  the  Plaintiff  may 

take 
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take  the  fame  in  Execution  to  fatisfy  the  Judgment,  *76& 
fofar  as  the  Value  thereof  can  extend,  if  he  think  fit:  rI^^J^ 
—  that  is,  if  he  choofes  to  receive  the  feme  at  the  «• 
apprized  Value.  This  A<5fc  ftrongly  implies  that 
the  Judgment  may  be  fatisfied  within  the  30  days, 
otherwife  than  by  the  Eftate  attached,  or  the  Body's 
being  taken  in  Execution ;  and  the  6  Geo.  ch.  2, 
expreflly  impowers  the  Creditor  to  caufe  the  Judg- 
ment to  be  otherwife  fatisfied ;  for  it  is  thereby 
enaded,  that,  when  any  Perfon  recovers  Judgment 
for  Money,  or  any  other  Specie,  and  the  Debtor  is 
either  unwilling  or  unable  to  fatisfy  the  Judgment 
by  Money  or  other  Specie,  and  the  Creditor,  finding 
no  other  perfonal  Eftate  to  his  Acceptance,  doth 
therefore  think  fit  to  levy  upon  the  Real  Eftate  of 
the  Debtor,  rather  than  on  the  Perfon  of  the  Debtor, 
the  Officer  fhaii  caufe  it  to  be  apprized  and  fet  out 
by  three  Perfons  fworn  and  appointed  as  the  Adfc 
dire&s,  and  deliver  the  Creditor  Poffeflion  thereof, 
and  make  return  thereof  accordingly.  And,  if  the 
Real  Eftate  cannot  be  divided  and  fet  out  by 
Meets  and  Bounds,  then  he  (hall  extend  the  Rents, 
&c. 

This  A<5fc  extends  to  all  Cafes  where  the  Debtor 
is  unwilling  or  unable  to  pay  the  Money  or  other 
particular  Specie  the  Judgment  is  for ;  and  his  not 
paying  it,  efpecially  if  demanded,  will  be  an  Evi- 
dence of  his  being  either  unwilling  or  unable  to  do 
it ;  —  and,  therefore,  it  muft  extend  to  the  Cafes, 
where  the  Body  or  Eftate  is  taken  upon  the  Capias, 
or  Attachment,  and  the  30  days  not  expired :  Be- 
caufe  the  Debtor's  being  in  Prifon  don't  fhow  him 
to  be  able  or  willing  to  pay  the  Money;  —  nor 
37  doth 
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doth  the  Officer's  attaching  Eftate,  though  by  Direc- 
tion of  the  Plaintiff,  fhew,  that,  when  the  Plaintiff 
has  recovered  Judgment,  he  is  content  to  receive 
his  Satisfaction  in  the  Eftate  fo  attached,  rather  than 
in  other  Eftate  of  the  Debtor,  or  rather  than  the  Debt- 
or's Body  fhould  be  imprifoned  untill  he  pays  the 
Money,  which  this  Aft  intends,  by  levying  on  the 
Perfon  of  the  Debtor.  And  this  Adfc  alters  the  Con- 
dition upon  which  Real  Eftate  might  be  taken  in 
Execution  by  the  8  W.  3,  from  a  Tender,  to  an 
Acceptance;  and  giving  the  Creditor  his  Eleftion 
to  take  his  Satisfaction  in  any  Part  of  the  Debtor's 
Eftate,  Real,  or  Perfonal,  or  to  have  his  Body  im- 
prifoned untill  he  pays  the  Money. 

As  the  Creditor  has  this  Right  of  Eleftion,  fo  the 
Debtor,  in  Confequence  thereof,  has  a  Right  to  his 
Liberty,  if  Goods,  Chattels  or  Lands  are  fhewn  or 
found,  to  the  Acceptance  of  the  Creditor,  to  fatisfy 
the  Judgment,  &c.  And  it  is  at  the  Peril  of  the 
Officer,  that  he  infringes  the  Right  of  the  one  or  the 
other.  As  the  Officer's  Duty,  as  well  as  the  Debt- 
or's Right,  depends  upon  the  Creditor's  Eleftion,  the 
Officer  cannot  poflibly  know  what  he  ought  to  do, 
and  therefore,  neither  in  Reafon  or  Law  is  obliged 
to  aft,  untill  that  Eleftion  is  expreflly  made,  or,  by 
fome  Aft  of  the  Creditor,  is  reafonably  fuppofed  to 
be  made.  If  the  Creditor,  inftead  of  Money,  is 
willing  to  accept  the  Debtor's  Goods,  Chattels  or 
Lands,  in  Satisfaction  of  his  Debt,  it  is  the  Officer's 
Duty  to  caufe  him  therewith  to  be  fatisfied ;  but,  if 
he  is  not  willing,  it  is  the  Officer's  Duty,  for  Want 
of  Money,  to  take  y6  Debtor,  and  imprifon  him. 
As  foon  as  the  Officer  has  the  Writ  of  Execution, 
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he  ought  to  know  what  he  is  to  do  by  Force  of  it; 
or  at  lcaft  the  firft  Step  he  is  to  take ;  and,  if  that 
depends  upon  the  Will  of  the  Creditor,  he  only 
can,  and  therefore  ought  to  make  it  known  to  the 
Officer,  as  foon  as  he  delivers  to  him  the  Writ. 
The  Debtor  is  allowed  24  hours,  after  Judgment, 
to  pay  the  Money,  and  thereby  prevent  the  Execu- 
tion's ifluing  againft  him ;  and,  if  he  does  not  pay 
it  in  that  time,  it  is  fuppofed  he  cannot  or  will  not 
do  it ;  —  and  thereupon  the  Execution  iflues  in  the 
Form  prefcribed  ;  and  wherein  no  Mention  is  made 
of  the  Money's  being  paid,  or  to  be  paid  by  the 
Debtor,  or  of  its  being  demanded  of  him,  and, 
therefore,  the  Officer  is  not  obliged  to  demand  the 
Money  of  the  Debtor,  or  even  let  him  know  he 
has  an  Execution  againft  him,  before  he  arrefts  him 
or  takes  his  Eftate.  The  firft  Step,  therefore,  the 
Officer  is  to  take,  is  to  find  and  take  the  Debtor's 
Body  or  Eftate.  If  the  Officer,  by  Force  of  the 
Writ,  has  a  Right  to  take  the  Debtor's  Goods 
and  Chattels,  and  doth  take  of  them  to  the  Value 
of  the  Debt,  &c.,  the  Debtor  may  be  thereby 
difcharged  of  the  Debt,  and  the  Creditor  obliged 
to  look  to  the  Officer.  For  if  (2  Bac.  355)* 
the  Officer  is  not  obliged  to  feek  for  any  Eftate, 
which,  when  found,  it  is  not  iawfuil  for  him  to 
take,  and  he  has  no  Right  to  take  the  Ef- 
tate, uniefs  the  Creditor  is  content  to  receive  it 
inftead  of  the  Money,  and  is  a  Trefpafler  if  he  doth 

it 

•  Ld.  Raymond,  1075.  If  the  Sheriff  feizes  Goods,  on  a  Ft.  Fac, 
and  they  are  refcued  out  of  his  Hands,  he  is  anfwcrable  for  them,  and 
for  the  fame  Reafon  muft  be  fo,  if  he  takes  them  from  the  Debtor,  on 
the  Elegit. 
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it  againft  the  Will  of  the  Debtor,  it  cannot  be 
thought  reafonable  that  the  Officer  fhould  be 
obliged  to  find  and  take  the  Debtor's  Goods  and 
Chattels  from  him,  and  cany  them  to  the  Creditor, 
or  keep  them  untill  he  will  come  to  fee  if  he  is 
content  to  receive  them  at  the  Value  they  may  be 
apprized  at,  inftead  of  the  Money;  and,  if  he  will 
not,  that  the  Officer  fhould  be  obliged  to  return 
them  back  to  the  Debtor,  or  to  his  Houfe,  and  then 
look  out  for  the  Debtor,  and  imprifon  him.  The 
Creditor  may  as  well  fay,  that  he  will  not  make  his 
Ele&ion,  untill  the  Eftate,  Real  and  Perfonal,  be 
apprized ;  whereas,  by  6  Geo.,  it  is  plain  the  Elec- 
tion muft  be  before  the  Apprizement ;  becaufe  it  is 
on  the  Creditor's  thinking  fit  to  levy  on  the  Real 
Eftate,  that  the  Officer  is  to  caufe  it  to  be  apprized, 
fet  out,  and  delivered  to  the  Creditor.  Indeed,  if 
he  thinks  an  unreafonable  Value  is  fet  upon  the  Ef- 
tate, he  may  apply  to  the  Court  whence  the  Execu- 
tion ifTued,  to  prevent  the  Officer's  Return  being 
filed  and  recorded ;  and,  upon  juft  Caufe  (hewn, 
they  will  not  allow  it  to  be  done;  and  then  the 
Creditor  may  have  an  Alias-Execution.  But,  if  the 
Officer  returns,  that  he  has  caufed  the  Eftate  to  be 
apprized,  &c,  and  has  delivered  pofTeffion  thereof  to 
the  Creditor,  and  the  Return  be  filed  and  recorded, 
the  Creditor  is  bound  thereby,  but  may  have  an 
Aftion  of  Ejeftment,  to  recover  the  Land,  if  Pot 
feffion  thereof  was  not  aftually  given  him ;  and  that 
Return  will  enable  him  to  do  it,  if  the  Land  was 
the  Debtor's  in  Fee,  when  extended.  Ld.  Ray- 
mond, 346.      Cro.  Jam.  246.    Holt,  348,      L.  R. 

77- 

Upon 
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Upon  the  Whole,  ye  Creditor  ought  to  make  his      1768. 

Eiedtion  as  foon  as  y*  Officer  has  ye  Writ  of  Exe-  ^r^^^ 

cution;  and,  if  he  delivers,  or  fends  ye  Execution  to         "- 

Davis* 
him  without  declaring  his  being  content  to  receive 

his  Satisfaction  in  y6  Debtor's  Eftate,  or  giving  the 

Officer  any  Direftion  concerning  it,  it  is  to  be  pre- 

fumed  he  is  not  content  to  receive  his  Satisfaction 

in  any  other  Eftate  of  the  Debtor's,  than  Money ; 

for,  his  Wiliingnefs  not  appearing,  when  it  ought 

to  appear,  if  he  is  willing  —  he,  in  Judgment  of 

Law,  is  not  willing,  according  to  the  Rule,  that, 

that  which  doth  not  appear,  is  not;  efpecially,  as 

ye  Officer  muft,  for  Want  of  the  Money,  take  the 

Debtor  and  imprifon  him,  if  to  be  found,  which  is 

efteemed,  in  Reafon  and  in  Law,  the  higheft  and 

beft  Execution,  and  moil  forceable.     Hob.  61. 

And,  that,  if  Goods,  Chattels  or  Lands  were 
taken,  ye  Creditor  muft  appoint  one  of  the  three 
Apprizers.  The  Officer,  upon  an  Execution 
here,  cannot  determine  the  Value  of  Goods,  Chat- 
tels or  Lands,  any  more  than  the  Sheriff,  in  Eng- 
land, can,  ye  Price  and  Extent  on  the  Elegit ;  and 
therefore,  he  muft  find  the  Value  by  ye  Verdid  of  a 
Jury,  that  being  the  Rule  at  Common  Law;  unlets 
that  Rule  be  altered  by  fome  Statute  or  Law  of  the 
Province.  Now,  although  there  is  no  Ad  of  Par- 
liament, or  of  this  Province,  touching  this  Matter, 
that  expreflly  mentions  Goods  or  Chattels,  yet,  as 
the  6  Geo.  direfts,  that  ye  Value  of  Real  Eftate 
taken  in  Execution  fhaii  be  determined  by  three 
Freeholders,  under  Oath,  one  of  whom  to  be  ap- 
pointed by  ye  Creditor,  it  may  be  reafonabiy  fup- 

pofed, 
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pofcd,  that  y#  Makers  of  that  Aft  intended  the 
Officer  fhould  obferve  the  fame  Rule  in  Regard  to 
Goods  and  Chattels  ;  and*  therefore,  that  A&  is,  by 
an  equitable  Conftruftion,  extended  to  Goods  and 
Chattels.  So  that*  if  the  Creditor  is  content  to  re- 
ceive his  Satisfaction  in  Goods,  Chattels  or  Lands* 
he  mud  appoint  one  of  the  Perfcns  who  are  to 
apprize  the  fame.  And  he  muft  alfo,  by  himfelf  or 
by  fomebody  elfet  receive  the  Goods  and  Chattels 
after  they  are  apprized ;  for  the  Officer  is  not 
obliged  to  carry  them  to  the  Creditor,  whatever  they 
are,  or  wherever  he  be*  And*  therefore,  if  the 
Creditor  points  out  no  particular  Eftate,  nor  nomi- 
nates or  appoints  any  Perfon  to  apprize  the  Eftate 
that  may  be  found,  or  receive  it  for  him,  or  give 
any  particular  Directions  concerning  it,  it  is  reafon- 
able  to  fuppofe  he  has  no  Thought  of  taking  Any- 
thing but  the  Money  or  Body,  although  Goods, 
Chattels  or  Lands  were  attached,  even  by  the  Plain- 
tiff's Urders,  on  the  original  Writ;  for,  alter  Judg- 
ment, he  is  not  obliged  to  take  them,  as  appears 
above.  And  a  Creditor  may,  and  often  doth  think 
himfelf  in  Danger  of  lofing  die  Debt,  and  therefore 
direds  the  Officer  to  attach  Eftate  that  he  would  be 
very  unwilling  to  take,  at  the  apprized  Value,  in- 
ftead  of  the  Money,  if  he  had  any  Profped  of  get- 
ting the  Money  any  other  Way: — And,  fbme- 
times,  dire&s  Eftate  to  be  attached,  which  he  only 
fufpe&s  to  be  the  Debtor's,  and  that,  before  Judg- 
ment, he  finds  the  Debtor  has  no  Right  in.  And, 
therefore,  as  y*  Creditor  is  not  obliged  to  take  the 
Eftate  in  Execution  that  was  attached  by  his  Order, 
on  y*  original  Writ ;  fo  neither  is  any  Attachment  of 

Eftate 
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Eftate  of  y*  Debtor,  any  Evidence  of  the  Creditor       1768. 

being    after  Judgment   content    to   receive  it,   in  VrJ^^ 

Satisfaction   of  his  Debt,  as  will  iuftifie  ye  Officer's  *• 

Davis 
taking  it  by  ye  Execution  —  much  iefs  oblige  him 

to  do  it. 

It  has  been  faid,  the  Sheriff,  his  Underfheriff  and 
Deputies  are  but  one,  and  all  A&s  done  by  the 
Underfheriff  and  Deputies,  are,  in  Law,  confidered 
as  done  by  the  Sheriff  himfelf.  If  this  be  Law,  in 
this  Province,  it  affords  a  very  ftrong  Argument, 
that  the  Plaintiff's  dire&ing  an  Officer  to  attach  Ef- 
tate on  the  original  Writ,  is  not,  without  further 
Direftions,  fuch  Evidence  as  will  make  it  the  Offi- 
cer's Duty  to  take  it  by  the  Execution ;  becaufe  the 
Rules  muft  be  the  fame,  whether  the  Execution  be 
delivered  ye  Perfon  who  made  ye  Attachment,  or 
to  another.  Suppofe,  then,  die  Sheriff  of  Middiefex 
attaches  Eftate  by  Force  of  a  Writ  returnable  to 
Worcefter  Inferiour  Court,  and  returns  it,  and 
Judgment  is  obtained,  and  Execution  iffues  thereon, 
and  is  fent  to  a  Deputy  Sheriff,  at  Malborough, 
within  y6  30  days,  without  any  fpeciai  Direftion,  or 
Notice  given  that  any  Eftate  was  taken,  and  ye 
Deputy  knows  not  that  any  was  attached,  and  doth 
not  take  it,  but  looks  out  for  the  Debtor  —  is  he 
guilty  of  any  Fault ;  or  fubjeft  to  an  Aftion,  when 
he  is  guilty  of  none ;  (2)  or  is  y6  Sheriff  in  Fault  for 
not  taking  the  Eftate,  by  the  Execution,  when  he 
had  it  not ;  or  fubjeft  to  an  Aftion  for  not  doing 

that, 

(2)  See  ia  Met.  537,  where  it  is  intimated  that  want  of  knowledge 
of  an  attachment  returned  in  another  county  will  excufe  the  officer. 
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that,  which,  without  any  Fault  of  his,  he  never  had 
it  in  his  Power  to  do ;  —  or  for  the  Default  of  his 
Deputy,  who  had  not  been  guilty  of  any? — Surely 
Natural  JufHce  forbids  it ;  and  therefore,  he,  who 
affirms,  mull  (hew  fome  clear,  expreis,  pofitive  Law, 
fubjefting  the  Sheriff  to  an  A&ion  in  fuch  Cafe  as 
this,  before  he  can  be  believed.  And  it  may,  and 
frequently  doth  happen,  that  Attachments  are  made 
by  one  Perfon,  and  the  Execution  delivered  to  an- 
other :  But,  then,  if  the  Creditor  would  have  the 
Eftate,  that  was  attached  taken  in  Execution,  he 
tells  the  Officer  to  whom  he  gives  y*  Execution,  of 
it,  and  dire&s  him  to  take  it  in  Execution.  And 
fiirely,  it  is  much  more  reafonable  that  a  Creditor 
fliould  let  y*  Officer  know,  when  he  gives  him  the 
Execution,  that  he  is  content  to  take  his  SatisfaAion 
in  y*  Debtor's  Eftate,  than  that  the  Sheriff  fliould  be 
obliged  to  give  Notice  to  his  Underflieriff  and  Dep- 
uties of  what  he  doth  on  every  Writ  of  Attachment, 
and  that  they  fliould  do  the  like  to  him,  and  to 
each  other ;  which  muft  be  done  to  fave  the  Sheriff 
from  being  fubjed  to  an  A&ion,  in  fuch  a  Cafe  as 
is  before  mentioned,  if  the  Law  be  as  is  fuggefted. 
In  England,  where  y*  Writ  is  directed  to  the  Sher- 
iff and  returned  by  him  only,*  it  may  reafonably 
be  fuppofed  he  knows  what  is  done  by  himfelf,  or 
his  Underflieriff,  or  Deputies,  who  make  Return  of 
their  Doings  to  him,  for  him  to  make  his  Return  by; 
but  here,  where  y*  Writs  are  direfted  and  delivered 
to  y*  Deputies,  as  well  as  y°  Principal,  and  executed 

and 

•  See  Dalton  Sher.  96, 181  — to  whom  original  Writs  are  to  be  di- 
rected and  by  whom  to  be  returned. 
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and  returned  by  them  to  y#  Court,  according  to  y*       1768. 
Command  therein,  it  cannot  reafonably  be  fuppofed  Vr^J£JJI|£ 
he  fhould  know  what  they  have  done;    or   they,         *• 
what  he  and  each  other  have  done;   and,  there- 
fore, the  Creditor  muft  make  his   Ele&ion   after 
Judgment,   although   Eftate    be    attached   by   his 
Order,  on  the  original  Writ  (3) 


But  the  four  other  Judges  were  of  a  different 
Opinion.  They  did  not  give  their  Opinions  at 
large,  as  Judge  Trowbridge  had  done,  but  feemed 
to  ground  themfelves  upon  the  contemporaneous 
Expofition  of  our  Laws  (which  they  conceived  to 
have  been  againft  Judge  Trowbridge's  Opinion) 
and  the  uninterrupted  Pra&ice  of  the  Sheriffs  in 
this  Province.  (4) 

Judgment  was  thereupon  rendered  for  the  Ap- 
pellees, for  the  Sum  of and  Cofts.      From 

which 


(3)  This  opinion  of  Judge  Trowbridge  is  alfo  publifhed  in  the  fupple- 
ment  to  14  Mais.  473,  from  a  copy  taken  by  Hon.  .Increafe  Sumner, 
formerly  Juftice  of  the  Supreme  Judicial  Court.  We  have  not,  how- 
ever, on  that  account,  thought  beft  to  omit  Quincy's  report  from  the 
term  where  it  properly  belongs. 

(4)  This  ••  practice  of  the  fheriffs  "  appears  to  have  been  that  of  fell- 
ing perfonal  property  on  execution  ;  for,  a  few  years  later,  an  aft  was 
palTed,  reciting  that  doubts  had  arifen  as  to  their  right  to  do  fo,  and  for- 
mally eftablifhing  the  fame.     Anc.  Chart.  675. 

At  the  prefent  day  although  the  creditor  may  make  his  election,  and 
if  he  would  levy  on  real  eftate  or  the  body,  muft  do  fo ;  yet  in  the  abfence 
of  any  inftrucYions  it  would  feem  that  the  officer's  negleft  to  take  and  fell 
perfonal  property,  known  to  be  attached,  would  be  againft  the  creditor's 
"  manifeft  interefl,"  and  "  would  not  bind  him  to  lofe  a  fecurity  which  he 
had  previoufly  and  lawfully  obtained."  See  1 1  Mafs.  321.  Alfo  12  Met. 
532,  by  Shaw,  C.  J.,  in  defcribing  the  duties  of  an  attaching  officer.  — 
"  If,  within  thirty  days  after  judgment,  the  execution  is  delivered  to  him 
for  fervice,  he  muft  take  the  property  on  the  execution/' 
3» 
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1768.       which  Judgment,    the  Appellant  claimed  his  Ap* 
"rI^Iom>   Pcal  to  y*  King  in  Council. 


v. 
Davis. 


Qu.  whether  there  is  any  Reliance  to  be  made 
on  a  contemporaneous  Exposition  of  Laws,  unleis 
fuch  Exposition  has  been  made,  feriatim>  by  the 
King's  Judge  t*  —  Now  fuch  Expo  fit  ion  was  never 
pretended : — And  if  the  Laws  will  not  warrant 
certain  Proceedings,  can  any  Practice  whatever 
eftablifti  them  againft  Law  ? 

"  MarceHus 


ArrHO&r 

v.  . 
Shspard. 

Rec.  176s. 
Fol.  351.   I 

Indebitatus 
AJfumffit 
will  not  lie 
upon  an  Ac- 
count which 
has  been  ad* 
jutted  by  the 
Parties,  and 
where  a  Note 
has  been 
given  for  the 
Balance. 


M  Ingreditur  —  Fires  fuperemimt  Mtfttfc" 


Apthorp  verf.  Shepard, 
Special  Ftrdift* 


INDEBITATUS  ASSUMPSIT  for  Merchan- 
dife.  The  Cafe  was  :  Goods  were  delivered  in 
A.  D.  17 — .  Afterwards  an  Abatement  was  made, 
the  Account  adjujtcd,  and  a  Note  given  for  the  Bal- 
ance; but  this  Aftion  was  brought  upon  the  open 
Account  (1) 

It 

(1)  This  action  was  brought  by  Apthorp,  as  funriving  partner  of  the 
firm  of  Apthorp  &  Wheelwright,  againft  the  defendant  and  one  Miller 
(not  ferved).  The  fpecial  verdid  found  that  Shepard  &  Miller  had  paid 
part  of  the  account, "  befides  a  deduction  allowed  for  damaged  goods 
and  overcharge,"  "  that  the  parties  fettled  and  adjufted  their  accounts  as 
above,  and  the  appellee  Shepard  gave  his  promiflbry  note  negotiable  and 
endorfed,  and  which  is  in  the  cafe  for  (aid  ballance,  payable  on  demand,** 
and  that  Apthorp  &  Wheelwright  gave  credit  to  Shepard  &  Miller 
therefor. 


(i)  7  Mod. 

(3)  The  objection  taken  by  Mr.  Auchmuty  was,  that  the  a&ion 
fhould  have  been  infimul  comfutaffent  on  the  adjufted  account.  But  from 
the  authorities  cited  by  Judge  Trowbridge,  it  would  feem  that  he  at 

leaft 


a/. 
Shipabj>. 
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It  was  urged  for  the  Defendant  that,  where  there 
had  been  an  Adjuftment,  no  A&ion  would  lie  upon  ^^fthoilp 
the  open  Account ;  but  Infimul  Computajfent  was  the 
only  A&ion.  To  fupport  which,  2  Mod.  43,  44, 
Millwood  ty  Ingraham,  was  cited  by  Mr,  Auch- 
muty. 

But  it  was  anfwered,  that  ye  fame  Cafe  is  in  1  ft 
Mod.  205,  206  —  where  there  is  but  one  Debt,  an 
Adjuftment  will  not  deftroy  y*  original  Contradb,  and 
the  fame  Remedy  remains  as  before  fuch  Adjuft- 
ment And,  in  1 2  Mod.  537,  538,  May  v.  King, 
the  Cafe  of  Millwood  85  Ingraham  is  denied  by  Holt 
to  be  Law.  Alfo  Fitzgib.  44;  1  Salk.  124;  Cafes 
in  Law  &  Eq.  (or  8  Mod.)  290;  Str.  426 ;  1  Bur- 
row, 9,  Rhoads  vs.  Barnes ;  Ibid.  375 ;  &  Hob.  68 
were  cited. 

The  Court  took  Time  to  advife.  Afterwards  the 
Chief  Juftice  delivered  the  Opinion  of  the  Court 
(which  he  (aid  was  unanimous,)  that  this  A&ion 
after  Adjuftment  would  not  lie.  He  alfo  informed 
the  Bar  that  the  Court,  in  forming  their  Opinion, 
had  Regard  to  the  following  Cafes  offered  by  Judge 
Trowbridge,  which  were  not  produced  by  the  Coun- 
cil on  Argument:  Far.  (2)  139;  1  Show.  155,  156; 
Mod.  Cafes,  36;  2  Salk.  442;  12  Mod.  86;  Ld. 
Raym'd.  680  —  and  alfo  1  Mod.  261  —  ftated 
Accounts  may  be  pleaded  in  Bar  of  an  A&ion  of 
Covenant,  &c.  (3) 

Memorandum. 
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Memorandum. 

Jonathan  Sewall,  Efq'r.,  being  now  fixed 
Attorney  General,  we  hear  Nothing  more  at 
Prefent,  of  a  Special  Attorney  General,  or  of  the 
novel  Office  of  Solicitor  General,  (l)  Fide  ante, 
p.   241- 


lead  inclined  to  place  the  decifion  on  the  broader  ground  that  the  note 
given  by  Shepard  was  a  payment,  and  extinguished  the  original  claim 
againft  the  firm.  This  would  be  in  accordance  with  law  as  now  eftab- 
lifhed,  and  in  opposition  to  the  cafe  of  Paujball  v.  Aftborf^  ante  179, 
decided  before  Judge  Trowbridge  took  his  place  on  the  bench. 

(1)  The  next  incumbent  of  this  newly  created  office  was  Samuel 
Quincy,  elder  brother  of  the  reporter.  See  fo/t9  April  Term,  Mid- 
dlesex, 177  a. 


Auguft  Term 

VIII  Geo.  3. 


Chief  Juftice's  Charge  to  the  Grand  Jury.        1768. 

Charge  to 

GENTLEMEN  of  the  Grand  Jury:  I  have  j£yGrand 
frequently  in  this  Place  freely  given  my  Sen- 
timents upon  fuch  Subjedte  as  I  thought  of  the 
higheft  Importance  to  Society.  The  Nature  of 
Government  in  general,  and  the  particular  Form  of 
it,  in  this  Province,  I  have  pointed  out  to  Grand 
Juries,  in  the  Courfe  of  my  Charges  to  them,  at  the 
Opening  of  the  Courts.  This,  I  am  fenfible,  has 
been  done  in  an  imperfeA  Manner: — but  it  was 
in  the  bed  Manner  I  was  capable  of. 

I  obferve,  Gentlemen,  many  among  you,  who 
are  well  acquainted  with  the  Nature  of  your 
Duty,  and  what  belongs  to  ye  Bufinefs  of  a  Grand 
Jury :  —  I  fhall  therefore  content  myfelf  with  one 
or  two  Obfervations  on  the  Conftitution  of  this 
Court 

The 
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The  Conftitution  of  this  Courtis  fct  forth  in  your 
Charter;  ( 1)  and  by  this  Charter  we  arc  diftingtiiftied 
from  rnoft  of  the  Provinces  on  the  Continent. 
And,  beyond  Difpute,  wc  are  favoured  more,  in  this 
Refpeft,  than  any  People  on  the  Continent 

The  King  is,  in  our  Laws,  called  the  Fountain 
of  all  Juftice: — and,  at  Home,  the  Judges  are 
appointed  diredly  by  the  King,  and  hold  their 
Commiffions  during  dieir  good  Behaviour  The 
Gommiffions  of  the  Judges  of  this  Court  are,  it  is 
true,  during  Pleafure(2);  —  but  when  we  con fid  er 
by  whom  our  Judicatories  are  appointed,  we  fhall 
find  that  we  approach  very  near  the  Privi  ledge 
enjoyed  by  our  Brethren,  in  England :  At  leaft,  we 
are  in  a  Middle  between  them,  and  feme  of  our 
Brethren  in  America,  whofe  Judicatories  are  erefted 
at  Home,  their  Judges  appointed  from  thence,  and 
are  remoyeable  at  Pleafure. 


Our  Judicatories  are  ereded  by  the  General 
Court;— thus  the  Crown  and  Province  are,  finally, 
the  Fountain  of  Juftice.      The  Houfe  of  Repre- 

fentatives, 


(1)  Anc  Chart.  31,  a. 

(a)  In  177a  lalaries  were  granted  by  the  Crown  to  the  Jufticet  of  the 
Superior  Court,  and  they  were  forbidden  to  receive  their  ufual  compen- 
sation from  the  Legiflature  of  the  Province.  This  excited  the  greateft 
alarm  and  indignation  among  the  people,  at  an  aft  which  completed  the 
dependence  of  the  Judiciary  on  the  Crown.  Brigadier-General  Brattle, 
senior  member  of  the  Council,  in  behalf  of  the  government  party, 
publUbed  an  article  in  the  ••  Maflachuletts  Gazette,"  Jan.  4,  1773,  in 
which  he  attempted  to  prove  that  the  Judges*  commiffions  were  not, 
(as  Hutchinlbn  here  acknowledges,)  during  pleafure,  but  for  life.  He 
was  moft  conclufively  anfwered  by  John  Adams,  a  John  Adams's 
Works,  316.    3  lb.  511. 


Auguft  Term  8  Geo.  s.  303 

fentatives,  in  the  Ere&ion  of  a  Court,  are  under  no       1 7^8. 
Controul;   and  we  muft   prefume  they  will  ever  charoTto' 
conftitute  fuch  a  Court  as  is  agreeable  to  the  old  THE  &**** 
Form  of  Government  and  the  Tempers  of  the  Peo- 
ple.—  This  is  certainly  no  fmall  Priviledge.     The 
Judges  of  this  Court  derive  all  their  Power  from 
the  Government ;  they  are  appointed  by  the  King's 
Governour,  with   the  Advice  and  Confent  of  y* 
Council,  and  are  only  removeable  by  the  Governour 
and  Council  at  Pleafure.  —  This,  I  think,  amounts,        $*. 
to  near  the  Priviledge  of  ye  People  in  England: 7^ 
There,  the  Judges  hold  quamdiu,  tyc. ;  and  here,  they 
are  difplaced  by  the  Governour,  with  the  Confent  of 
Council.  7  Now,lunlefs  you  can  fuppofe  a  Houfe  of        %. 
Reprefentatives  who  would  join  in  ere&ing  Judica- 
tories unknown  to  the  Conftitution,  and  inverting 
them  with  Powers  inconfiftent  with  the  Priviledges 
of  the  People  A- the  Governour  and  Council  ap- 
pointing Judges  unworthy  their  Station,  and  remov- 
ing them  for  their  Integrity -t— this  People  are  as 
fecure,  and  as  firmly  eftablifhed  in  their  Liberties,  as 
they  are  in  Great  Britain.    I  know  of  no  Difference. 
Certainly,  if  they  are  not  up  to  Great  Britain,  they 
are  the  neareft  that  can  be$ — nearer  than  any  otheK 
Government  on  the  Continent.      Senfible  of  this, 
in  a  Converfotion,  fome  Time  ago,  with  one  of  the 
Judges  from  New  York,  he  exprefled  his  Surprife 
at  our  happy  Circumftances,  relative  to  the  Confti- 
tution  of  our   Courts   and   the  Appointment  and 
Removal  of  our  Judges.    There,  they  are  appointed 
from  Home,  and  removed  by  the  Governour  at 
Pleafure,  and  no  one  to  call  to  Account.    Certainly, 
Gentlemen,  we  cannot  too  highly  value  thefe  Privi- 
ledges.    It  has,  therefore,  much  excited  my  Won- 
der 
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der  and  Aftonifhment,  when  I  have  heard  Men 
c^Trgeto'  ta^  lightly  of  our  Charter,  as  if  it  was  not  worth 
the  Grand  Anything  at  all.  Such  Perfons  muft  furely  be 
very  ignorant  or  very  bad  Men.  Our  Anceftors 
thought  it,  in  their  Day,  a  great  Blefling;  and  what 
is  there  to  alter  its  Nature  fince  their  Time  ?  What 
I  have  only  now  mentioned  is  enough  to  make  it 
an  Objeft  of  our  higheft  Regard. 

This  leads  me  to  mention  a  Report  which  has 
lately  prevailed,  very  much  to  my  Surprife  and  Con- 
cern :  —  it  has  been  given  out,  with  a  great  Deal 
of  Confidence,  and  believed,  as  I  learn,  by  many- 
People,  that  I  have  received  from  Great  Britain  a 
Commifllon  to  be  Chief  Juftice  of  this  Court. 
The  firft  Time  I  ever  faw  or  heard  of  any  fuch 
Thing,  was  feeing  it  fuggefted  in  our  publick 
Prints.  —  For  a  Judge  of  this  Court  to  endeavour 
to  obtain  a  Commiffion  of  this  Sort,  fo  diredtly 
againft  our  Charter,  would  be  unpardonable :  He 
would,  in  my  Opinion,  be  guilty,  not  only  of  Infi- 
delity to  y*  People,  but  of  a  plain  Violation  of  his 
Oaths,  by  attempting  an  Innovation  unknown  to 
the  Laws  of  the  Land,  and  in  Breach  of  y*  Charter 
of  Government.  I  have  been  employed  now,  I 
think  it  is  upwards  of  thirty  Years,  in  publick  Af- 
fairs, and  I  can  fay,  with  y6  utmoft  Sincerity,  that  I 
never  attempted  or  countenanced,  dire&ly  or  indi- 
rectly, any  Invafion  of  any  one  Priviledge  the  Peo- 
ple are  intituled  to  by  the  Royal  Charter. 

For  the  Reafon  I  mentioned  in  the  Opening  of 
this  Charge,  I  fhall  not,  Gentlemen,  be  particular 
upon  the  Crown  Matters. 

You 


URY. 
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You   will,  Gentlemen,  diligently  inquire  of  all       1768. 
Riots,   unlawful   Aflemblies,  flagrant   Breaches  of  charoeto' 
the  Peace,  Theft,  Robberies,  Burglaries,  Murders,  T"',,0***0 
Treafons  and   Felonies   of   every  Kind,  — tall   in-  1 
flammatory,  feditious  Libels  upon  Governmeht  or  J 
the  Rulers  in  Government,  which  tend  to  deftroy  J 
all  civil  Peace,  and  ftrike  at  the  Root  of  all  Order 
and    Government ;  I  In    ihort,    Gentlemen,   every 
Crime  and  Offence  of  every  Denomination  comes 
with  Propriety  before  you.     If,  when  you  come 
together,  you  find  no  Offences  prefented,  and  none 
come  within  your  own  Obfervation  and  Knowledge, 
—  in  fuch  Cafe,  you  will  find  no  Bills.  —  But  if, 
when  you.  come  together,  you  have  Offences  brought 
before   you,  or   others   which   moft   certainly   fall 
within  your  own  Knowledge  and  Obfervation,  — 
in  fuch  Cafes,  you  muft  find  Bills:  But,  Gentle- 
men, if  you  negledt  your  Duty,  from  any  Caufe  or 
Motive  whatever,  you  are  not  only  criminal  in  the 
Sight  of  God,  by  a  diredt  Violation  of  your  Oaths, 
but,  inftead  of  being  the  Aiders  and  Supporters  of 
Peace,  Order  and  good  Government,  and  rendering 
that  Service  to  the  Country  which  is  your  indilpen- 
fable  Duty,  you  do  it  the  greateft  Diflervice  in  your 
Power,  by  introducing  the  worft  of  civil  Evils. 


My  Abfence  from  the  Court,  and  other  Engage- 
ments, during  this  Term,  prevented  my  taking  any 
Minutes  of  Arguments  at  the  Bar. 
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(  N.  B.  This  was  the  firft  Court  held  in 
J  the  New  Court  Houfe  in  the  County  of 
(Suffolk. 


1769. 
c^Ir^T"™  Charge  of  the  Chief  Juftice. 


the  Grand 
Jury. 


GENTLEMEN  of  the  Grand  Jury:  We  are 
met  here  together  in  Order  to  maintain  the 
juft  Rights  of  the  People  of  the  County.  The 
bare  Mention  of  the  Word  Rights  always  ftrikes 
an  Englifhman  in  a  peculiar  Manner.  —  But,  in 
Order  to  fupport  and  defend  the  Rights,  of  which 
we  are  fo  fond,  we  ought  to  have  a  juft  Apprehen- 
fion  of  what  they  are,  and  whereon  they  ftand.  I 
do  not  intend  to  go  very  largely  into  the  Matter, 
but  only  touch  upon  a  few  Fundamental  Principles 
on  which  thofe  Rights  all  ftand. 

\     As   Men,  in  our  natural  Capacity,  we   have  a 
I  Right 
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Right  to  do  as  we  pleafe,  without  any  Controul 
whatever;  but,  as  Members  of  Society,  we  are 
abridged  of  this  our  natural  Liberty,  ami  are  obliged 
to  fubmit  to  the  Laws  of  the  State./Now,  as  the 
End  of  Society  is  to  preferve  to  us  that  Security 
in  our  Perfons  and  Property  which  we  could  not  j/ 
have  in  a  State  of  Nature,  we  are  under  a  Neceffity 
of  giving  up  fome  of  our  original  Rights,  in  Order 
to  a  full  Enjoyment  of  the  Remainder^  And  the 
beft  Conftitution  of  Government  muft  certainly  be 
that,  in  which  we  part  with  the  feweft  of  our  natu- 
ral Rights^— that  is,  where  we  part  with  no  more 
than  is  abfolutely  neceflary  to  attain  the  very  Ends 
of  Society  and  Government. — All  this  is  obvious 
on  the  firft  Mention.  The  Conftitution  of  Gov- 
ernment, under  which  we  have  the  Happinefe  to 
live,  is,  therefore,  the  molt  happy,  becaufe  we  have 
never  yielded  up  more  of  the  private  Rights  of 
Individuals  than  was  needful  to  inveft  the  Govern- 
ment with  Power  fufficient  to  proteft  us  as  Citi- 
zens.—  It  is,  therefore,  the  Duty  of  every  good 
Citizen,  who  is  bound  to  preferve  the  Laws  of  the 
State  under  which  he  lives,  to  apply  to  the  Legifla- 
tive  Body  for  a  Redrefe  of  all  Grievances  which 
arife  from  the  Laws.  1T0  aim  at  a  Redrefs  in  any 
other  Way  is  to  bring  Everything  into  ConfufionyV 

We,  Gentlemen,  who  are  to  execute  the  Law, 
are  not  to  enquire  into  the  Reafon  and  Policy  of  it, 
or  whether  it  is  conftitutional  or  not;  —  whether 
one  Part  of  the  Community  are  opprefled,  and 
whether  another  Part  opprefs  :  We,  and  you,  Gen- 
tlemen, as  the  Executive  Body,  are  to  enquire 
what  is  Law,  and  fee  that  the  Laws  are  inforced. 

If 


3o8 
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1769.       If  we  ftep  over  this  Line,  and  judge  of  the  Propri- 

cII^^Tto'  cty  or  Impropriety,  the  Juftice  or  Injuftice  of  the 

the  Grand    LaWSt  wc  introduce  the  worft  Sort  of  Tyranny :  — 

J  the  moft  abfolute  Defpotifm  being  formed  by  a 

I  Union  of  the  Legiflative  and  Executive  Power.      I 

mention  this,  Gentlemen,  becaufe,  from  my  own 

Obfervation,  both  in  this  and  fbme  other  Counties, 

I  have  found  Juries  taking  upon  them  to  judge  of 

the  Wholefomenefe  of  the  Laws,  and  thereby  fub- 

verting  the  very  End  of  their  Inftitution. 

Gentlemen  of  the  Grand  Jury:  You  are  to 
enquire  into  all  Things  given  you  in  Charge. 
Every  Crime  is  cognizable  in  this  Court;  but  it 
has  generally  been  our  Rule  to  leave  the  lefler  Of- 
fences againft  y*  Laws,  to  inferiour  Jurisdictions. 
And  although,  Gentlemen,  few  of  you  can  be  liip- 
pofed  to  be  Lawyers,  yet  you  are  all  Men  of  Rea- 
fon,  and  will  be  able  to  diftinguifh  between  thofe 
grofler  Offences  and  high  Immoralities  which  de- 
ferve  the  moft  immediate  and  full  Exertion  of  the 
Laws  in  this  Court,  and  thofe  lefler  Matters  which 
will  receive  an  adequate  Punifhment  in  the  lower 
Courts. 


I  need  not  inform  you,  Gentlemen,  that  High 
Treafon  is  the  higheft  Offence  our  Law  knows  of; 
as  unhinging  all  Society,  and  demands  the  moft 
entire  Supprefilon. 

(  Murder  —  Arfon  —  Burglary  —  Forgery 

Thefts  —  the  common  Learning  on  thefe  Topicks 
here  laid  down  to  the  Grand  Jury,  by  the  Chief 
Juftice.) 

Not 
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Not  only  thefc  Crimes,  Gentlemen,  require  your      1 7^9- 
Attention,  but  all  high  Slanders  and  grofc  Defama-  charoeto' 
tions,   which,   though  they  do  not  amount  to  an  ™«  Grand 
a&ual  Breach  of  the  Peace,  yet  tend  dire&ly  to  At 
faults  and  Batteries,  and  are  deemed  a  very  danger- 
ous Offence,  in  our  Laws,  as  promoting  ill  Blood, 
and  ftirring  up  the  moft  alarming  Confufion  in  the 
State: — Thefe,  Gentlemen,  and  fome  other  Mat- 
ters will  be  laid  before  you  by  the  Order  of  this 
Court. 

I  do  not  mention  the  Matter  of  Libels  to  you, 
Gentlemen  —  I  am  difcouraged  !  —  My  repeated 
Charges  to  Grand  Juries,  on  this  Head,  both  in 
this  and  other  Counties,  being  fo  entirely  negle&ed. 
How  thofe  Juries  have  got  over  their  Oath,  I  trem- 
ble to  think,  —  but  I  have  difcharged  my  own 
Confcience.  In  fhort,  I  have  no  Hope  of  the  ceat 
ing  of  this  atrocious  Crime,  but  from  finding  that 
they  multiply  fo  faft,  are  become  fo  common,  fo 
fcandalous,  fo  entirely  falfe  and  incredible,  that  no 
Body  will  mind  them ;  and  that  all  Ranks  among 
us  will  treat  them  with  Negleft. 

Perjury,  Gentlemen,  is  another  horrid  Offence. 
It  ftrikes  at  the  very  Root  of  all  Security  in  Society. 
One  would  think  it  impoffible  for  any  one  delib- 
erately to  be  guilty  of  this  Crime :  For  my  own 
Part,  I  have  no  Conception  how  any  Perfon  can 
call  upon  the  Great  God  of  Truth,  to  witnefe  to 
what  he  knows  is  a  Lie.  I  tremble  when  I  think 
of  the  Reafon  we  have  to  fear  this  Crime  is  fo 
often  committed  among  us.  —  People,  fometimes, 

difpute 
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1769-  difpute  the  Conftitutional  Authority  of  the  Court 
C^Tr^Tto'  which  requires  their  Oath,  and  hence  think  them- 
the  Grand    felVes    excuiable    in    a    Departure    from    Truth. 

Jury.  * 

But  there  can  be  no  Doubt,  that  every  Court 
which  our  Law  acknowledges  may  adminifter  an 
Oath ;  and  whatever  would  amount  to  Perjury  in 
one  Court,  will  in  another.  I  have  no  Doubt,  but 
all  Oaths  adminiftered  by  lawfull  Authority,  —  be- 
fore Referees  out  of  Court,  or  before  any  other 
like  Authority,  are,  in  the  moft  extenfive  Senfe, 
obligatory ;  —  and,  certainly,  Perjury  may  as  well 
be  committed  in  a  Court  of  Admiralty,  as  in  this 
Court;  for  the  Admiralty  Courts  have  been  ac- 
knowledged, Time  out  of  Mind,  by  our  Laws 
which  conftantly  take  Notice  of  them :  —  nay, 
they  are  recognized  by  our  Charter  and  interwoven 
into  our  very  Conftitution ; — there  can  be  no  Room 
to  Doubt  of  this. 

If  any  Thing  of  this  Sort  fhould  come  before 
you,  you  will  take  due  Heed  to  your  Duty.  In 
a  chriftian  Country,  one  would  think  little  need 
to  be  faid  on  this  dreadful  Crime.  An  Oath 
adminiftered,  when,  where,  how  and  by  whom  it 
will,  can  make  no  Alteration  in  the  Eye  of  the 
Deity ;  —  he,  who  calls  upon  the  Name  of  God, 
when  he  is  fwearing  falfely,  can  never  be  the  lefs 
culpable  becaufe  the  Laws  of  his  Country  do  not 
deem  it,  in  that  particular  Inftance,  a  Crime.  In 
my  Mind,  temporary  Punifhments  would  be  as  a 
Feather,  compared  with  the  Divine  Vengeance. 

Falfe  Swearing,  in  the  View  of  God,  muft  be  as 

heinous 
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heinous  as  Perjury,  though  the  Law  does  not  fub-  1 7^9- 
je<5l  that  Offence  to  the  Penalties  of  Perjury.  But,  chargbto' 
Gentlemen,  though,  in  the  Divine  Mind,  it  dimin-  ™B  G*and 
iflies  Nothing  from  the  Guilt  of  the  Criminal,  that 
he  efcapes  Punifliment  from  the  Civil  Magiftrate; 
yet  the  Wifdom  of  our  Laws  has  been  carefull 
to  guard  againft  this  heinous  Oflence  in  the  Sight 
of  God.  It  is  undoubted  Law,  that  whoever  takes 
upon  himfelf  to  adminifter  an  Oath,  without  proper 
Authority,  is  punilhable  by  Fine  and  Imprifonment; 
—  nay.  Gentlemen,  a  Magiftrate  who  has  a  Power 
given  him  by  the  Laws  to  adminifter  an  Oath 
when  Matters  come  judicially  before  him ;  yet,  if 
he,  in  Order  to  fupport  any  one  particular  Party  or 
deprefs  another,  will  venture,  under  Colour  of  his 
Office,  to  adminifter  an  Oath  to  any  one,  he  is 
guilty  of  a  very  high  Offence  againft  the  Laws  and 
deferves  a  very  fevere  Punifliment.  Nay,  Gentle- 
men, it  aggravates  and  blackens  an  Offence  very 
much,  when  it  is  committed  under  the  pretended 
Cloak  of  the  Law.  This  deferves  your  ferious 
Attention  and  ftridt  Enquiry.  —  For  your  own 
Sakes  —  for  God's  Sake,  Gentlemen,  exert  your- 
felves,  on  this  Occafion,*  and  in  all  other  Affairs 
which  fhall  be  laid  before  you. 

A 

*  It  may  not  be  improper  here,  to  remark  the  Offence  above  alluded 
to.  So  long  ago  as  the  Year  1765,  Richard  Dana,  of  Bofton,  Efqr., 
one  of  the  oldeft  Barrifters  at  Law,  and  the  mod  accomplifhed  and  expe- 
rienced J  uftice  in  the  Province,  did,  on  a  Meflage  from  the  Sons  of  Lib- 
erty %  adminifter  the  Oath  of  Refignation  of  the  Stamp- Matter- (hip,  to 
Andrew  Oliver,  Efqr.,  Secretary  of  the  Province,  and  Brother  in  Law 
of  the  prefent  Chief  J  uftice. 

We  may  alfo  further  note,  here,  that  the  faid  Richard,  and  Jona- 
than  Sewall,  Efqr.,  the  present  acting  Attorney   General ,  (and    late 

appointed 
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1769-  A   few   Words,  Gentlemen,  on  the  Nature    of 

c^II^Tto'  your  Office.  Grand  Juries,  Gentlemen,  are  of  very 
the  Grand  hjgh  Antiquity ;  the  Inftitution  is  beyond  the 
Knowledge  of  all  Hiftory.  Four  hundred  Years 
ago,  they  are  fpoken  of  as  having  been,  Time  out 
of  Mind.  The  beft  Inftitutions  are  liable  to  Abufe. 
Sheriffs  were  found  to  return  their  Friends,  or  Friends 
to  particular  Parties ;  and  Perfons  who  would 
charge  with  Offences,  or  omit  Charges,  as  he  fhould 
name.  A  Statute  was  then  made,  to  punifli  this 
Crime,  and  to  inflilt  Penalties  on  fuch  as  fhould 
even  mention  to  a  Sheriff,  who  he  fhould  return  as 
Jurors  or  who  he  fhould  not.  This  feems  to  have 
anfwered  the  End  pretty  well,  till,  fome  Time  in 
the  Reign  of  Henry  the  Eighth,  Sheriffs  were  again 
found  abufing  their  Trufts;  and  were  again  fub- 
je<fted  to  additional  Penalties,  for  Mal-Condudt 
And  many  and  repeated  have  been  the  watchfull 
Cautions  of  our  Mother  Country,  to  fupprefe  this 
grofs  Iniquity,  and  to  have  a  fair  and  impartial  Re- 
turn of  unbiafled  Jurors. 


We,  in  this  Country,  have  been  ftiil  more  jealous 

of 

appointed  Judge  of  the  Admiralty  for  Halifax,  with  a  Salary  of  ^600 
Sterling  per  Annum  J  had,  at  the  laft  Scfliont  of  the  Peace,  for  the 
County  of  Suffolk,  exceeding  high  Words,  on  the  faid  Attorney  Gener- 
al's entering,  without  lifping  the  Matter  to  the  Court  of  Seflions,  a 
Not.  pros,  to  an  Indiclment  again  ft  a  Soldier  for  imprifoning  Mr.  Lewis 
Gray,  a  Merchant  in  Bofton,  for  not  anfwering  to  the  hailing  of  the 
(aid  Soldier,  who  ftood  as  Centry  at  the  Main-Guard,  in  King  Street. 

It  may  be  a  Matter  of  Curiofity,  fome  Years  hence,  to  enquire  the 
Reafon,  why  the  Sons  of  Liberty,  in  1765,  pitched  upon  Mr.  Dana  to 
adminifter  the  Oath  to  the  Stamp-Mafter.  —  The  Sons,  at  that  Time, 
imagined  Mr.  Dana  to  be  in  a  very  different  political  Box,  from  that 
in  which  he  afterwards  appeared. 
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of  Jurors.     We,  by  our  Provincial  Conftitution*       17^9r 
have  not  left  the  Return  of  Jurors  to  the  Sheriff  of  charget^ 
the  County,  as  in  England ;  but  we  fend  out  Fe~  THB  g*and 
nires  to  the  feveral  Towns  in  the  County,  and  they 
are  returned  by  the  refpe&ive  Towns,  to  ferve  the 
Courts.      In  general,  I  believe,   our   Returns   of 
Juries  are  made  with  more  Impartiality  than  in 
England ;  but  it  would  be  a  great  Abufe  of  Privi- 
ledge,  if  Towns  ihould  fend  Perfons^as  Jurors  who 
they  know  to  be  prone  to  profecute  with  Vigour 
particular  Offences  and  Mifdemeanours ;  or  fuch  as 
they  knew  would  connive  at  and  pafs  over  in  Si- 
lence  and   entirely   fmother   other   Crimes  of  an 
alarming  Nature.      I   don't  know  this  to  be  the 
Cafe,  and  therefore  would  not  affirm  it  to  be  fo; 
but    I   cannot   fay,   but    I    have  fome   Reafon   to 
fear.* 

The  Court  have  many  Times  obferved,  .both 
upon  the  Grand  and  Petit  Jury,  Perfons  fent  who 
have  had  Suits  depending  at  thofe  very  Courts. 
This  has  been  more  frequently  obferved  in  the 
Country-Towns  than  in  trading  ones.  The  Reafon 
of  this  happening  fo  often  in  the  Country  has 
been,  out  of  a  falfe  Companion  to  thofe  Perfons 
who  had  Suits  at  Court ;  —  that  their  Expenfes  of 
Attendance  might  be  lefe  burthenfome  to  them ;  but 
it  is  a  very  dangerous  Offence,  and  ought  to  be 
difcountenanced  by  every  good  Citizen.  I  mention 
not  this  as  an  Offence  happening  in  this  Town,  (for 
I  do  not  remember  ever  to  have  had  any  Reafon  to 

think 

•  %.  if  this  Infinuation  hat  even  the  leaf*  Shadow  of  Truth  for  its 
Foundation. . 

4o 


March  Term  9  Geo.  3. 

think  it  the  Cafe  here,)  but  as  a  Matter  of  Con- 
cIJI^TtcT  ccra  to  the  Court,  when  we  could  not  help  mak- 
TuilyGrAND    *n&  *e  Ohfervation,  in  our  Circuit  through  the 

Province. 

Before  I  clofc,  I  would  obferve  to  you,  Gentle* 
men,  one  other  Branch  of  your  Duty: — namely, 
Secrecy.  People  out  of  Doors  will  influence  your 
Conduit  if  they  know  the  Bufinefs  you  are  en- 
gaged in.  Offenders  will  efcape  and  the  End  of 
Juftice  be,  in  a  very  great  Meafure,  fruftrated. 
Recoiled  that  Secrecy  you  have  been  fworn  to 
obferve,  and  comply  with  the  true  Spirit  of  the 
Oath  of  God  you  have  now  taken. — I  afk  no 
more. 

Should  any  one,  while  you  are  on  Bufinefs,  come 
and  call  you  out,  and  endeavour  to  influence  your 
Conduit,  it  is  a  very  heinous  Offence,  and  you  are 
bound  to  give  immediate  Information  to  the  Court, 
or  to  his  Majefty's  Attorney  General,  that  fuch 
wicked  Offenders  may  meet  their  Deferts.  — I  am 
told  this  happened,  within  this  County,  a  few 
Months  paft ;  —  if  any  endeavour  fo  to  work  on 
you,  you  would  be  highly  culpable  if  you  omit- 
ted an  immediate  Prefentment  of  fuch  daring  Of- 
fenders. 

Thus,  Gentlemen,  I  have  run  through  fuch  Parts 
of  your  Duty  as  I  thought  pertinent  to  the  prefent 
Occafion.  Many  Things  I  have  faid  I  have  men- 
tioned with  Reluctance ;  —  a  Senfe  of  Duty  has 
conft rained  me  to  fay  thus  much. — It  is  not  to  be 

expe&ed, 
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expedted,  in  this  World,  that  we  ftiould  all  be  of      17^9- 
the  feme  Sentiments.     But  whatever  are  our  Senti-  charoTto' 
ments  of  Duty,  a  good  Confcience  will  diftate  to  THE  G**"D 
us,  to  a<ft  accordingly.  —  May  the  Great  God  blefe 
and  dired  you. 


Auguft  Term,  1769. 


Memoranda. 

THERE  not  being  a  Quorum  of  the  Court, 
without  the  Chief  Juftice,  he,  though  now 
the  Commander  in  Chief  of  this  Province,  fat  and 
a&ed,  at  the  Opening  of  this  Court,  which  very 
fpeedily  adjourned  to  November. 

Some  have  darted  a  Queftion,  whether  the  Com- 
miflion  of  Chief  Juftice  was  not  ipfo  Faffo  vacated 
by  his  Honour's  taking  the  Chair ;  —  and,  if  fo, 
have  inquired  how  far  the  future  Proceedings  of 
this  Term  were  irregular  and  erroneous :  —  and, 
therefore,  reverfable  on  a  Writ  of  Error. 

Inter  cunfta>  Leges  et  percontabere  Dottos. 


At  the  Adjournment,  the  Chief  Juftice  did  not 
appear;  and  the  Charge  to  the  Grand  Jury  was 
given  by  Juftice  Lynde. 
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At  the  laft  Sitting  of  the  Superiour  Court  in  1769. 
Charleftown,  I  argued  (for  the  firft  Time  in  this  i^moran^ 
Court)  to  the  Jury,  though  not  admitted  to  the 
Gown:  —  The  Legality  and  Propriety  of  which 
fomehave  pretended  to  doubt;  but  as  no  Scruples 
of  that  Kind  difturbed  me,  I  proceeded  (maugre 
any)  at  this  Court  to  manage  all  my  own  Bufinefs 
(for  the  firft  Time  in  this  County,)  though  unfan&i- 
fied  and  uninfpired  by  the  Pomp  and  Magic  of — 
the  Long  Robe.  (1) 


(1)  "  The  political  courfe  of  Mr.  Quincy  having  rendered  him  obnox- 
"  ious  to  the  Supreme  Court  of  the  Province,  he  was  omitted  in  the 
"  diftribution  of  the  honours  of  the  gown,  which  was  due  to  his  rank  and 
"  (landing  at  the  bar."    Quincy's  Life  of  Qujncy,  17. 
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Middle/ex  fs.  (1) 


1771. 


Symbs 

hL  Symes  &  Wife,  original  Plaintiffs, 
R«c.  177 1.  verf. 

Fol.  130.  J 


The  Ef- 
tate  of  a 


Hill,  original  Defendant. 


Mortgagee  of  tt^JECTMENT   of   two   Pieces  of   Land    in 

Land,  after         Li 

Condition  ±2j  Cambridge.  The  Cafe  was,  that  Hill,  the 
YiMcnto  At-  Defendant,  mortgaged  the  Premifes  to  N.  Wheel- 
tachment  and  ^ight,   Efq.      Some    Time   after,   Wheelwright 

Execution  for    -  M&.  •    1  .  i_  i_        /■   t 

his  Debts.  railed  and  lhut  up;  and,  on  the  loth  of  January 
mTnt'o)^"  A-  D-  1765»  conveyed  all  his  Eftate  to  Chas.  W. 
Bond  fecured  Apthorp ;  (his  wearing  Apparell  not  excepted) 
dies  not  pLft  and  Apthorp,  in  the  fame  Inftrument,  agrees  to 
ahCinfta^At  difcharge  certain  Demands  whereon  Wheel- 
tachment  by    wright  might  be  arretted ;  or  —  Ihould  chufe  to  di£ 

a  Creditor  of  1 

the  Aflignor,  CHargC. 

before  the 

of  the  Mort-  (0  The  following  Middlefcx  cafes,  extending  over  two  confccutivc 
gage  is  terms  in  that  county,  appear  to  have  been  reported  by  another  hand. 

recorded.  See  preface. 
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charge.      On  the   18th  of  the  fame  January  the       l77l* 
Premifes  were   attached    as  Wheelwright's  Eftate 
at  a  Suit  of  the  Plaintiffs',  and,  on  the  8th  of  March 
following,  the  Affignment  of  the  Mortgage  to  Ap- 
thorp  was  recorded.     Judgment  on  the  Plaintiffs'  p^acoiifid- 
Aftion  againft  Wheelwright  entered  up  the   15th  ered.ina 
of  May  following;  and,  on  the  6th  of  June,  the  to^ure^ 
Execution  was  levied  on  the  Premifes;  and  Seizin  Cred>*or« 
thereof  delivered  to  Wm.  Vaflal,  Efq.,  Attorney  to 
the  Plaintiffs,  agreeable  to  the  Law  of  the  Province, 
and  the  Officer  made  a  regular  Return,  (as  to  one 
Piece  —  as  to  the  other,  he  did  not  certify  the  Liv- 
ery of  Seizin,)  and  the  Execution  duly  recorded,  as 
direfted  by  the  Province  Law.     Hill,  immediately 
after  the  faid  Seizin,  entered  again  on  the  Premi- 
fes ;  and  the  Plaintiffs  bring  this  Aftion. 

Mr.  Adams  opened  the  Case  and  introduced  Evi- 
dence of  the  Fadts  as  dated.  As  to  the  Defeft  in 
the  Sheriffs  Return,  (which  was  difcovered  by  Mr. 
Juftice  Trowbridge)  Mr.  Adams  moved  to  prove 
Seizin  by  Parol  Evidence;  which  was  done,  no 
great  Oppofition  being  made  by  the  Defendant 

Mr.  Fitch  for  Defendant,  l.  A  dire  A  Affignment 
of  a  Mortgage  may  not  be  good  to  every  Purpofe 
till  it  be  recorded.  But,  in  our  Cafe,  the  Bond  was 
affigned  to  Apthorp  before  the  Attachment ;  and 
the  Affignment  of  a  Bond  need  not  be  recorded. 
The  Mortgage  is  only  Security  for  the  Money  due 
on  the  Bond  —  a  mere  Accident  attending  it.  2d. 
Abr.  Cafes  in  Equity,  617,  618. — Vacating  the 
Bond  vacates  the  Mortgage ;  and  the  Affignment 

of 
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1771-  of  the  Bond  carries  the  Land  with  it  to  every  Pur- 
pofe.  2d  Burr.  978,  979.  For  Apthorp  had  a 
Right  to  the  Bond  by  the  Alignment,  1  Inft.  232 ; 
and  may  recover  the  Money,  1  Bacon,  157;  2d 
Vern.  239,  240;  T.  Jones,  222;  2  L.  Ray.  1242; 
and,  if  recoverable  in  Chancery,  it  equally  afie&s 
this  Caufe,  for  hereafter  we  may  be  in  the  Power  of 
Chancery,  (or,  (hould  the  Bond  be  put  in  Suit  by 
Apthorp,  we  cannot  plead  Symes's  Recovery  in 
Bar.)      .•■  ■■ 

But  the  Alignment  conveys  the  Debt  in  Law ; 
1  Lil.  Abr.  124;  and  alio  the  Mortgage.  See  Burr, 
before  cited.  Therefore,  the  Mortgage  bearing 
fuch  Relation  to  the  Bond,  and  confequently  in 
Apthorp  with  the  Bond  at  the  Time  of  the  At- 
tachment, the  Plaintiffs  cannot  afiedt  it  by  the 
Attachment 

2nd.  Confiders  the  Marks  of  Fraud  in  the  Align- 
ment 

Mr.  Adams >  contra.  1.  If  this  Aflignment  be 
bona  fide^  ftill  we  have  a  Right  to  recover,  but 

2.  The  Aflignment  is  fraudulent 

By  the  Attachment  the  Plaintiffs  had  an  inchoate 
Title  which  was  kept  alive  by  the  Judgment  and 
Execution  and  compleated  by  the  Seizin  thereon, 
the  Return  and  Recording  thereof;  which  Title, 
when  thus  regularly  compleated,  takes  Effeft  to  all 
Intents  and  Purpofes,  from  the  Time  of  the  At- 
1:1  tachment, 
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tachment,  which,  in  this  Cafe,  was  before  the  pre-      l77l- 
tended  Aflignment ;  and  by  the  Pro.  Stat  9  W.  3, 
c.  7,  no  Conveyance  of  Houfes  or  Lands  is  good, 
untill  recorded,   but   againft  the  Grantor  and  his 
Heirs;  and  the  Plaintiffs  are  not  Heirs. 

Brother  Fitch's  DoArine  of  Aflignment  is  extrav- 
agant and  incredible.  A  Chofe  in  Ailion  cannot  be 
afligned.  'Tis  a  Rudiment  in  Law ;  and  neceflary 
to  abridge  the  powerful  and  aid  the  weak. 

Curia.  Mr.  Adams,  we  think  you  need  not  labour 
this  Point.  You  may  anfwer  Mr.  Fitch's  Authori- 
ties briefly,  if  you  pleafe. 

Mr.  Adams.  —  I  fay  a  Chofe  in  Aftion  cannot  be 
afligned;  1  Bac.  don't  ferve  their  Caufe.  See  the 
Margin ;  the  Profecutions  are  by  Power,  and  in  the 
Name  of  the  original  Obligee.  The  Power  is  in 
its  Nature  revocable ;  and,  when  revoked,  the  Af- 
fignee  can  do  no  more  in  a  Court  of  Law. 

No  Aflignment  can  give  him  Power  to  profecute 
in  his  own  Name.  Vern.  and  Cafes  in  Equity 
Abr.  are  Principles  of  Equity;  and  as  fuch  are 
true  ;  but,  as  we  are  before  a  Jury,  are  of  no  Confe- 
quence.  In  Chancery  Anything  will  ferve  for 
Right  and  Title  that  gives  it  in  Confcience.  If 
the  Debt  is  difcharged,  the  Mortgage  is  difcharged, 
/.  e.  Chancery  will  compell  it  In  Law,  the  Fee 
is  in  the  Mortgagee  untill  regularly  transferred  by 
direft  Aflignment  or  otherwife,  conformable  to  ye 
Pro.  Stat.  2  Jones,  is  on  Motion ;  fubjeft  to  great 

Uncertainty ; 

4» 
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1771-  Uncertainty;  in  a  Court  that  proceeds  on  equitable 
Principles ;  nor  does  it  appear  what  the  Debt  was. 
B.  R.  would  not  contradict  the  Cuftoms  of  Lon- 
don,— which  feems  to  be  the  Diftin&ion.  L.  Ray- 
mond is  not  in  Point.  The  Cafe  in  Burrow  de- 
pends on  the  Teftator's  Intention,  whofe  Sentiments 
on  the  Operations  of  Law  we  muft  fuppofe  his 
Lo'rdfhip  is  purfuing;  and  the  common  People 
take  Chancery  for  Law.  But  his  Lordftiip,  in  that 
very  Cafe,  expreflly  declares  that  the  Eftate  has 
become  abfolute  in  Law.  Lill.  Abr.  proves  no 
more  than  that  the  Court  would  not  infift  on  a 
Power.  It  don't  prove  but  that  a  Difcharge  by 
the  Executor  would  have  been  good. 

2nd.     He  compared  the  Evidence  with  the  com- 
mon Marks  of  Fraud. 


Courfs  DireRion  to  the  Jury. 

Trowbridge.  lft  Queftion  in  Law  is,  whether 
the  Lands  demanded  were  Wheelwright's  Eftate 
at  the  Time  of  the  Attachment,  fo  as  to  be 
bound  by  it.  2nd.  Whether  they  were  thereupon 
regularly  taken  in  Execution,  fo  as  to  iatisfy  the 
Debt 

As  to  the  firft  Point,  it  may  be  inquired, —  lft. 
Whether  the  Lands  ever  were  Wheelwright's,  fo  as 
to  be  held;  and,  if  they  were, — 2nd.  Whether  he  had 
not  conveyed  them  before  the  Attachment.  The 
Lands  were  a  Mortgage  to  fatisfy  ^900  Hill  was 
obligated  to  pay  Wheelwright,  and  due  before  the 
Attachment 
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In  Mortgages,  the  Fee  pafles  from  Mortgagor  1771- 
to  Mortgagee  at  the  compleating  the  Deed ;  and, 
on  Failure  in  the  Condition,  becomes  abfolute  in 
him  (fave  the  Equity  of  Redemption  given  by  the 
Province  Law).  Then  the  Province  Law  charges 
all  Lands  with  the  Payment  of  Debts ;  and,  when 
attached,  are  holden  to  fatisfy  the  Judgment  And, 
on  compleating  the  Procefs,  the  Creditor  compleats 
his  Title  to  the  fame  Eftate  which  the  Debtor  was 
poflefled  of;  and  the  Debt  is  difcharged.  So  that 
there  can  be  no  Doubt  but  that  the  Lands  were 
once  Wheelwright's,  fo  as  to  be  held  by  the  Attach- 
ment. But,  2nd,  had  he  not  conveyed  them  before 
the  Attachment?  a  Conveyance  is  produced,  lft, 
then  it  may  be  further  inquired,  whether  it  be  made 
bona  Fide ;  for  the  Contrary  is  ftrongly  contended ; 
and,  if  it  be,  2d,  whether,  in  the  State  it  was  at  the 
Time  of  the  Attachment,  it  was  fufficient  to  de- 
feat it. 

The  general  Marks  of  Fraud  you  have  had  from 
the  Council.  As  to  that,  therefore,  I  fhall  only 
add,  that,  if  a  Deed  has  Marks  of  Fraud,  they  are 
not  conclufive  Evidence.  But,  in  this  Cafe,  there  is 
Something  peculiar.  The  Nature  of  the  Cafe  made 
it  neceflary  for  Apthorp  to  be  fecret  in  fecuring 
himfelf;  and  the  Legislature  feems  to  favour  Cred- 
itors in  this  Thing;  for,  when  a  Creditor  has  fo 
done,  he  is  fubjeft  to  foreign  Attachment  for  the 
Overplus ;  and  the  Law  prefers  this  to  Bankruptcy. 
Two  muft  concur  in  a  Fraudulent  Conveyance;  — 
for,  if  the  Grantor  do  it  with  a  fraudulent  Inten- 
tion, yet,  if  the  Grantee  receive  it  bona  Fide  to  Sat- 
isfy his  Debt,  it  is  not  a  fraudulent  Conveyance.  — 

Apthorp, 


OftobfT  Term  is  Geo.  S- 


r7:-  Apchorp,  at  the  making  the  Cotquia,  might 
sot  know  how  orach  his  Debt  was,  and 
than  was  doc;  but  he  cannot  hold  mote — 2 
fee,  had  covenanted  to  refund.  No  Time  is  fa  for 
Reconveyance,  bat  the  Law  fades  that.  The  mol 
fuipicions  Oaufe  is  that  which  relpeds  Apchoqrt 
paring  certain  Sums  for  which  afterwards  he  might 
become  bound ;  bat,  if  that  was  done  only  to  fa- 
iify  true  Debts  for  which  he  fliould  become  bound 
bona  Fide*  it  will  not  avoid  the  Conveyance;  but,  if 
to  referve  Anything  to  Wheelwright,  it  vitiates  the 
Whole. 

2.  As  to  the  State  they  were  in  at  die  Tune  of 
the  Attachment,  The  Affignment  of  die  Mortgage 
was  not  then  recorded.  M  But,"  faith  the  Defend- 
ant, "  the  Bond  was  then  affigned,  and  that  carries 
the  Land  with  it  to  every  Purpofc."  However, 
the  Affignment  of  the  Bond  does  not  cany  die 
Land  with  it.  The  Fee  of  the  Land  was  in 
Wheelwright ;  and  the  Province  Law  requires  all 
Conveyances  of  Houfes  and  Lands  to  be  recorded 
before  they  are  good  againft  any  Perfbn  except  the 
Grantor  and  his  Heirs ;  and  the  recording  after  the 
Attachment  (hall  never  have  fuch  a  Retrofpeft,  as 
to  enure  from  the  Delivery  of  the  Affignment,  and 
(o  defeat  the  Attachment 

2nd.  As  to  the  2d  Point,  there  is  no  Doubt  but 
the  Lands  were  regularly  taken  in  Execution,  fo  as 
to  fatisfy  the  Debt,  (ave  the  Slip  in  the  Officer  in 
not  returning  Livery  of  Seizin  in  the  15  Acres.  I 
doubt  if  it  will  do  without 

Oliver. 
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Oliver.     There  is  a  Receipt  of  the  Seizin  under      177* 
Mr.  Vaflall's  hand,  as  Attorney  to  Symes.     I  have 
little  elfe  to  add  to  my  Brother  Trowbridge. 

Cufhing.  If  the  Officer's  Return  is  helped  by 
the  Teftimony  of  the  Witnefles,  there  is  an  End  of 
the  Cafe.  I  don't  know  that  you  will  depart  from 
the  Intention  of  the  Law,  if  you  fuppofe  it.  The 
Generality  of  the  Conveyance  is  a  ftrong  Mark  of 
Fraud.  I  don't  think  fuch  general  Conveyances 
will  do.  Another  Thing  in  the  Conclufion  of  the 
Covenant  is  too  loofe, —  that  Apthorp  fhall  pay 
who  he  pleafes,  and  when  he  pleafes.  —  'Tis  fuch  a 
Truft  as  Lord  Coke  fays  is  a  Mark  of  Fraud. 
Twine's  Cafe  is  good  Law. 

Lynde,  C.  J.  There  is  no  Doubt  as  to  the  8 
Acres,  the  only  Queftion  is  as  to  the  15,  —  'twas 
fuch  an  Eftate  as  has  been  determined  on  Special 
Verdift  to  be  in  Wheelwright.  (2) 

Judgment  for  Plaintiffs. 


(2)  Sec  pofty  Hoot  on  v.  Grout \  where  the  queftion  of  the  liability  of 
the  eftate  of  the  mortgagee  to  attachment  and  execution  is  confidered  at 
length  by  Judge  Trowbridge. 
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1771. 
%"«  Tbe  King  verf.  John  Jofanfon  Gr»L 

OfcAft'T- 

*.«..  J77J-  /^*  RANT  vss  a  Priiroex  is  Canoord  Goal  and, 
1,11  3yi'  VJT  00  Modem  of  lie  Attorney  General,  wss 
a  Prkfoner  rcoxnrcd  to  Cambridge  Goal  by  parol  Onto,  wiiidh 

Bl»V  be  xt> 
out  Ouad  10 
paitul  Osier. 

c^ms  Id  And  note  that  a  Habeas  Orfms  aJ  ftjtr^rmmium 

TrfiftMrn-       was  awarded  for  Abiam  Iittkbead  at  die  Mo- 


I  bare  taken  Notice  is  tbe  cogAaat  Praftioe  of  ti>c 
Coon. 


tion  of  tbe  Attorney  General. 


VtMZ%  Parker  wrf.  WillaitL 


1/. 

WjlLAIUD- 


Ktc.  1771- 


CASE.  The  Plaintiff  declares  that  one  Saint 
Reed,  Jr.,  on,  &c.  —  made  his  promiflbry 
Note  to  Plaintiff  and  therein  for  Value  received 
livt.  \\m  tu  promifed  the  Plaintiff  &c.  —  and  afterwards  on,  &c 
u^u^nx      _at  &c  _thc  feid  Samuel  Reed,  Jun.,  engaged 

w+i  c ''gaged  *  — »  »         ©~o    *• 

b, -a  ibjid  the  Defendant  to  pay  the  Contents  of  (aid  Note  to 

a  sJedutT"*  Plaintiff  for  him  and  bring  him  (aid  Note;  and  the 

^Vuiuuff  Dcfcncknt  Pa*d  £"d  Contents,  and  thereupon  the 

*tA  <iA  fa,  '  Plaintiff  delivered  him  laid  Note  to  deliver  to  did 

xu  U'mu*  R^ed  ;   which  the  Defendant  did  not  do,  but  mali- 

?!*?!  l\!"  cioufly,  &c.  —  on,  &c.  — at,  &c.  —  in  the  Name  of 

nlioi  h*  4M  one  P.  Pike,  and  without  his  Knowledge,  did  pro- 

t.'yf    <i'>,  but 


(„<<j  ,/Ul  a  cure  a  certain  Writ  of  Attachment  againft  the  (aid 

w,,t  4^iud  Plaintiff,  upon  (aid  Note,  to    be  iflued  by  J.  PreA 

the  I'laiufitt  r  t  '      *r    •    rt  t     n-  o 

o»>  iu  Note,  cott,  one  of  his  Majefty's  Juftices,  &c.  —  to  attach, 

"»i0to"d  &c  — (as  in  the  Form  of  the  Writ)  —  to  anfwer 
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faid   Pike  in  a  Plea,  &c.  —  in  which   Writ  and      1771. 
Declaration  it  was  falfely  alledged  that  the  Plaintiff  v*pI^IT""' 
had,  on,  &c.  —  endorfed  the  faid  Note  to  faid  Pike,         **>• 
which  (aid  Writ  was  afterwards,   on,  &c. — duly 


ferved,  and  the  Defendant  afterwards,  on,  &c.  — did  a"d  en*crfd» 

r  •        a      •  r        r ■  •  whereby  the 

enter  faid  Adhon  commenced  as  aforefaid  without  Plaintiff  was 
the   faid    Pike's   Knowledge,   and   thereupon   the  ^nfe0^^ith. 
Plaintiff  was  put  to  great  Expenfe,  &c.  out  alleging 

tnent  was 

Sewall  ty  Rogers,  pro  Qucr.  "n^rcd» 

Caufe  of 

Exceptions  in  Abatement.     J.  Quincy,  pro  Defend-  Aaion- 
ente.     lft.  The  Plaintiff  hath  not  fet  forth  what 
Judgment  was  rendered  by  the  faid  Juftice  on  'the 
faid  pretended  Aftion  of  the  faid  Pike  againft  the 
Plaintiff. 

2d.  By  the  Plaintiff's  own  fhewing,  he  could 
have  fuffered  no  Damage,  but  what  would  be  con- 
fidered  in  a  regular  Courfe  of  Law,  by  the  faid 
Juftice. 

3rd.  By  the  Plaintiffs  own  fhewing  it  doth  not 
appear  that  the  Plaintiff  had  fuffered  any  Damage 
by  the  Defendant's  fuppofed  Conduft.  (1) 

Judgment  that  the  IVrit,  SfC.  abate.  (2) 


(1)  This  plea  was  overruled  in  the  Inferior  Court,  and  the  cafe 
brought  up  on  ftiam  demurrer.  The  copy  of  the  pleadings  on  file  is  as 
follows : 

"  And  the  faid  Willard  by  Jofiah  Quincy,  Jun.,  his  Attorney,  comes 

"  &  defends 

(2)  Incorrect.  The  exception  being  to  the  declaration,  and  not  to 
the  writ,  the  judgment  entered  was  that  of  nil  capiat  per  breve.  See 
Steph.  PI.  (ed.  of  1824)  128. 
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44  8c  defends  &c,  and  prays  Judgment  of  the  Plaintiff's  (aid  Writ  8c 
"  Declaration  aforeiaid.  ift.  Becaufe  he  faith  that  the  faid  Parker  hath 
"  not  fet  forth  what  Judgment  was  rendered  by  the  laid  Prefcott,  a  Juf- 
44  tice  as  aforeiaid  in  the  faid  pretended  A&ion  of  Perley  Pike  againft 
44  the  {aid  Samuel  Parker,  andly.  Becaufe  by  the  Pit's  own  (hewing 
44  in  his  (aid  Declaration  he  could  have  fuftained  no  Damage  but  what 
44  mud  have  been  duly  conGdered  in  the  regular  Courfe  of  Law  by  the 
44  (aid  Juftice  in  the  A&ion  aforeiaid  of  the  (aid  Pike  $  Parker.  $rd\y 
44  8c  laitly,  becaufe  by  the  Pit's  own  (hewing,  it  doth  not  appear  that 
44  be  hath  fufiered  any  Damage  by  Reafon  of  the  Deri's  fuppofed  Con- 
44  du& :  all  which  the  faid  Willard  is  ready  to  verifie,  wherefore  he  prays 
44  Judgment  of  the  Pit's  faid  Writ  &  Declaration,  and  that  the  lame  may 
44  be  qualhed,  and  for  his  Cofts. 

44  J.  putney,  Jum:% 

44  The  foregoing  Pleas  in  Abatement  being  argued  by  the  Council  for 
M  the  Parties  were  overruled  by  the  Court. 

44  Tbad.  Ma/on,  Cler." 

44  Saving  which,  if  overruled  8c  referring  Liberty  of  giving  any  new 
44  Plea  on  the  Appeal,  the  faid  Aaron  (aith  that  he  is  an  honcft  Man  and 
44  thereof  puts,  8cc. 

"  7-  QuiMcy,  Tim.*9 

44  And  the  faid  Parker,  contenting  as  above,  fays  the  Plea  aforeiaid  is 
44  infufficient,  8c  prays  Judgment  for  his  Damage  8c  Cofts. 

44  >*.  SewolL" 

44  And  the  laid  Willard  fays  bis  laid  Plea  is  fufficient,  &  prays  Judg- 
44  ment  thereof  8c  for  bis  Cofts. 

••  7*  Qsiny* 7**" 
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Hall  verf.  Richardfon. 


Hall 
v. 


TRESPASS.     Richardfon  had  recovered  Judg-  RlCHARD80N- 
ment  againft  Hall,  in  a  former  Aftion,  where-    *jp£.  \^z]' 
on  Execution  iflued,  which  Execution  afterwards 
was  diredted  to  a  Conftable  without  the  Knowledge  hav/no*  ** 
of  the  Clerk  or  Requeft  of   Richardfon.      Rich-  £^5^. 
ardfon  went  with  the  Conftable  to  take  Hall,  and,  tions  except 
happening   to    meet  him  fome  Diftance  from  the  rendered^1* 
Conftable,  feized  him.     Hall  then  paid  the  Money  M"**  of  the 
and  brought  this  Aftion.  Where  an 

Execution 
was  altered 

Trowbridge,  J.     I    have  altered  judicial  Writs  out  ?f  Court 

out  of  Court,  but   'tis   wrong.     Conftables   have  toaConftafie* 

nothing  to  do  with  Executions,  except  on  Judg-  ^aire^d1*" 

ments    rendered    by   Juftices    of    the    Peace.    (1)  the  Defend- 
TT  ant,  who  then 

However,  ?aidthe 

Money,  it 
was  held  that 
(1)  The  authority  of  conftables  in  the  fervice  of  civil  procefs  has  been   tne  Writ  was 
created  and  enlarged  by  fucccflivc  ftatutes  \  their  powers  and  duties  by  the    ?  CXf  CUp|  . 
common  law  being  thofe  of  peace  officers  only.     By  the  Colony  Law  of  tiff  c^u  not* 
1658,  they  were  authorized  "  to  ferve  all  attachments  directed  to  them   recover  the 
in   any  civil  cafe."     Anc.   Chart.  83.     By  the  Prov.  St.  of  9  W.  3,   Money  again 
juftices  of  the  peace  are  "  empowered  to  decide  differences  not  exceed-   on  ^are 
ing  forty  millings,"  and  may  dire&  their  "execution,  or  warrant  of  dif-   *aclas% 
trefs  "  to  a  conftable.     Anc.  Chart.  300.     The  aft  of  1 1  W.  3,  eftab- 
liftiing  the  "  Inferiour  Courts  of  Common   Pleas,"  provides  that  "  all 
proceftes  and  writs  for  the  bringing  any  caufe  or  fuit  to  trial,  where  the 
fum  fued  for  is  under  ten  pounds,  may  be  alfo  directed  to  the  confta- 
bles of  the  town."     Anc.  Chart.  329.     St.  1795,  c.  41,  \  3,  empowers 
conftables  to  ferve  "  any  writ,  fummons,  or  execution  "  in  perfonal 
aclions  to  the  amount  of  $70.      This  is  in  fubftance  re-ena£led  in  the 
Rev.  Sts.  c.  15,  ^71.     The  amount  has  fmce  been  raifed  to  $100,  and 
their  power  extended  to  procefs  in  replevin  for  property  not  exceeding 
that  value  \  and  to  procefs  in  forcible  entry  and  detainer.      Gen.  Sts. 
c.  18, ^  61. 

4* 
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1771-  However,  the  Writ  is  fo  executed  that  Richard- 
^^^Tiall^^  f°n  cannot  now  recover  the  Money  again  on  a 
_     v-  Scire  Facias. 

Richardson. 

The  other  Juftices  agreeing  in  the  Law. 


Memorandum. 


Memoran-        n.  B.     At  the  Clofe  of  the  Year  1771,  Lynde, 


DUM. 


Chief  Juftice,  and  Cufhing,  Juftice,  refigned,  and 
the  Honourable  Peter  Oliver,  Efq.,  was  made  Chief 
Juftice,  and  the  Honourable  Nath'L  Ropes  and 
William  Cufhing,  Efquire,  were  made  Juftices, 
and  all  took  their  Seats  accordingly  in  Suffolk, 
February  Term,  1772. 


April  Term 

Middkfex  fs. 
XII  Geo.  3,  1772. 

Honourable  Peter  Oliver,  Efquire,  Chief  Juftice. 

Honourable  Edmund  Trowbridge,  \ 

Fofter  Hutchinfon,  f    Efqrs., 

Nathaniel  Ropes,  (  Juftices. 

William  Cufhing,  ' 


Jonathan  Sewall,  Efq.,  Attorney  General. 
Samuel  Quincy,  Efq.,  Solicitor  General.  (1) 


Reed's  Cafe. 


A       Venire  facias  ifTued  to  Littleton  for  a  Jury-  g^j^ 
man,  and  Mr.  Reed  was  returned,  who  was  a  of  a  County 
Standing  Grand  Juror  of  the  County  for  the  Year,  exemptfrom* 

which  fer!in8°n 


(1)  This  office  is  faid  to  have  been  created  efpecially  for  the  purpofe 
of  winning  over  Sewall  to  the  government  party.  See  10  John  Adams's 
Works,  179;  Ante,  241.  After  Sewall  was  raifed  to  the  office  of 
Attorney    General,  that  of  Solicitor  General  remained   vacant  until 

March, 
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1772.      which   was  known*  but,  being  in  Doubt  if  that 
iuzD*?CM.  exempted  him,  he  was  returned. 

The  Court,  on  hearing  the  Fads,  told  him  he  was 
not  obliged  to  ferve,  and,  if  he  declined,  they  would 
order  a  new  Venire  to  iflue. 


Flacc 
a/. 

HOBART. 

Rcc.  1772. 
Fol.  40. 

Where,  in 
an  A  61  ion  for 
Words,  J  uni- 
fication is 
pleaded  to 
Part,  and  to 
the  Refidue, 
not  guilty, 
the  two  I  flues 
will  be  tried 
feparately ; 
and,  on  the 
firft,  the  De- 
fendant is 
entitled  to 
open. 

Damages 
will  be  aifefled 
feparately  up- 
on  each  Iflue. 


Flagg  verf.  Hobart. 

ACTION   for  Words,  and  Special  Damages 
alledged.      Defendant  juftified  {peaking  the 
firft  Words,  and  plead  not  guilty  to  the  Reft. 

Dana,  for  the  Plaintiff*  going  on  to  open   the 
Caufe  — 

Quincy,  for  the  Defendant,  moved  that  he  (Quincy) 
might  open  it 

Sewall,  alfofor  the  Plaintiff,  faid,  if  the  Defendant 

infifts 


March,  1771,  when  the  place  was  given  to  Samuel  Quincy;  he  alfo 
having  embraced  the  caufe  of  the  government. 

It  is  intimated  by  John  Adams  that  Samuel  Quincy'*  adherence  to 
this  party  was  caufed  by  jealoufy  of  the  greater  profeffional  fuccefs  and 
reputation  of  his  younger  brother,  who  had  openly  and  with  great  fervor 
elpoufed  the  patriotic  caufe.  xo  John  Adams's  Works,  195.  It  may 
well  be  that  the  government  leaders  were  induced  to  attempt  his  conver- 
fion  on  the  fuppofition  that  he  might  be  fo  influenced ;  but  that  their 
fuccefs  was  in  fact  attributable  to  this  unworthy  motive,  we  do  not  be- 
lieve.  The  correfpondence  between  the  brothers,  efpeciaily  on  the  fide 
of  the  elder,  evinces  the  tendered  fraternal  affection,  even  at  a  time 
when  party  animofity  was  at  its  height.     See  Quincy *s  Life  of  Quincy, 
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infifts  on  trying  the  I  flues  feparately,  they  have  a       *772# 
Right  to  open ;  but.  if  they  will  try  them  together, 
we  muft  open ;  for  Part  of  our  Declaration  is  de- 
nied; we  ought,  therefore,  to  proceed  and  prove 
what  we  have  firft  alledged.  (1) 

Trowbridge,  Juftice,  afked,  if  the  Aftion  had  been 
Trefpafs,  Aflault  and  Battery,  and  Plea,  as  to  the 
Force  and  Arms,  not  guilty ;  and  Juftification  as  to 
the  Refidue,  who  fhall  open  there  ?  —  the  Law  is, 
if  the  Juftification  be  found,  Nothing  more  is  to 
be  done,  as  to  the  Force  and  Arms. 

Sewall  anfwered,  he  could  not  think  that  a  paral- 
lel Cafe  — he  thought  Claufum  /regit,  and  Juftifica- 
tion as  to  Part,  and,  as  to  the  Refidue,  not  guilty, 
rather  in  Point ;  there,  he  faid,  the  Plaintiff  might 
open. 

But  the  Court  direfted  the  I  flues  to  be  tried  fepa- 
rately. (2) 

It  became  a  Queftion,  at  the  Trial,  on  the  firft 
Iflue,  whether  Damages  fhould  be  aflefled  feparately 
on  that  Iflue,  or  whether  they  fhould  be  pafled  over 
till  the  other  Iflue  was  alfo  tried,  and  then  aflefled 
in  toto :  And  per  Curiam  —  The  Damages  muft  be 

aflefled 


(1)  Ace.  Davis  v.  Ma  fort,  4  Pick.  156  ;  Ayer  v.  Auftiny  6  Pick.  225. 
But  by  the  prefent  rules  of  practice  in  this  (late,  the  plaintiff  has  the  right 
to  open  and  clofe  in  all  cafes,  even  when  the  only  iflue  is  on  the  defend- 
ant's declaration  in  fct-off.     8  Cum.  603,  note,     2  Gray,  260. 

(2)  S.  P.  Morfe  v.  Jrwett,  Mafs.  S.  J.  C,  June  Term,  178 1,  where, 
in  aflault  and  battery,  "  the  defendants  juftified  moderate  correction,** 
"  there  were  feveral  iffues  joined,**  and  "  as  to  the  moderate  correction, 
the  defendant  opened  and  clofed.**    5  Dane  Ab.  564. 
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Flagg 
Hob  art. 


aflefled  on  each  Iflue ;  for,  perhaps,  the  other  Iflue 
will  be  found  againft  the  Plaintiff;  then  Damages 
will  be  pafled  over;  or,  perhaps,  if  Damages  are 
aflefled  jointly,  there  may  be  a  Motion  in  Aired  of 
Judgment,  that  the  Words  in  the  laft  Iflue  are  not 
Actionable,  and  then  it  may  be  faid  that  Judgment 
muft  be  ftayed  for  the  Whole ;  and  other  Reafbns 
may  be  given  alfo.  (3) 


Whitney 
Haven. 

Rcc.  177a. 
Fol.41. 

Where  a 
Warrant  from 
a  J  u (lice  is 
pleaded  in 
J  unification  of 
an  Arrcft,  an 
attefted  copy 
of  the  fame  is 
admiflible, 
notwithftand- 
ing  Evidence 
is  offered 
tending  to 
invalidate  its 
corre&nefs. 
Cujbing,  J. 
dijfentiente. 
Evidence  is 
admiflible  to 
(how  a  Differ- 
ence between 
the  Warrant 
on  which  the 
Arreft  was 
made,  and 
that  Cet  forth 
in  the  Juftifi- 
cation. 

It  is  not 
cflential  that 


Whitney  verf.  Haven. 

TRESPASS.      To   the  Force  and  Arms,   not 
guilty.     Juftification  for  the  Refidue  under 
a  Warrant  from  Juftice  Jones,  directed  to  an  Offi- 
cer, who  took  the  Defendant  for  Aid,  and,  as  fuch, 
arretted  the  Plaintiff.    And,  to  fupport  his  Juftifica- 
tion, 

(3)  This  a&ion  was  for  words  fpoken  againft  the  plaintiff  in  his  trade 
and  bufinefs  of  a  millwright,  —  accufing  him  of  ruining  defendant's 
mills,  and  aflferting  that  "  it  would  have  been  better  to  have  given  any 
"  Wages  to  a  Workman  than  to  have  had  my  Mills  fo  fpoiled  by  fuch  a 
"  Bl under bufs."  Thefe  words  and  others  were  juftified,  as  fpoken  "with 
Defign  only  to  prevent  the  (aid  Eleazer  from  hurting  others  by  his  bad 
Work.'*  The  plea  of  not  guilty  as  to  the  refidue,  applied  to  the 
charge  of  calling  the  plaintiff  "a  Logerhead,"  "a  Deceiver,"  and  a 
44  fractious  Fellow,"  and  of  aflferting  that  "  there  was  fo  much  Liquor 
"  (lining  that  Flagg  hardly  knew  what  he  was  about."  The  plaintiff 
joined  iflue  on  the  fecond  plea,  and  replied,  de  injur  id,  8fe.t  to  the  firft  j 
on  which  replication,  iflue  was  alfo  joined.  In  the  Inferiour  Court,  the 
jury  found  generally  for  the  plaintiff,  and  aflefled  damages  at  ^30.  On 
the  appeal,  the  verdift  conformed  to  the  i flues,  viz. :  "  the  Jury  find 
44  upon  the  firft  Iflue  that  the  Appellant  fpoke  the  Words  in  his  Plea  of 
"  Juftification  mentioned,  of  his  own  Wrong,  without  fuch  Caufe  as  he 
44 has  pleaded,  and  aflefs  Damages  for  the  Appellee  Thiity  Pounds;  and 
44  upon  the  fecond  Iflue  they  find  the  Appellant  guilty,  and  aflefs  Dam. 
44 ages  for  the  Appellee  upon  that  Iflue,  Five  Pounds." 
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tion,  Defendant  produced  an  attefted  Copy  from  *772* 

the  faid  Juftice's  Records.     Plaintiff  objedled  to  its  ^Sv-hiwby' 

being  received,  for  he  had  Evidence  to  (hew  that  v- 

the  Warrant  on  which  he  was  arretted  had  no  Seal  — 

—  whereas  this  Copy  came  with  a  Loco  Sigilli*  {houW^aver 

himfelf  to  be 

Trowbridge,  Juftice.     If  there  be  Anything  in  the  Body  of  the 
Objedlion,  it  is  to  invalidate  the  Copies.     But  the  Warr*nt- 
Court  accepted  them,  contrary  to  the  Opinion  of 
Cujhinffy  Juftice. 

Afterwards,  the  Plaintiff  was  admitted  to  give 
Evidence  that  the  pretended  Warrant  whereby  he 
was  arretted  was  different  from  that  fet  forth  in  the 
Defendant's  Juftification.  The  Proof  was  not  fuf- 
ficient. 

Judgment  for  Defendant. 


Tuttle  verf.  Willington.  .  Tuttli 

v. 

Willington. 

PLAINTIFF  declared   on  a  promiflbry  Note    Rec#  ;7?a> 
made  by  the  Defendant  to  one  Winfhip,  and      Fo!-  44- 
by  him   indorfed  to  the   Plaintiff.     There  was   a      Payment 
Payment  to  Winfhip  before  Affignment.     When  5£pS?r 

this   ifee  of  a  Note 
on  Demand  it 
•  The  Plaintiff  alfo  objeacd,  that  the  Juftice  had  not  averred  himfelf  a  g0**1  De" 
a  Juftice  in  his  Warrant,  but  the  Objection  had  no  great  Weight  with   j?J£e  ^°  * 
the  Court.     The  Warrant  in  the  Juftification  was  introduced  thus,  viz  :    ]n(jorVce  for 
44  the  Tenor  of  which  faid  Warrant  is  as  follows,"  —  the  Warrant  fet    Value  with- 
out verbatim.  out  Notice. 

N.  B.    The  Foreman  on  the  other  Jury,  withdrawn  to  agree  on 
y«  Verdict,  was  fent  for  to  teftify  in  this  Caufe. 
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this  appeared,  the  Court  told  the  Plaintiff  that  this 
Point  was  fettled  againft  him  on  a  Special  Verdift, 
found  at  Cambridge,  Auguft  Term,  1763,  in  the 
Caufe  of  Ruffell  <J*  Oaks  (1);  and  fo  folemnly  deter- 
mined on  full  Argument  in  the  Court-Houfe  in 
Bofton. 


Judgment  far  Defendant. 


Fowlb 
Wyman. 

Rcc.  1773. 
Fol.  161. 

«*  The  Levy 
of  an  Execu- 
tion on  Land 
is  good 
Evidence  of 
Pofleflion  in 
an  Action  of 
Trefpafs  qu. 
cl.y  notwith- 
standing the 
Omiflion  by 
the  Officer  to 
certify  that 
the  Appraif- 
crs  were  **  in- 
different and 
difcrcet 
Men." 

Itfeems 
that  a  Decla- 
ration defend- 
ing the  Clofe 
as  abutting 
44  wefterly  on 
a  Way  "  is 
fufficiently 
fupported  by 
Proof  of  an 
Abutment 
wefterly  on  a 
Way  and 
Land  of  J.  S. 


Fowle  verf.  Wyman. 

TRESPASS.  Lands  were  attached  by  Fowle. 
The  Defendant  then  conveys  to  Wyman.  (1) 
Execution  levied  in  due  Time  and  regular  Return, 
&c.,  except  the  Officer  did  not  certify,  the  Appraif- 
ors  were  indifferent  and  difcreet  Men.  Plaintiff  of- 
fered this  Evidence  of  his  Pofleflion;  to  which  the 
Defendant  objedled,  but  admitted.  (2) 

Then 

(1)  Anttt  p.  48. 

(1)  The  date  of  the  attachment  appears  by  the  return  to  have  been 
November  i,  1770.  The  conveyance  to  Wyman  was  merely  a  leafe 
44  for  and  during  the  Term  of  Sowing  and  Ingathering  one  Crop  of 
Winter  Rye.*1  The  date  of  this  leafe  is  prior  to  that  of  the  attach- 
ment ;  but  there  is  on  file  the  depofition  of  Elizabeth  Richardfon,  to 
the  effeel  that  the  delivery  of  the  premifes  to  the  leflfee  did  not  take  place 
until  fome  time  near  the  middle  of  November ;  when  the  deponent, 
44  being  called  as  an  Evidence,  faw  the  (aid  David  cut  up  out  of  the  (aid 
44  Land,  Turffc  and  Twigg,  and  deliver  the  Same  unto  the  faid  Benja. 
44  Richardfon  and  Jofhua  Wyman  refpe&ively,  and  therewith  the  Pof- 
44  feflion  of  the  fame  Lands." 

(2)  A  regular  and  complete  levy  under  an  execution  has  been  held 
fufficient  proof  of  pofleflion  to  fuftain  this  a 61  ion.  3  Mais.  215,523. 
But  the  omiflion  to  certify  that  the  appraifers  were  indifferent  and  dif- 
creet men  has  been  held  a  fatal  defect.  Williams  v.  Amoryy  14  Mafs. 
20.     Bradley  v.  Bajfett%  2  Cufli.  417. 
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Then  'twas  faid  by  Defendant  that  the  Plaintiff 
had  produced  no  Evidence  of  Trefpafs  on  the 
Lands  fet  forth  in  the  Declaration,  which  he  there 
bounds,  4  Wefterly  on  a  Way ; '  the  Land  whereon 
the  fuppofed  Trelpafs  was  done,  was  bounded, 
Wefterly  on  a  Way  and  Lands  of  J.  S.  —  therefore 
the  Declaration  is  not  fupported;  andfo  ruled  unan- 
imoufly  by  the  Court.  (3) 

Note.  The  Defendant  cited  an  Authority  out  of 
Salkeld,  and  one  out  of  Hobart,  of  which  inquire.  (4) 
Sew  all  for  the  Plaintiff,  infifted  that  where  there 
was  only  an  Omiffion  of  fome  of  the  Abuttments, 
it  was  not  fatall,  for  then  what  Abuttments  were 
fet  out  were  only  Surpluflage,  that  where  there  were 
falfe  and  contradictory  Abuttments  fet  out,  they 
were  bad.  (5) 


1772. 


(3)  Although  the  firft  1m predion  of  the  Court  may  have  been  in  favor 
of  the  defendant,  yet  that  the  point  mull  have  been  referved  for  advife- 
inent  and  the  objection  finally  overruled  appears  probable  from  the  fa& 
that  the  cafe  refulted  in  a  verdict,  judgment,  and  execution  for  the 
plaintiff. 

(4)  a  Salt.  453.     Hob.  16,  176. 

(5)  Although  before  the  St.  of  1839,0.  151,  §  3,  in  this  common- 
wealth,  and  the  Reg.  Gen.  Hil.  T.  4  W.  IV.,  in  England,  it  was  not 
neceffary  to  name  or  defcribe  the  plaintiff's  clofe  in  the  declaration,  yet  if 
this  were  done  by  abuttals,  they  mud  be  proved  as  laid,  a  Rol.  Ab. 
678.  Bui.  N.  P.  89.  3  Stark.  Evid.  (ed.  of  1832)  1435.  But  a  gen- 
eral accuracy  of  defcription  has  been  held  fufficicnt.  See  Webber  v. 
Richards,  1  Q^B.  443,  where  the  rule  is  dated  to  be  *'  that  the  party  is 
not  to  be  turned  round  on  account  of  fome  minute  variance  in  one  out 
of  feveral  particulars,  but  that  there  muft  be  a  general  accurate  corre- 
fpondence  faithfully  defcribing  the  clofe  in  fubflance,  and  conveying  full 
information  to  the  defendant  of  the  place  in  which  he  is  alleged  to 
have  committed  the  trefpafs.  Alfo  Wheeler  v.  Rowell,  6  N.  H.  215, — 
a  cafe  in  point,  in  which  it  was  held  that  a  defcription  of  a  clofe  as  "  abut- 
ting foutherly  on  W.'s  land  M  "  did  not  imply  that  it  was  abutting  all 
the  way  foutherly  on  W.'s  land,*1  and  that  the  omiffion  of  a  rod  or  two 
of  abutment  was  immaterial. 

43 
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Thwing  verf.  Dennie. 

Rcc.  177a. 

Fo1-43'      ipvENNIE  was  opening  his  Papers  and  Evi- 

An  Attempt   I  3  dences ;  Thwing  in  a  most  (avage  Manner 

M«from  Ae  attempted  to  fnatch  fome  of  them  out  of  Dennie's 

Hand  of  the    Hand ;  and  thereby  tore  fome  Papers  very  eflential 

oppofitc  Party   .  J  r  J 

in  Court  is  a    in  tile  CaUle. 

Contempt. 

Tie  Court,  feeing  Thwing's  Behaviour,  ordered 
the  Sheriff  to  take  him  immediately  into  Cuftody, 
which  he  did,  and  committed  him  to  Prifon. 


littli  Little  verf.  Hold  in. 


<v. 

HOLDIN. 


Rec  i  T     ITTLE  had  Judgment  on  a  VerdiA  below, 

Foi.  44.        1  j  and  Holdin  appeals,  and  entered  his  Appeal, 
n  r„~t      and  the  Caufe  was  continued  one  Term,  &c. 

that  under  the 

Prov.  sts.^11  Nqw^  the  Aaion  called?  Holdin  failed  to  appear 
and  13  w.  3,  an(j  profecute.    And  thereupon  Little  files  his  Com- 

c.  5,  on  Fail-  *  A  ___ 

ure  of  the  plaint,  agreeable  to  the  Prov.  Stat.  13  W.  3,  c.  5, 
a^^and"   and  had  Judgment  as  the  faid  Statute  direfts. 

profecute  his 

Sup^ou?  *  C  Note.  The  Prov.  Stat.  1 1  W.  3,  c.  3,  (1)  gives 
A^Vie^can-  this  Court  Cognizance  of  all  Adlions  brought 
not  have         by  Appeal,  &c,  which  gives  fome  Colour  to  fup- 

Judgmcnt  for  f 

Damages  Pole 

without  filing  

a  Complaint. 

(1)  Anc.  Chart.  330. 
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pofe  that  the  Appeal  being  entered,  the  Appellee 
(having  the  Copies)  might  on  Motion  prove  his 
Demand  and  have  Judgment  for  his  Damage  and 
Coft,  or  as  the  Cafe  may  require,  he  ftill  continu- 
ing Plaintiff,  quoad  the  Trial;  but  the  Law  feems 
to  confider  the  Appellant  as  Plaintiff  or  Jttor, 
quoad  the  Support  of  the  Suit;  then  he,  being 
called,  does  not  appear, —  the  Suit  which  he  fup- 
ported  falls  of  Courfe,  and  is  difcontinued,  or  the 
Appellant  is  become  nonfuit ;  and  though  perhaps 
the  Appellee  might  thereupon  have  his  Cofts  at 
that  Court,  yet  Judgment  for  his  Damages  could 
not  be  fupported ;  wherefore  came  y*  13  W.  3, 
c.  5,  (2)  which  feems  the  only  Way  for  the  Appel- 
lee to  proceed  in  fuch  Cafes  againft  the  Appellant 


J772. 

LlTTLI 
HOLDXN. 


Dewing  verf.  Train. 

ASSUMPSIT  for  Money  had  and  received  to 
he  Plaintiffs  Ufe.  The  Cafe  was,  that  one 
Ball,  a  Deputy  Sheriff,  had  an  Execution  againft 
the  Plaintiff  ifluing  on  a  former  Suit  brought  by  J. 
S.,  and  Train  parted  his  Word  for  Dewing's  Ap- 
pearance at  a  Day  then  to  come;  and  Dewing  gave 
Train  a  promiffory  Note  for  the  Contents  of  the 
Execution ;  notwithftanding  which,  Train  fued 
Dewing    on    the    Note,  on   which    Suit    Dewing 

never 


(a)  Anc.  Chart.  356. 


Dbwino 

a/. 
Train. 

Rec.  1777. 
Fol.  81. 

No  A&ion 
lies  for 

Money  recov- 
ered of  the 
Plaintiff  by 
Suit  on  a 
Note  given 
by  him  to 
fecure  the 
Defendant 
againft  a  con- 
tingent Lia- 
bility on 
an  Execution 
which  the 
Plaintiff  has 
fubfequently 
paid. 
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*772-  never  appeared,  and  Train  had  Judgment  againft 
^^D^^  him,  —  and,  in  the  Courfe  of  the  Affair,  Dewing 
v-  was  committed  by  Ball  on  the  Execution  in  Fa- 
vour of  J.  S.,  and  cleared  it,  and  alfo  cleared  Train's 
Judgment  on  the  Note ;  and  then  brings  this  Ac- 
tion to  recover  back  the  Money  which  Train  had 
taken  by  his  Suit  on  the  Note. 

Sew  all,  for  the  Plaintiffs  in  opening,  difcovered 
the  Opinion  of  the  Court,  that  the  Adlion  was  not 
maintainable  on  thefe  Fadls,  (1)  advifed  his  Client, 
(who  before  had  refufed,)  to  refer  the  Caufe,  which 
was  accordingly  done. 


Note. 


This  action  was  continued  under  reference  from  term  to  term  until 
October,  1774.  At  this  date,  there  appears  on  the  docket  the  ufual 
heading  for  the  term,  with  the  exception  of  a  blank  in  the  place  of  the 
names  of  the  ju dices  by  whom  it  mould  have  been  holden ;  and  after 
the  lift  of  continued  actions  appears  the  following  entry : 

44  N.  B.  The  fupcrior  Court  did  not  fit  in  the  County  of  Middlefex 
44  in  October,  1774,  by  reafon  of  the  difficulty  of  the  times,  &  there  was 
44  no  term  of  the  faid  Court  in  that  County  until  October,  1776.  And 
44  the  continued  actions  are  carried  forward  by  a  fpecial  order  of  the  gen- 
44  cral  Court." 

The  circumftances  which  prevented  this  fefiion  of  the  Court  were  as 
follows :  Articles  of  impeachment  had  been  drawn  up  by  the  Houfe  of 
Reprefentatives  againft  the  Chief  Juftice,  and,  although  the  Council 
would  take  no  action  in  the  matter,  yet,  the  articles  being  publiihed,  the 

efica 


(1)  On  the  general  principle  that  money  paid  under  legal  procefi  can- 
not  be  recovered  back.  The  plaintiffs  remedy  fhould  have  been  fought 
by  review.  16  Mafs.  308.  17  Mafs.  394.  1  Pick.  440.  4 Gray,  14S. 
13  Gray,  70. 
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effect,  as  defcribed  by  John'Adams,  was  that  "  when  the  Superior  Court  1 772. 
"  came  to  fit  In  Bofton,  the  grand  jurors  and  petit  jurors,  as  their  names 
"  were  called  over,  refufed  to  take  the  oaths,"  on  the  ground  that  "  the 
"  Chief  J  u  ft  ice  of  that  Court  flood  impeached  of  high  crimes  and  mif- 
"  demeanours  before  his  Majefty's  Council,  and  they  would  not  fit  as 
"jurors  while  that  accufation  was  depending.  At  the  Charleftown 
44  Court  the  jurors  unanimoufly  refufed  in  the  fame  manner."  a  John 
Adams's  Works,  33a.  On  the  19th  of  July,  1775,  the  General  Court 
holden  at  Watertown,  while  the  American  army  was»at  Cambridge, 
and  the  Britifh  in  Bofton,  palled  the  aft  removing  all  officers  appointed 
by  the  Governor,  whether  civil  or  military,  from  their  rcfpcftivc  offices, 
from  and  after  the  19th  of  September  then  next.  On  the  nth  of  the 
following  October,  a  majority  of  the  Council  reorganized  the  Supe- 
rior Court  by  appointing  John  Adams  Chief  Juftice,  and  William 
Cuming,  William  Read,  Robert  Treat  Paine,  and  Nathaniel  Peaflee 
Sargent,  Efqrs.,  Aflbciate  Jufticcs  thereof.  Adams  accepted  the  ap- 
pointment, but  refigned  in  1777,  never  having  taken  his  feat  on  the 
bench.  3  lb.  23,  24.  Read,  Paine,  and  Sargent  at  firft  declined  the 
office,  and  their  places  were  filled  by  James  Sullivan,  Jedediah  Fofter, 
and  James  Warren.  The  latter  alfo  declined  the  appointment,  but  the 
two  former  accepted  it,  and  were  commiflioncd  March  20,  1776.  Fof- 
ter had  occupied  a  feat  in  the  Council,  which  he  at  once  refigned,  as 
incompatible  with  the  office  of  judge.  In  his  letter  of  refignation  he 
fays :  "  It  has  for  fundry  Years  pad  been  a  prevailing  Opinion  that  a 
44  Seat  at  the  Hon'ble  Council,  and  on  the  Superiour  Court  Bench  ought 
44  not  to  be  held  by  the  fame  Perfon  at  one  and  the  fame  Time :  an 
44  Opinion  I  think  founded  in  the  higheft  Reafon,  and  mould  be  fupported 
"  in  a  free  Conftitution."     195  Mafs.  Archives,  14.     See  ante,  p.  242. 

In  May,  1776,  was  paflcd  the  aft  changing  the  ftyle  of  commiflions, 
writs,  procefles,  and  proceedings  in  law,  from  the  name  and  ftyle  of  the 
King  of  Great  Britain,  France,  and  Ireland,  Defender  of  the  Faith,  &c, 
to  the  name  and  ftyle  of  the  Government  and  People  of  the  Maflachu- 
fetts  Bay  in  New  England.  Anc.  Chart.  798.  The  firft  Court  held 
under  the  new  organization  appears  to  have  been  in  Ipfwich,  for  the 
County  of  Eflcx,  on  the  3rd  Tucfday  in  June,  1776.  The  records  of 
this  term  are  entitled  44  Colony  of  Maflfacbufetts  Bay,"  and  the  Court 
was  held  by  *'  Wm.  Cufhing,  Jedediah  Fofter,  and  James  Sullivan, 
Efqrs.,  Jufticcs,"  44  They  having  firft  produced  Commiflions  under  the 
Government  Seal,  feverally  appointing  them  Juftices  of  the  (aid  Court." 
Rec.  1776,  Fol.  2. 

In  February,  1776,  was  paflcd  an  aft  altering  the  place  of  holding 
Courts  in  Suffolk,  from  Bofton  to  Dedham  and  Braintree,  the  former 
being  made  the  (hire  town  of  Suffolk,  —  the  preamble  reciting  that 
"  Bofton,  the  Place  appointed  by  La*wfor  holding  the  Superiour  Court" 
&c,  "  is  n<rw  made  a  Garrifon  by  the  Minifterial  Army,  and  become  a 

"  common 
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1772.  "  common  Receptacle  ( i )  for  the  Enemies  of  America."  In  accordance 
with  this  a£t,  the  firft  term  of  Court  for  Suffolk  was  holden  at  Braintree, 
in  September,  1776.  Rec.  1776,  Fol.  29.  In  the  following  November, 
the  a&  was  repealed,  and  the  firft  term  holden  in  Bofton  appears  to  have 
been  in  February,  1777.     Rec.  1777,  Fol.  67. 

The  firft  term  for  Middlefex  was,  as  before  ftated,  in  Odober,  1776, 
when  the  Court  met  and  adjourned  to  the  following  February.  The 
adjourned  feflion  was  held  by  Cuming,  Fofter,  Sullivan  and  Sargent,  the 
latter  having  been  reappointed  on  the  19th  of  the  preceding  September, 
and  this  time  accepting  the  office.  At  this  term  there  appear  the  firft 
inftances  of  appeals  claimed  to  the  "  General  Congrefs  of  the  United 
States  of  America."  Rec.  1776,  Fol.  51.  "  Middlefex  Minute  Book, 
October,  1776."  The  cafe  of  Driving  v.  Train  was  continued  to  the 
following  April  Term,  which  was  the  firft  holden  at  Concord  under  the 
a&  pafled  in  February,  1776,  changing  the  places  of  holding  Court  in 
Middlefex,  "  as  Cbarleftown  is  deftrojed  by  the  Enemy"  At  this  term 
the  referees  made  their  report  in  favor  of  the  plaintiff  for  ^18,  8,  6,  for 
which  Aim  judgment  was  entered,  and  execution  iflued  November  3, 
'777- 


(1)  **  Old  receptacles,  common  (ewers  ' 


Pericles,  Ad  IV.  Sc  6. 
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Hooton  verf.  Grout.  (1) 

QUESTION  :  Whether  Lands  and  Tenements 
mortgaged  may  be  taken  in  Execution  for 
fatisfying  the  Mortgagee's  juft  Debts. 

Anfwer :  The  Province  Law,  8  W.  3,  c.  3,  pro- 
vides that  all  Lands  and  Tenements  belonging  to 

any 

(i)The  following  opinion  is  by  Judge  Trowbridge.  See  note  at  the 
end  of  the  cafe.  The  queftions  of  law  were  raifed  as  ufual  by  a  fpecial 
verdift,  as  follows : 

"  That  David  Page,  who  was  vouched  in  and  admitted  to  defend 

14  this  A 61  ion  on  the  30th  day  of  June,  A.  D.  1761,  was  feized  of  the 
"  demanded  premifes  in  fee  &  on  the  fame  day  gave  his  bond  conditioned 
"  for  the  payment  of  One  Thoufand  Pounds  Lawful  Money  to  Nathan. 
"  iel  Wheelwright,  fince  dece'd,  in  one  year,  which  is  in  the  Cafe ;  and 
"  alfo  at  the  fame  time  gave  his  deed  of  Mortgage  to  the  Pd  Wheel- 
44  w right  of  the  faid  premifes  and  other  Lands  as  a  Collateral  Security 
•'  for  the  payment  of  the  money  due  on  faid  Bond,  which  deed  is  alfo 
"  in  the  Cafe,  that  the  (aid  Nath'l,  on  the  10th  day  of  January,  A.  D. 

u  17*5. 


J77^ 

Hooton 

a/. 
Grout. 

Rec.  177a. 
Fol-  54- 

Lands  and 
Tenements 
mortgaged 
may  be  taken 
in  Execution 
for  fatisfying 
the  Mortga- 

fee's  juft 
)ebts. 
A  Deed 
was  received 
in  Bofton  by 
the  Reeifter 
of  Deeds  for 
Worcefter, 
for  Record. 
Five  Days 
after,  the 
Land  was  at- 
tached, and 
fubfequently 
on  the  lame 
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Day  the 
Deed  was 
filed  and  re- 
corded in  the 
Rcgiftry  at 
Worcester. 
Held  that  the 
Record  was 
good  againft 
the  Attach- 
ment. 


any  Perfon  in  his  own  proper  Right  in  Fee  (hall 
ftand  charged  with  the  Payment  of  his  juft  Debts, 
as  well  as  his  Perfonal  Eftate,  and  be  liable  to  be 
taken  in  Execution  for  fatisfying  the  fame.  (2) 

The  A&  of  6  Geo.  i,c.  2,  fubjefts  the  Debtor's 
Real  Eftate  to  be  taken  in  Execution  to  {atisfy  any 
Judgment  recovered  againft  him,  if  he  doth  not 
(atisfy  it  by  Money  or  other  Specie ;  and  direfts 
how  the  Value  (hall  be  afcertained.  (3) 

The  A&  of  8  and  9  G.  2,  c.  5,  fubjefts  the 
Right  y*  Mortgagor  hath  in  Equity  to  redeem  the 
Land,  &c,  to  be  attached  and  taken  in  Execution 
for  (atisfying  his  Debts :  (4)  fo  that  the  Whole  of  the 
Debtor's  Real  Eftate,  and  the  Right  he  has  to  re- 
deem any  Real  Eftate  mortgaged,  is,  by  the  Laws 

of 


44  f7^5*  (tnc  money  due  on  (aid  Bond  being  then  unpaid,)  by  his  Deed  of 
44  Alignment  duly  Executed  which  is  in  the  Cafe  Conveyed  and  Af- 
44  figned  the  (aid  Bond  and  the  money  due  thereon  8c  the  faid  Mortgaged 
44  premifes  to  Charles  Ward  Apthorp  Efqr.,  that  the  (aid  Deed  of 
44  Alignment  was,  on  the  16th  day  of  faid  January  Rec'd  at  Bofton  by 
44  Timothy  Paine  Efq.  as  Regifter  of  Deeds  for  the  County  of  Worcef- 
44  ter,  in  which  faid  premifes  lay,  for  Record.  That  on  the  twenty-firft 
44  day  of  faid  Month  the  (aid  John,  by  Virtue  of  a  Writ  duly  purchafed 
44  by  him  againft  the  (aid  Nathaniel,  Caufed  the  (aid  Demanded  premifes 
44  to  be  attach'd  as  the  Eftate  of  the  faid  Nathaniel  for  a  Debt  due  from 
44  him,  and  afterwards  on  the  fame  day  the  faid  Deed  of  Aflignment  was 
44  filed  in  the  Office  for  the  Regiftry  of  Deeds  for  faid  County  of  Worccf- 
44  ter  to  be  recorded,  8c  was  accordingly  afterwards  on  the  fame  day  there 
44  Recorded  at  length."  The  verdift  further  fet  forth  that  judgment  was 
recovered  and  execution  regularly  levied  by  the  plaintiff  on  the  de- 
manded premifes  then  in  tne  pofleflion  of  the  mortgagor,  who  after- 
wards  paid  the  bond  to  Apthorp,  and  alfo  conveyed  to  him  the  premifes 
which  were  held  by  Grout  as  his  tenant.  On  this  verdict,  judgment 
was  entered  for  the  tenant.     See  note  at  the  end  of  the  cafe. 

(a)  Anc.  Chart.  29a.  (3)  lb.  423.  (4)  lb.  501. 


Grout. 
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of  this  Province,  made  liable  to  be  taken  in  Exe- 
cution for  (atisfying  his  Debt 

A  Mortgage  is  where  one  borrows  Money  of 
another  and  pledges  his  Land  or  Tenements,  &c, 
to  the  Lender,  to  fecure  to  him  y*  Repayment,  at  a 
future  Day,  of  the  Money  lent.  1  Inft.  205  a. 
Treat  in  Eq.  86,  7,  91.  Abr.  Cas.  Eq.  311,  327. 
3  Bac.  Abr.  632,  641.     2  Black.  Com.  157,  8. 

This  is  done  by  the  Borrower's  conveying  his 
Land,  &c,  to  y*  Lender  to  hold  to  him,  for  a  cer- 
tain Number  of  Years  or  in  Fee,  upon  Condition 
that  if  the  Money,  &c.  be  repaid  by  the  Day,  that 
then  the  Mortgagor  may  re-enter,  &c.  3  Bac.  Abr. 
632.     2  Black.  Com.  157,  8. 

The  former  is  called  a  Term,  and  is  a  Chattel 
Real,  which  doth  not  defcend  to  the  Heir,  unlefs  it 
be  attendant  on  the  Inheritance,  but  goes  to  y*  Ex- 
ecutor, is  Legal  Aflets  after  his  Entry  or  Recov- 
ery, and  may  be  fold  by  him,  without  the  Aid  of 
the  Court  of  Chancery,  in  England.  3  Bac.  Abr. 
632.  1  P.  Will.  730,  1.  Or  the  Superiour  Court 
here. 

A  Term,  not  attendant  on  the  Inheritance,  may, 
in  England,  on  a  Ft.  Fa.,  be  taken  and  fold  by  a 
Sheriff;  and,  on  an  Elegit,  he  may  deliver  it  to  the 
Creditors  at  the  appraifed  Value  as  Perfonal  Eftate, 
or  extend  it  as  Real.  Corny n  vs.  Brand lyn,  Moor, 
873.  2  Inft.  395  b.  4  Rep.  74.  8  Rep.  96,  171. 
It  maybe  fold  as  well  as  other  Goods  without  Ap- 
praifement.     Wood's  Inft.  632. 

44  When 
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1772.  When  Lands  or  Tenements  are  mortgaged  in 

Fee,  the  Land,  &c,  and  the  Mortgagor's  whole 
Eftate  therein  pafles  prefently  to  the  Mortgagee; 
(6  that  fuch  a  Mortgagor,  in  England,  has  by  Law 
Nothing  left  but  the  bare  Condition.  1  Inft.  205 
a.  210.  Str.  689.  Ca.  Temp.  Talb.  66,68.  2 
Cha.  Ca.  97.     2  P.  Will  416. 

The  Mortgagor  has  a  Right  in  Equity  to  redeem 
the  Land,  &c.,  at  any  Time  within  20  Years  after 
Forfeiture  for  Condition  broken,  if  the  Right  be 
not  foreclofed  or  releafed  before ;  but  it  is  only  a 
naked  Right  and  not  liable  to  be  taken  in  Execu- 
tion, in  England.  2  Atk.  292.  Nor  is  it  Legal 
Aflets  there.  2  Vern.  62.  Though  here,  by  Force 
of  the  Province  Law,  8  &  9  G.  2,  c.  5,  it  may 
be  attached  and  taken  by  Execution  for  fatisfying 
the  Mortgagor's  Debt. 

Though  the  Eftate  of  a  Mortgagee  in  Fee  is  only 
a  Fee  Simple  conditional  at  firft,  and  while  it  is  un- 
certain whether  y*  Condition  will  be  performed  or 
not, — yet  the  Mortgagee  has  as  ample  and  great 
an  Eftate  in  the  Land  as  if  it  was  an  abfolute  Fee 
Simple,  though  it  may  not  be  fo  durable.  1  Inft. 
18  a. 

If  the  Condition  be  not  performed,  the  Mortga- 
gee's Eftate  in  y*  Land,  be  it  an  Eftate  for  Years  or 
of  Inheritance,  becomes  abfolute;  and,  at  Law,  in 
England,  is  the  feme  as  though  it  had  not  been 
Conditional ;  and  the  Mortgagor  could  have  no 
Relief  in  the  Common  Law  Courts,  untill  the 
Stat,  of  7  G.  2,  c.  20,  was  made,  which  provided 

that 
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that  on  Ejedtment  brought  by  the  Mortgagee,  &c.,  1772* 
if  the  Mortgagor,  &c.,  pay  the  Principal,  Intereft, 
&c.,  the  Mortgagee  fhall  reconvey  the  Eftate  to  the 
Mortgagor,  &c. ;  which  fhews  plainly  the  Senfe  of 
the  Parliament,  that  the  Legal  Eftate  is  in  the 
Mortgagee ;  or  they  would  not  have  obliged  him 
to  reconvey  it  to  a  Mortgagor  in  Aftual  Pofleflion 
of  the  Land ;  as  he  muft  be  fuppofed  to  be,  when 
Ejeftment  is  brought  againft  him.  2  Black.  Com. 
158,  9,  &  Stat  7  G.  2,  c.  20. 

Though  the  Court  of  Chancery,  upon  Confidera- 
tion  that  the  Land  was  at  firft  intended  by  the  Par- 
ties only  as  a  Pledge  and  Security  for  the  Repay- 
ment of  the  Money  lent,  &c,  allow  the  Mortgagor, 
his  Heirs,  Executors,  Adminiftrators  or  Affigns, 
upon  Payment  of  the  Money  lent,  &c,  to  redeem 
the  Land,  though  forfeited,  and  in  the  Pofleflion  of 
the  Mortgagee,  his  Heirs  or  Afligns;  yet  that 
Court  alfo  confiders  the  Legal  Eftate  in  the  Land 
mortgaged  to  be  in  the  Mortgagee ;  and,  if  it  be  a 
Mortgage  in  Fee,  that  the  Mortgagor  has  no  Eftate 
at  all  left  in  the  Land.  1  Vern.  412.  2  Cha.  Ca. 
97,  187.     2  Vent  337. 

This  laft  Point  came  diredtly  in  Queftion  before 
Sir  Jofeph  Jekyll,  Mafter  of  the  Rolls,  in  the  Cafe 
of  Hafkett  vs.  Strong;  1 2  G.,  which  was  thus :  — 
Mr.  How  mortgages  certain  Lands  to  Neal  for 
500  Years ;  and  afterward  mortgages  them  to 
Hafkett  in  Fee.  Neal  afligns  his  Term  to  Strong, 
who  advanced  more  Money  to  How,  and  took  of 
him  a  Deed  of  ye  Inheritance.  Hafkett  contended 
that  the  Term  was  merged  in  the  Inheritance;  but 

his 
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1772.  his  Honour  decreed  that  it  was  not;  becaufe  How, 
after  he  had  mortgaged  to  Halkett  in  Fee,  had  no 
Eftate  in  him  to  grant,  and  then  the  Term  could 
not  be  merged  in  a  void  Grant  of  the  Inheritance. 
Stnu  689.  Lord  Chancellor  Talbot  in  1734  made 
a  like  Decree  in  the  Cafe  of  Collet  vs.  De  Gols  4" 
lVard%  —  that  Ward,  the  Mortgagee,  had  the  legal 
Eftate  in  the  Land,  and  that  Tyflen,  the  Mortga- 
gor, had  no  Eftate  in  it  to  convey.  Ca.  Temp. 
Talb.  66,  68. 

Upon  this  fame  Principle  it  is,  that  a  third  Mort- 
gagee, without  Notice,  by  buying  in  the  firft  Mort- 
gage, fecures  himfelf  againft  the  fecond  Mortgagee; 
for,  being  equally  intituled  in  Equity  to  a  Repay- 
ment of  the  Money  lent  on  the  third  Mortgage,  as 
the  fecond  Mortgagee  is  on  his,  and  having  by  the 
Purchafe  of  the  firft  Mortgage  obtained  the  legal 
Eftate  in  the  Land,  a  Court  of  Equity  will  not  take 
that  from  him,  in  Favour  of  one  who  has  no  more 
Equity  on  his  Side  than  the  third  Mortgagee  hath. 
2  Vent  338.  1  Vern.  187.  2  Vern.  29,  157,  159. 
Abr.  Ca.  Eq.  322,  1  Cha.  Ca.  162,  201.  Hard. 
173,  318.     Fra.  Max.  64. 

It  alfo  is  upon  this  fame  Principle,  that  the  Mort- 
gagee, after  having  received  the  Money  due  to  him, 
is,  by  the  Court  of  Equity,  considered  as  a  Truftee 
to  the  Mortgagor,  and  holding  the  Eftate  in  Truft 
for  him,  untill  he  reconveys  it  to  him.  3  P.  Will. 
252,  Note.  That  the  Heir  of  the  Mortgagee  has 
the  Ufe  and  Benefit  of  the  Land,  untill  it  is  re- 
deemed.    It  defcends  to  him,  and  he  holds  it  as  a 

Truftee 
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Truftee  for  y*  Executor.  Abr.  Ca.  Eq.  327. —  *772- 
That,  upon  the  Mortgagee's  dying  inteftate,  the 
Land  mortgaged  in  Fee  defcends  to  his  Heirs,  he 
holds  it  in  Truft  for  the  Adminiftrator  untill  the 
Money  is  paid.  Pre.  Chan.  265.  Abr.  Ca.  Eq. 
327.  3  Bac.  Abr.  641.  Treat.  Eq.  86,  88. — 
That  the  Mortgagee  may  devife  the  Land  as  Part 
of  his  Real  Eftate,  and  it  (hall  pafs  accordingly. 
2  Vern.  583.  Ca.  Eq.  3.  3  Bac.  Abr.  642.  2  Burr. 
978.  —  That,  although  a  fecond  Mortgage  in  Fee 
is  confidered  as  fuch,  between  the  Parties,  yet  Noth- 
ing pafles  by  it  but  the  Mortgagor's  Right  of  Re- 
demption ;  and,  on  a  third  Mortgage,  only  the 
Right  of  redeeming  the  firft  and  fecond  Mortgages. 
Abr.  Ca.  Eq.  312. 

Objeftion  l/fc  But  it  is  objefted,  that  Ld.  Ch. 
Juft.  Mansfield,  in  the  Cafe  of  Martyn  8f  Mawlin^  B. 
R.  1760,  faid  that  ua  Mortgage  is  a  Charge  upon 
"  the  Land,  and  whatever  would  give  the  Money 
"  will  carry  the  Eftate  in  the  Land  along  with  it  to 
"  every  Purpofe."  "  The  Eftate  in  the  Land  is  the 
••  fame  Thing  as  the  Money  due  upon  it.  It  will 
"  be  liable  to  Debts ;  it  will  go  to  Executors ;  it 
"  will  pafs  by  a  Will  not  executed  with  the  Solemni- 
"  ties  required  by  the  Statute  of  Frauds.  The  At 
"  fignment  of  the  Debt,  or  forgiving  it,  will  draw 
"the  Land  after  it,  as  a  Confequence.  Nay,  it 
"  would  do  it,  though  the  Debt  were  forgiven  by 
"  Parol ;  for  the  Right  to  the  Land  will  follow, 
u  notwithftanding  the  Statute  of  Frauds."  —  And 
that  Lord  Hardwick  says,  "  the  principal  Right  of 
"  the  Mortgagee  is  to  the  Money,  and  the  Land  is 
"  but  an  Accident." 

In 
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1772.  In  the  Cafe  of  Martyn  %  Mawlin,  there  were  but 

two  Points  considered  or  determined  by  the  Court, 
viz1:  Firft.  If  the  Father  did,  by  his  Will,  give 
his  Son  and  Daughter  an  Eftate  Tail  in  a  certain 
Clofe,  mortgaged  to  the  Father  in  Fee,  and  into 
which  he  had  entered  for  the  Condition  broken, 
and  the  Mortgage  had  run  8  or  9  Years.  Secondly. 
If  the  Son  and  Daughter  took  fuch  an  Eftate  in  the 
Clofe,  whether  it  was  well  barred  by  the  Surrender. 
And  the  Court  determined,  that  the  Teftator  did 
not  give  his  Son  and  Daughter  an  Eftate  Tail  in 
the  Land,  and  that,  if  he  had,  the  Eftate  would 
have  been  well  barred  by  the  Surrender;  —  but  it 
was  not  becaufe  the  Court  thought  the  Teftator 
could  not  give  his  Son  and  Daughter  the  Clofe  to 
hold  as  an  Eftate  Tail,  but  becaufe  it  appeared  to 
the  Court,  upon  Confideration  of  the  whole  Will, 
that  the  Teftator  did  not  intend  to  give  them  the 
Land,  but  only  the  Money  due  upon  it.  For  Lord 
Mansfield,  in  the  Cafe,  expreflly  fays,  if  the  Re- 
porter is  not  miftaken,  that  — "  if  it  appeared  that 
44  the  Teftator  really  meant  and  intended  to  devife 
44  the  Clofe,  as  Land,  it  would  be  a  Devife  of  the 
"  Land,  the  Mortgage  being  forfeited  by  Law,  and 
44  the  Eftate  in  the  Land  become  abfblute."  And 
Lord  Keeper  Cowper  fays,  — 44  If  a  Man,  feifed  of 
44  Lands  in  Fee  which  were  only  mortgaged  to 
44  him,  devifes  them  to  his  Son  and  his  Heirs,  and 
44fays,  they  fhall  go  as  an  Inheritance,  furely  the 
44  Heir,  if  the  Mortgage  be  paid  off,  fhall  receive 
44  the  Money,  and  not  the  Executor ;  for  the  Fa- 
44  ther,  who  had  the  governing  Power  over  the 
44  Eftate,  may  difpofe  of  it  as  an  Inheritance  so  long 
14  as  it  continues  fb,  and  y*  Money,  when  paid  off, 

"fhall 
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"(hall  go  as  he  intended  the  Land  fhouid."     Gilb.      1772- 

Ca.  Eq.  3.     That  is,  to  y*  Heir,  and  not  to  y*  Ex-  vtJoorwT/ 

ccutor.  ^ v- 

Grout. 

So,  a  Devife  to  the  Heir,  of  the  Land  mortgaged, 
will  intitle  the  Heir  to  the  Money,  if  the  Land  be 
redeemed.  And,  on  the  other  Hand,  if  the  Mort- 
gagee give  the  Money  due  on  the  Land  to  his 
Daughter,  and  the  Mortgagor  pays  it  to  her,  the 
Court  of  Chancery  will  oblige  the  Heir,  to  whom 
the  Land  defc ended \  to  reconvey  it  to  the  Mortgagor; 
but,  if  he  refufes  to  pay  the  Money  and  redeem  the 
Land,  the  Court  will  order  the  Land  to  be  fold  to 
raife  the  Money  for  the  Daughter,  or  conveyed  to 
her  by  the  Heir,  unlefs  he  will  foreclofe  the  Mort- 
gage, pay  the  Money  and  keep  the  Land,  as  he 
may.     2  Vern.  67. 

In  this  Senfe,  and  in  this  Manner,  a  Gift  of  the 
Money  may  eventually  carry  the  Eftate  in  the 
Land,  and  indeed,  the  Land  itfelf  along  with  it. 
But,  if  Lord  Mansfield  faid,  "  that  y*  Eftate  in  the 
Land  is  the  fame  Thing  as  the  Money  due  upon 
the  Land,"  it  is  not  very  eafy  to  underftand  what  he 
meant  or  intended  thereby ;  for,  if  that  be  literally 
true,  it  neceflarily  follows,  that  the  Money  due  upon 
the  Land  is  the  Eftate  in  it ;  which  is  not  only  ab- 
furd,  but  at  once  deftroys  the  Diftin&ion  between  a 
Mortgage  of  Land  for  a  Term  only,  and  a  Mort- 
gage in  Fee,  —  if  it  be  for  the  fame  Sum,  —  as  the 
Mortgagee's  Eftate,  in  that  Cafe,  muft  be  the  fame 
in  both;  which  his  Lordfhip  could  not  poflibly 
mean.  If  his  Lordfhip  meant  that  the  Mortgagee's 
Eftate  in  the  Land  was  worth  no   more  than  the 

Money 
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J772'  Money  due  upon  the  Land,  that  may  be  true. 
But,  that  the  Mortgagee's  Eftate  in  the  Land  will 
be  liable  to  Debts,  go  to  Executors,  and  pais  by  a 
Will  not  executed  by  the  Solemnities  required  by 
the  Statute  of  Frauds  is  not  true  with  Regard  to 
Mortgages  in  Fee  or  for  a  Term  attendant  on  the 
Inheritance.  Sir  Jofeph  Jekyll,  Matter  of  the 
Rolls,  decreed,  that  a  Term  attendant  on  the  Inher- 
itance would  not  pafs  by  fuch  a  Will ;  and,  upon 
an  Appeal,  his  Decree  was  affirmed  by  the  Lords 
Gilbert  and  Raymond,  as  Commiftioners  of  the 
Great  Seal,  in  the  8  G.  1  Gilb.  Ca.  Eq.  168.  And, 
furely,  if  a  Term  attendant  on  the  Inheritance  will 
not  pais  by  fuch  a  Will,  the  Inheritance  itfelf  will 
not  Nor  do  Lands  mortgaged  in  Fee  go  to  Exec- 
utors, but  defcend  to  the  Heir ;  and  the  Executor 
cannot  obtain  the  fame  without  the  Aid  of  the 
Court  of  Chancery.  And  then  they  are  not  Legal 
Aflets  in  the  Hands  of  the  Executor,  but  Equitable 
AiTets  only.  Thefe  Propofitions,  therefore,  could 
not  be  intended  by  his  Lordihip  as  extending  to  all 
Mortgages,  though  they  may  be  true  as  to  Mort- 
gages for  Terms  not  attendant  on  the  Inheritance. 
—  "  That  the  Affignment  of  the  Debt,  or  the  For- 
giving of  it,  upon  Parole,  will  draw  the  Land  after 
it  as  a  Confequence,"  without  the  Aid  of  the  Court 
of  Chancery,  is  not  true,  unlefs  Lord  Hardwick  was 
greatly  miftaken,  when  he  faid,  in  the  Cafe  of  Har- 
rifon  v.  Owen%  1  Atk.  520,  "  That,  if  a  Mortgagee 
u  cancells  a  Mortgage,  and  it  is  found  in  his  Poflef- 
"iion,  it  is  as  much  a  Releafe  (of  the  Debt,  he  muft 
u  mean)  as  cancelling  a  Bond ;  but  it  doth  not  con- 
"  vey  or  reveft  the  Eftate  in  y*  Mortgagor ;  for  that 
"  muft  be  done  by  fome  Deed."     If  afligning  the 

Debt 
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Debt  or  forgiving  it,  would  reveft  the  Eftate  in  the      l772' 

Mortgagor,  furely   his  paying  the   Money  would 

do  it;  and  yet  the  Mortgagee,  after  he  has  received 

the  Money,  is  a  Truftee  to  the  Mortgagor,  untill 

he  hath  reconveyed  the  Eftate,     3  P.  Will.  252, 

Note. 

To  what  End  are  all  the  Applications  to  Chan- 
cery to  compel  the  Mortgagee,  his  Heirs  or  Afligns 
to  reconvey  the  Eftate,  if  paying  the  Money  or  ten- 
dering it  would  reveft  the  Eftate  in  the  Mortgagor? 
As  none  of  thefe  Points  came  dire&ly  in  Queftion 
in  the  Cafe  of  Martyn  fy  Mawlin,  and  it  doth  not 
appear  that  either  of  the  other  Judges  concurred 
with  Lord  Mansfield  in  thofe  Propofitions  (if  they 
ever  fell  from  him),  they  cannot  ftand  in  Competi- 
tion  with   contrary   Decrees   and   Determinations, 
regularly  made  upon  the  Points  when  dire<ftly  in 
Queftion  before  the  Court.    But  we  have  no  Aflur- 
ance  thefe  dark  Sayings  were  ever  uttered  by  Lord 
Mansfield.      For    the   Reporter,   Burrow,    in  his 
Preface,  p.  8,  fays,  "  I  do  not  take  my  Notes  in 
"  Short  Hand,  —  I  watch  the  Senfe,  rather  than  the 
u  Words,  and,  therefore,  very  often  ufe  fome  of  my 
"  own.     I  do  not  always  take  down  the  Reftri&ions 
"  with  which  the  Speaker  may  qualify  a  Propofi- 
"  tion,  to  guard  againft  its  being  underftood  univer- 
"  (ally  or  in  too  large  a  Senfe.     And,  therefore,  I 
"  caution  the  Reader  always  to  imply  the  Exceptions 
"  which    ought  to  be  made,  when  I   report  fuch 
"  Propofitions  as  falling  from  the  Judges."    So  that 
it  is  not  certain  that  any  of  the  Propofitions  are 
laid  down  in  Lord  Mansfield's  own  Words,  nor 
that  they  were  laid  down  without  Reftriftions  and 
45  Limitations ; 
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1772-  Limitations;  and,  as  they  arc  inconfiftent, —  one 
plainly  diftinguiihing  between  the  Eftate  in  the 
Land,  and  the  Money  due  upon  it,  and  the  next 
averting  that  they  are  the  fame  Thing —  and  almoft 
all  of  them  being  inconfiftent  with  the  Decrees  and 
Determinations  of  fome  of  the  great  Men  in  the 
Nation  and  the  conftant  Courfe  of  the  Court  of 
Chancery,  they  can  be  of  no  Authority,  ought  not 
to  be  palmed  upon  Lord  Mansfield,  but  attributed 
to  the  inaccuracy  of  y*  Reporter.  Lord  Mansfield 
certainly  knew  the  Difference  between  Money  and 
an  Eftate  in  Land, — between  a  Term  and  an  Eftate 
of  Inheritance, — and  between  Legal  and  Equita- 
ble Aflets;  —  which  the  Propofitions,  as  they  ftand, 
abfolutely  confound,  and,  therefore,  are  not  to  be 
regarded. 

ObjeHion  2nd.  But  Lord  Chancellor  Hardwick 
fays,  —  "  The  principal  Right  of  the  Mortgagee  is 
to  the  Money,  and  the  Land  is  but  an  Accident." 
This  is,  doubtlefs,  true ;  and  no  Ways  inconfiftent 
with  what  his  Lordfhip  and  others  have  faid  refpedt- 
ing  Mortgages.  Lord  Hardwick  alfo  fays,  "  That 
a  Mortgage  is  a  Debt  by  Specialty,  and  the  Land  is 
regarded,  in  this  Court,  (Chancery)  only  as  a  Pledge 
and  Security  for  the  Payment  of  the  Money."  2 
Atk.  435,  445.  In  Fra.  Treat.  Eq.  91,  it  is  faid, 
"  the  Principal  Right  of  the  Mortgagee  is  to  the 
Mortgage-Money,  and  his  Right  to  y"  Land  is  only 
as  a  collateral  Security  for  the  Payment  of  it,"  — 
and,  in  England,  it  always  is  fo,  becaufe  the  Court 
of  Chancery  look  upon  a  Mortgage  as  a  general 
Debt,  and  the  Land  only  as  a  Security.  2  Atk. 
437.       That    Court  confiders  the  borrowing  the 

Money 
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Money  as  creating  a  Debt,  which,  in  good  Con-      !772- 
fcience,  is  due  and  ought  to  be  paid:  And,  there-  v-Hcuvn>N^ 
fore,  that  Court  will,  fometimes  at  leaft,  enforce  the      ^  v- 

Grout 
Payment  of  fo  much  as  the  Proceeds  of  the  Land, 

when  fold,  fall  fhort  of  anfwering  the  Debt,  though 
there  was  neither  Bond  nor  Covenant  in  the  Deed 
to  oblige  the  Mortgagor  to  repay  the  Money. 
Salk.  449.  3  P.  Will.  360,  1.  So  that  the  Debt 
is  confidered,  in  Chancery,  as  fubfifting  independent 
of  the  Land.  And  the  Mortgage  as  not  eflential 
to  the  Debt,  but  only  additional  and  collateral  Se- 
curity for  the  Payment  of  it.     Fra.  Treat.  Eq.  91. 

An  Accident  is  a  Non-eflential ;  and  therefore 
Lord  Hardwick  with  drift  Propriety  faid,  "  The 
Land  is  but  an  Accident,"  it  being  not  eflential  to 
the  Debt  But,  if  the  Mortgagee  has  no  Eftate  in 
the  Land,  how  can  it  be  any  Security  to  him  for 
the  Repayment  of  the  Money  lent,  or  how  can 
it  be  faid  to  be  pledged  for  the  Security  of 
the  Repayment  of  the  Money,  if  the  Mortgagee 
has  not  the  Land  nor  any  Eftate  in  it,  according 
to  the  legal  Senfe  of  the  Word?  Surely  it  cannot. 
Where  then  is  the  Eftate?  It  is  not  in  the  Mort- 
gagor ;  he,  though  in  aftuai  Pofleflion  of  the  Land, 
is  but  Tenant  at  Will  to  the  Mortgagee.  New- 
port's Cafe,  Skin.  424.  Fra.  Treat.  Eq.  91.  Carth. 
414.     Comb.  249,  250.     Salk.  245,  6. 

A  Mortgagor  in  Fee,  in  England,  has  no  Eftate 
left  in  the  Land  that  can  be  taken  from  him  by 
Execution,  though  all  Perfonal  Eftate  and  a  Moiety 
of  the  Real  may  be  fo  taken.     2  Atk.  292. 

Though 
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1772.  Though  a  fccond  or  third  Mortgage  in  Fee  be 

considered  as  a  Conveyance  of  the  Land  between 
the  refpedHve  Parties,  becaufe  the  Deed  eftops  the 
Mortgagor  and  his  Heirs  from  ikying  he  had  not 
the  Land,  or  fuch  an  Eftate  in  the  Land  as  he  hath 
taken  upon  him  to  grant,  yet,  in  Faft,  Nothing 
pafles  by  the  fecond  Deed,  but  y*  Right  of  redeem- 
ing the  Mortgage,  or  by  the  third  than  the  Right 
of  redeeming  both  the  former.  Fra.  Treat  Eq. 
90. 

This  Right  of  Redemption  is  not  Legal  Aflets, 
in  England.  2  Vern.  61.  Nor  are  Mortgages  in 
Fee  Legal  Aflets  in  the  Hands  of  the  Executor  or 
Adminiftrator,  unlcfs  the  Money  be  paid  them: 
Nor  has  the  Ordinary  Anything  to  do  with  them, 
unlefs  the  Money  be  paid.  If  it  is  not  paid,  the 
Heir  may  foreclofe  the  Mortgagor ;  and  then  the 
Court  of  Chancery  will  not  oblige  the  Heir  to 
reconvey  the  Land  to  y*  Executor,  if  he  will  pay 
him  the  Money  due  upon  it.  2  Vern.  61,  67. 
Fra.  Treat.  Eq.  91,  92. 

Objeftion  yd.  Mortgages  are  looked  upon  as 
Parts  of  the  Perfonal  Eftate ;  the  Money  lent  com- 
ing out  of  the  Perfonal  Eftate,  it  ought  to  return 
there. 

It  is  fo  considered  in  the  Court  of  Chancery,  un- 
lefs the  Mortgagee  in  his  Lifetime  or  by  his  laft 
Will,  doth  other  wife  declare,  or  difpofe  of  the 
Mortgage.  Fra.  Treat.  Eq.  91,  2.  But  where  the 
Mortgagee  enters  for  a  Forfeiture,  and  abfolutely 
fells  the  Land  to  J.  S.  and  his  Heirs,  it  (hall  not  be 

looked 
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looked  upon  in  his  Hands  as  a  Mortgage  fo  as  to  1772* 
make  it  Perfonal  Eftate.  l  Vern.  271,  Cotton  v. 
lies,  1684.  So,  if  Mortgagee  in  Fee,  after  Forfeit- 
ure and  Entry,  devifes  the  Land  to  his  two  Daugh- 
ters and  their  Heirs,  and  his  other  Mortgages  to 
them  and  their  Executors,  the  Daughters  take  the 
Land  mortgaged  in  Fee  as  Real  Eftate,  difcendible 
to  their  Heirs  untill  it  is  redeemed.  2  Vern.  582. 
If  Land  mortgaged  in  Fee  be  devifed  as  Real 
Eftate,  and  afterwards  redeemed,  the  Money  ihall 
go  to  him  to  whom  the  Land  would  have  gone, 
and  not  to  the  Executors,  as  Part  of  the  Perfonal 
Eftate.  1  Vern.  4.  3  Bac.  Abr.  642.  Gilb.  Ca. 
Eq.3. 

Charles  Cox,  poffeffed  of  a  Term,  mortgaged  it, 
and  died  pofleffed  of  the  Equity  of  Redemption  of 
the  Mortgage  :  —  and,  upon  the  Queftion,  if  this 
mere  Equity  of  Redemption  was  Legal,  or  Equi- 
table Affets  only,  Sir  Jofeph  Jekyll,  Matter  of  the 
Rolls,  after  taking  Time  to  confider  it,  delivered 
his  Opinion,  with  Solemnity,  that  this  Equity  of 
Redemption  was  Equitable  Affets  only ;  the  Mort- 
gage being  forfeited  at  Law,  and  the  whole  Eftate 
thereby  vefted  in  the  Mortgagee.     3  P.  Will.  342. 

Affets  are  of  two  Sorts,  — one,  by  Defcent — the 
other,  in  Hand.  By  Defcent  is  where  the  Teftator 
binds  himfelf  and  his  Heirs  and  dies  feifed  of 
Lands  in  Fee  Simple  which  defcend  to  his  Heirs ; 
fuch  Lands  are  Aflets  by  Defcent.  But  where  one 
is  indebted  and  makes  an  Executor  and  dies,  leav- 
ing fufficient  Eftate  that  by  the  Courfe  of  the  Law 
comes  into  the  Hands  of  the  Executor,  or  Profits 

come 
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1772.  come  into  the  Hands  of  the  Executor  in  Right  of 
his  Teftator,  this  is  called  Aflets  in  Hand.  Terms 
of  Law.     2  Bum,  Eccl.  Law,  668. 

Aflets  are  also  divided  into  Legal  and  Equitable. 
Legal  Aflets  are  fuch  as  are  liable  to  Debts  and 
Legacies  by  the  Courfe  of  the  Law ;  Equitable  At 
fets  are  fuch  as  are  only  liable  by  the  Help  of  a 
Court  of  Equity.     lb.  669. 

It  has  before  been  obferved  that  the  Mortgage  of 
Land  for  a  Term  of  Years  is  but  a  Chattel  Real ; 
and,  unlefs  attendant  on  the  Inheritance,  goes  to 
the  Executors  without  the  Aid  of  a  Court  of  Equity, 
and,  confequently,  is  Legal  Aflets  as  foon  as  the 
Executor  enters  or  recovers  it ;  as  it  may  be  fold 
by  him,  without  the  Aid  of  any  other.  1  P.  Will 
730,  1.  3  Bac.  Abr.  632.  But  Mortgages  in  Fee 
are  not  Chattels,  but  Eftates  of  Inheritance  that 
may,  by  the  Mortgagee,  be  granted  or  devifed  as 
Real  Eftate;  and,  if  they  are  not,  will  defcend  to 
his  Heir;  and  the  Executor  cannot  avail  himfelf 
thereof,  without  the  Aid  of  the  Court  of  Chancery, 
if  the  Mortgagor  is  not  willing  to  redeem  and 
there  is  neither  Bond  nor  Covenant  to  oblige  him 
to  do  it  And,  therefore,  a  Mortgage  in  Fee,  as 
fuch,  in  England,  is  not  liable  to  Debts  in  gen- 
eral or  Legacies,  by  the  Courfe  of  the  Law,  as 
Goods  and  Chattels  are,  though  fuch  Mortgages 
may  be  Aflets  by  Defcent,  and  make  the  Heir  an- 
fwerable  for  the  Value  of  it,  if  it  is  not  redeemed. 
The  mortgaged  Premifes  are  considered,  in  Chan- 
cery, after  Forfeiture,  as  being  the  Eftate  of  the 
Mortgagee,  vefted  in  him,  and  become  abfolute  by 

the 
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the  Forfeiture ;  That  he,  who  comes  into  Chancer}'      1772- 
to  redeem  the  Eftate,  fhall  pay  the  Cofts  in  Chan- 
cery, which  are  very  great.     3  P.  Will.  342. 

The  Mortgagee  of  a  Term,  though  he,  after 
Forfeiture,  has  the  abfolute  Eftate  for  the  Term, 
yet  cannot  make  it  Real  Eftate  by  devifing  it  as 
fuch ;  and,  therefore,  though  it  be  devifed  in  Tail, 
the  Executor  fhall  have  it.  l  Roll.  Abr.  915.  2 
Burn's  Eccl.  L.  646.  And  yet,  a  Mortgagee  in 
Fee  may  confider  ye  Eftate  as  Real  or  Perfonal,  and 
difpofe  of  it  accordingly ;  becaufe,  the  Land  being 
Real  Eftate,  the  Mortgagee  in  Fee,  having  the  Land 
and  the  whole  Eftate  in  the  Land  vefted  in  him, 
may  grant  or  devife  it  as  Real  Eftate ;  and  it  (hall 
pafs  accordingly ;  and  being  alfo  intituled  to  y* 
Money  lent  and  due  on  the  Land,  either  by  Bond, 
or  Covenant  in  the  Deed  (as  is  moft  commonly  the 
Cafe,)  and  alfo  in  good  Confcience,  the  Mortgagee 
may  give  ye  Money;  and,  if  it  be  paid  the  Legatee, 
he  fhall  have  it ;  or,  if  it  can  be  recovered  by  the 
Bond  or  Covenant,  he  may  get  it  in  the  Courfe  of 
Law ;  or  he  may  obtain  it  by  the  Aid  of  the  Court 
of  Chancery,  in  ordering  ye  Land  to  be  fold  to  raife 
the  Money,  or  conveyed  by  the  Heir  to  the  Lega- 
tee, &c;  and,  in  that  Senfe,  the  Gift  of  ye  Money 
may  be  faid  to  draw  ye  Land  after  it. 

This  evidently  fhows  that  the  Legal  Eftate  in  the 
Land  is  in  the  Mortgagee,  as  well  as  a  Right  to  ye 
Money  which  the  Land  is  pledged  as  a  collateral 
Security  for  the  Payment  of;  or  elfe  it  could  not 
pafs  by  his  Gift  or  Devife  of  it,  as  an  Inheritance. 
Not  only  the  A<ft  of  Parliament,  but  alfo  the  Prov. 

Law, 
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1772.  Law,  10  W.  3,  c.  14,  (5)  ihews  that  the  Makers  of 
thofe  Afts  fuppofed  that  a  Mortgagee  in  Fee  had 
an  Eftate  of  Inheritance  which  he  might  aliene; 
and,  if  he  did  not  do  it,  that  it  did  defcend  to 
his  Heirs.  The  Prov.  Law  provides  that  the 
Mortgagee,  his  Heirs,  or  the  Tenant  in  Pofleflion, 
being  the  Purchafer,  and  holding  in  his  own  Right, 
upon  the  Mortgagor,  or  Vendor,  or  his  Heirs,  ten- 
dering Payment  of  the  original  Debt,  &c,  ihall 
accept  the  fame  and  reftore  Pofleffion  of  the  Land 
to  the  Mortgagor,  &c,  and  releafe  their  Right  there- 
in. There  is  no  Mention  made  of  the  Money  be- 
ing paid  to  ye  Executor  or  Adminiftrator  of  y* 
Mortgagee,  or  their  releafing  their  Right  to  ye 
mortgaged  Premifes.  The  Legislature  well  knew, 
that,  after  Forfeiture  and  Entry  for  the  Condition 
broken,  the  Eftate  was  abfolutely  in  the  Mortgagee, 
his  Heirs  or  Affigns,  and  would  remain  fo  forever 
here,  unlefs  they  provided  for  the  Relief  of  y* 
Mortgagor,  &c. ;  which  they  did  by  that  Aft.  It 
is  the  only  Relief  he  has  here,  and  it  is  a  Relief 
given  by  Law.  So  that  it  is  not  in  the  Difcretion 
of  y*  Juftices  of  the  Inferiour  or  Superiour  Courts, 
whether  the  Mortgagor,  &c,  ftiall,  by  paying  the 
Mortgage  Money,  &c,  redeem  the  Land  within  the 
Term  appointed  by  the  Aft,  nor  whether  he  fhall 
do  it  after  the  Expiration  of  y*  Term,  as  it  is  in  the 
Court  of  Chancery.  Therefore,  after  the  Time 
allowed  by  Law  for  Redemption  is  pad,  the  E£ 
tate  is  irredeemable,  and  the  Mortgagee  has  the 
fame  Right,  Eftate  and  Intereft  in  and  to  the  Land 
as  if  it  had  been  granted  to  him  at  firft  abfolutely 
and  without  any  Condition  at  all.  And  he  then 
may, 

(5)  Anc.  Chart.  324. 
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may,  in  every  Senfe,  be  as  properly  faid  to  be  feifed       1772- 

in  his  Demefne,  as  of  Fee,  of  the  Land,  if  it  was 

mortgaged  in  Fee,  as  any  Tenant  in  Fee  Simple 

can  be ;  and  the  Land  may  be  by  him  fold  and 

devifed  as  an  Eftate  in  Fee  Simple,  and,  if  it  is 

not,  it  will  defcend  to  his  Heirs  in  Fee,  fubjeft  only 

to  his  Widow's  Dower,  and  to  be  fettled  by  the 

Court  of  Probate  on  one  or  more  of  the  Children,  as 

it  will  accommodate  beft ;  and  the  Widow  has  not 

the  leaft  Colour  nor  Pretence  for  taking  a  Third  of 

it  as  Perfonal  Eftate,  becaufe  it  was  a  Mortgage,  and 

holding  that  Third  as  an  Eftate  of  Inheritance,  in 

Fee.     Becaufe  it  is  a  Real  Eftate,  and,  if  she  don't 

hold  it  fo,  it  cannot  defcend  to  her  Heirs,  nor  can 

fhe  convey  the  Inheritance. 

In  England,  the  Common  Law  Courts  hold,  that 
the  Eftate  pafles  prefently  upon  executing  the  Deed 
and  Livery  of  Seifin.  The  Court  of  Chancery 
holds,  that  the  Mortgagee's  Eftate  in  the  Land  be- 
comes abfolute  upon  the  Condition  not  being  per- 
formed. Our  Law  provides,  that,  upon  the  execut- 
ing the  Deed,  acknowledging  and  regiftering  it,  the 
Land  fhall  pafs,  without  any  other  A&  or  Ceremony 
whatever ;  fo  that  the  Land  pafles,  here,  as  much  as 
if  there  was  Livery  of  Seifin  given,  and  the  Mort- 
gagor's Eftate  in  the  Land  mortgaged  pafles  with 
it,  here,  as  much  as  in  England.  Can  there,  then, 
a  Queftion  arife  in  a  Common  Law  Court  here, 
whether  any  Eftate  in  the  Land  mortgaged  pafles 
to  the  Mortgagee  prefently  upon  the  Regiftry  of 
the  Deed,  when  the  Court  of  Chancery  allows,  that, 
by  the  Forfeiture,  the  whole  Eftate  is  in  the  Mort- 
gagee ;  and  that  it  is  abfolute ;  and  that  the  Mort- 
46  gagor 
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!772a  gagor  has  no  Eftatc  left  in  him.  Shall  the  Com- 
mon Law  Courts  here  fay,  the  Mortgagee  has  no 
Eftate  in  the  Land  ?  No,  furely,  unlefs  they  take 
it  upon  them  to  be  wifer  than  the  Law. 

A  Tenant  in  Fee  Simple  of  Land  has  the  larg- 
eft  Eftate  in  it  that  a  Subjedk  can  have.  He  can 
convey  it  abfolutely  or  conditionally,  for  a  limited 
Time  or  forever.  If  he  mortgages  the  Land  for  a 
Time  only,  the  Fee  remains  in  him,  and  the  Mort- 
gagee has  the  Land  during  the  Time,  if  it  is  not  re- 
deemed, and  no  longer ;  but,  if  it  is  mortgaged  in 
Fee,  the  Land  and  all  the  Mortgagor's  Eftate  there- 
in pafles  prefently  to  the  Mortgagee.  A  Mortga- 
gor in  England  has  Nothing  by  Law  left  but  the 
bare  Condition,  though  here  he  has  not  only  the 
Condition,  but  alfo  a  legal  Right,  by  10  W.  3,  c. 
14,  to  redeem  the  Land  after  Forfeiture,  at  any 
Time  within  three  Years  after  Entry  for  the  Con- 
dition broken. 

The  Mortgagor,  continuing  in  Pofleflion,  doth 
not  hold  the  Land  in  his  own  proper  Right  here, 
any  more  than  he  doth  in  England,  but  is  Tenant 
at  Will  of  the  Mortgagee  here,  as  much  as  there ; 
the  Land  therefore  cannot  be  attached  and  taken  in 
Execution  as  Land  belonging  to  the  Mortgagor  in 
his  own  proper  Right  in  Fee,  by  Force  of  6  G.  i, 
c.  2,  becaufe  the  Land  is  not  his,  nor  has  he  any 
Eftate  in  it.  The  Right  the  10  W.  3,  c.  14  gives 
him  to  redeem  the  Land  doth  not  give  him  any 
Eftate  in  it  before  it  is  redeemed  and  reconveyed, 
any  more  than  the  Right  in  Equity  to  redeem 
doth,  in  England ;  that  is  but  a  naked  Right,  and 

cannot 
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cannot  be  taken  by  Execution  there ;  Here,  indeed,  !772- 
the  legal  Right  the  Mortgagor  hath  to  redeem 
may  be  taken  in  Execution  for  fatisfying  his  Debts: 
But  the  Creditor  cannot  avail  himfelf  of  any  more 
than  what  the  Land  is  worth,  above  what  it  is 
mortgaged  for :  If  the  Mortgagor's  Creditor  by 
Execution  does  not  pay  the  Money  due  on  the 
Land  to  the  Mortgagee,  he  cannot  have  the  Land ; 
nor  has  he  any  Eftate  in  or  Right  to  it,  but  upon 
Condition  of  paying  the  Mortgage  Money,  &c,  to 
the  Mortgagee. 

Where  the  Land  is  mortgaged  for  the  full  Value 
of  it  or  more,  the  Right  of  Redemption  is  not 
only  a  naked  Right,  but  it  is  of  no  Value  to  the 
Mortgagor,  cannot  be  attached  or  taken  in  Execu- 
tion by  his  Creditors  with  any  Advantage  to  them- 
felves,  and,  therefore,  will  not.  In  fuch  Cafes,  then, 
if  the  Land  cannot  be  taken  in  Execution  as  the 
Mortgagee's  Eftate,  it  will  not  be  taken  at  all,  but 
muft  be  exempt  fo  long  as  it  is  redeemable ;  which 
may  be  an  hundred  Years  after  the  Forfeiture  for 
the  Condition  broken.  That,  furely,  will  be  of  no 
Advantage  to  Trade  or  the  Community. 

But  why  may  not  the  Land  be  taken  as  the 
Mortgagee's  Eftate  for  fatisfying  his  Debts,  as  well 
as  the  Mortgagor's  Right  of  Redemption  may,  for 
fatisfying  his  ?  If  it  belongs  to  the  Mortgagee  in 
his  own  proper  Right  in  Fee,  it  doubtlefe  may,  by 
Force  of  y*  Province  Law,  8  W.  3,  c.  3.  Where 
doth  or  can  the  Eftate  in  Fee  in  the  Land  veft,  if  it 
doth  not  in  the  Mortgagee  in  Fee  ?  It  muft  be  in 
him  or  the  Mortgagor  or  in  Abeyance. 

It 
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l772-  It  is  plain  it  cannot  be  in  the  Mortgagor,  nor 

can  a  Feoffment  or  Grant  of  Land  in  Fee  annihilate 
the  Eftate  in  the  Land,  any  more  than  it  doth  the 
Land  itfeif.  It  ferves  only  to  pats  y*  Land  and  the 
Mortgagor's  Eftate  in  it  to  the  Mortgagee ;  there- 
fore the  Eftate  in  Fee  cannot  be  in  Abeyance. 
Then  it  muft  be  in  the  Mortgagee  in  Fee;  and 
that  as  foon  as  the  Grant  is  made.  It  is .  not 
granted  in  Futuro%  but  in  Prefenti.  Upon  the.  exe- 
cuting, acknowledging  and  recording  the  Deed,  all 
the  Mortgagor's  Eftate  in  the  Land  pafles  with  it  to 
the  Mortgagee,  and  all  the  Eftate  then  vefts  in  him, 
that  can  veft.  There  is  no  future  A&  to  be  done 
by  the  Mortgagor  or  Mortgagee  to  make  y*  Eftate 
veft  in  the  Mortgagee,  or  to  deveft  the  Mortgagor 
of  it.  By  the  Mortgagor's  performing  the  Condi- 
tion upon  which  the  Eftate  in  the  Land  is  granted, 
and  the  Mortgagee's  acknowledging  it  in  the  Mar- 
gin of  the  Record,  the  Land  and  the  Mortgagor's 
former  Eftate  in  it,  upon  his  Entry,  will  return  to 
him,  and  he  will  be  in  as  of  his  former  Eftate. 
That  is,  y*  Eftate  in  Fee  will  be  revefted  in  y*  Mort- 
gagor fo  as  to  avoid  all  mefne  Incumbrances.  But, 
if  the  Condition  be  not  performed,  nor  the  Land 
redeemed  within  the  Time  limited  by  Law,  the 
firft  Grant  remains  in  Force,  and  the  Eftate  at  firft 
granted  to  y*  Mortgagee  remains  and  continues  in 
him  without  any  Increafe  of  Eftate  at  all.  Though 
the  Land  be  irredeemable,  the  Mortgagee's  Eftate 
in  the  Land  is  not  enlarged,  though  it  may  be  more 
certain  and  durable,  as  Lord  Coke  fays.  1  Inft.  18. 
And  it  is  evident  that  y*  Makers  of  ye  Stat  4  and 
5  W.  3,  c.  16,  fo  underftood  it,  when  they  pro- 
vided that  a  fecond  Mortgagee,  without  Notice  of 
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the  firft,  fhould  hold  the  Land  for  fuch  Eftate  and  1 772. 
Term  therein,  as  was  granted  to  him  againft  the 
Mortgagor,  &c,  freed  from  y*  Equity  of  Redemp- 
tion as  fully  as  if  y*  Land  had  been  purchafed  ab- 
folutely  and  without  Liberty  of  Redemption.  See 
y*  Stat,  or  3  Bac.  Abr.  648. 

No  poffible  Inconvenience  can  attend  the  attach- 
ing and  taking  in  Execution  the  Lands  mortgaged 
for  fatisfying  y*  Mortgagee's  Debts,  as  to  y*  Mort- 
gagee, beyond  what  would  attend  y*  taking  his 
other  Real  Eftate  in  Execution.  Nor  will  any 
other  Inconvenience  attend  the  Mortgagor  than 
doth  every  Purchafer  of  Real  Eftate :  He  may  re- 
deem it  as  well  after  it  is  taken  in  Execution  as 
before.  If  the  Whole  is  taken  in  Execution  and 
the  Year  is  elapfed,  the  Land  is  become  irredeema- 
ble by  y*  Mortgagee ;  and  then,  if  y*  Mortgagor 
pays  ye  Money  to  ye  Creditor  by  Execution,  who, 
in  Fadfc,  holds  the  fame  as  a  Purchafer,  his  Recon- 
veyance of  ye  Eftate  to  ye  Mortgagor  is  fufficient 
If  but  Part  of  y*  Land  is  taken,  and  the  Mortgagor 
would  redeem,  the  Mortgagee  and  his  Creditor 
may  together,  on  Payment  of  y*  Money,  reconvey 
y%  Eftate.  If  they  will  not  do  it,  y*  Mortgagor 
may  file  his  Bill  againft  them,  and  upon  lodging  y* 
Money  in  Court,  they  muft  reconvey  y*  Land  to  ye 
Mortgagor,  or  he  will  have  Judgment  and  Execu- 
tion for  Poffeflion  of  it. 

It  is  true,  the  Mortgagor  may  pay  y*  Money  to 
y*  Mortgagee,  after  his  Creditor  has  attached  the 
Land  for  his  Debt,  without  ye  Mortgagor's  know- 
ing it  is  attached,  and  thereby  lofe  his  Money:  And 

frf 
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1772.       fo  a  Purchafcr  may  purchafe  Land  after  it  is  at- 

X^^JT'  tached,  and  thereby  lofe  his  Money ;  but  that  has 

tv-         never  been  thought  fufficient  to  prevent  a  Debtor's 

Land  being  attached  and  taken  in  Execution  for 

fatisfying  his  Debts. 

It  might  be  of  Advantage  to  make  fuch  At- 
tachments more  public,  by  certifying  them  to  the 
County- Regifter,  or  other  wife.  If  Lands  mort- 
gaged could  not  be  taken  for  y*  Mortgagee's  Debts, 
not  only  the  Land  will  be  exempt,  but  y*  Money 
alfo.  For,  as  our  Mortgages  in  general  are  without 
any  Bond,  or  Covenant  in  the  Deed,  the  Money 
cannot,  upon  the  Mortgagee's  abfconding,  be  at- 
tached in  Hands  of  the  Mortgagor ;  for  here  fuch 
a  Mortgage  is  only  a  Conditional  Sale,  and  none  of 
the  Executive  Courts  can  compel  the  Mortgagor  to 
repay  the  Money.  3  Bac.  Abr.  638,  9.  Cro.  Jac. 
281.     Yeiv.  206.     2  D'Anv.  Abr.  53. 

Though  it  may  be  a  Debt  in  Confcience,  neither 
the  Juftices  of  the  Inferiour  Court  or  Superiour 
Court  have,  by  Force  of  the  Prov.  Law  10  W.  3, 
c.  14,  the  Power  of  the  Court  of  Chancery  in  fuch 
Cafes.  Their  Power  is  limited.  All  the  Power 
they  have  for  determining  Cafes  in  Equity  is  given 
them  by  that  Adt,  and  the  obliging  a  Mortgagor  to 
redeem  the  Land  comes  neither  within  the  Words 
nor  Meaning  of  the  Adk.  So  that,  if  the  Land  can- 
not be  taken  as  Mortgagee's  Eftate  to  fatisfy  his 
Debts,  he  may  have  Ten  or  a  Hundred  Thoufand 
Pounds  fecured  to  him  by  the  Mortgage,  which  his 
Creditors,  by  no  Poflibility,  can  come  at ;  he  may 
(hut   himfelf  up   and   bid    Defiance  to  them  all. 

Surelv 
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Surely  this  is  not  to  be  endured,  if  it  can  poffibiy  in2^ 
be  avoided :  Much  lefs  fhould  firft  Principles  of 
Common  Law,  Judgments  and  Determinations  of 
the  Common  Law  Courts  and  Courts  of  Chancery 
alfo,  be  fet  at  Nought  and  difregarded  in  Order  to 
fubjedt  Creditors  to  fo  great  an  Evil. 

It  has  been  objected,  that,  if  the  whole  Eftate  in 
the  Land  is  in  the  Mortgagee  in  Fee,  all  after 
Deeds  of  Conveyance  of  the  Land,  made  by  the 
Mortgagor,  muft  be  void  and  ineffectual  to  pafs  the 
Land  to  the  Purchafer  or  give  him  any  Eftate  in  it, 
and  all  fuch  Purchafers  muft  lofe  the  Land  they 
have  paid  their  Money  for,  and  fuppofed  they  held 
in  Fee  Simple. 

This  was  faid  without  due  Confideration,  —  for, 
although  Nothing  doth,  in  Fadfc,  pafs  by  fuch  after 
Deed,  but  y*  Mortgagor's  Right  of  Redemption, 
yet,  as  between  the  Grantor  and  Grantee,  it  is  a 
good  Grant  of  the  Inheritance.  It  enables  the 
Purchafer  to  redeem  the  Land,  obtain  Pofleflion 
thereof  and  a  Releafe  of  the  Mortgagee's  Right 
and  Intereft  in  and  unto  the  fame.  By  the  Mort- 
gagee's releafing  to  the  Purchafer  in  adtual  Poflet 
fion  of  the  Land,  the  Eftate  which  the  Mortgagee 
had  in  the  Land  paffes  to  the  Purchafer,  and  he 
thereby  becomes  feifed  in  Fee  of  the  Land. 

If  the  fecond  Deed  be  made  before  the  Time 
appointed  in  the  Mortgage  Deed  for  the  Payment 
of  the  Money,  and  the  Money  is  paid  at  the  Day, 
and  the  Mortgagee  acknowledges  the  Payment 
thereof  on  y*  Record,  that,  by  the  Prov.  Law  9  W. 

3* 
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l772-  3,  c.  8,  difcharges  the  Mortgage  and  bars  all  Adtion 
thereon,  (6)  fo  that  neither  the  Mortgagee,  his  Heirs 
or  Affigns  can  demand  or  recover  the  Land;  and  the 
Eftate  in  Fee  which  he  had  in  the  Land  pafles  to 
the  Purchafer  with  the  Land,  or  revefts  in  the 
Mortgagor :  If  it  partes  to  the  Purchafer,  he  has  it 
dire&ly: —  If  it  reveft  in  the  Mortgagor,  his  fec- 
ond  Deed  eftops  him  and  his  Heirs  from  demand- 
ing the  fame ;  for,  as  between  the  Parties  to  that 
Deed,  it  is  a  Conveyance  of  the  Inheritance,  and 
the  Grantor  and  his  Heirs,  at  lead,  are  eftopped  to 
fay  the  Contrary ;  and  the  Purchafer  being  in  Pot 
feflion  of  the  Land,  and  the  fecond  Deed  being 
acknowledged  and  regiftered,  the  original  Mortga- 
gor cannot  grant  or  convey  the  Land  to  another ; 
and  fo  the  Purchafer  will  thereby  be  quieted  in  the 
Pofleflion  of  the  Land,  and  it  will  defcend  from  him 
to  his  Heirs,  as  an  Inheritance. 

Such  Purchafers,  therefore,  are  in  no  Danger  of 
lofing  their  Eftates  by  the  Court's  determining,  that 
a  Mortgagee  in  Fee  has  an  Eftate  in  Fee  in  the 
Land  mortgaged,  as  not  only  the  Common  Law 
Courts,  but  alfo  the  Courts  of  Equity  have  before 
done. 


Note. 


The  foregoing  opinion  is  by  Judge  Trowbridge,  the  original  MS. 
in  his  handwriting,  though  without  title,  having  been  found  among 
his  law  papers,  to  which  the  editor  was  allowed  accefs  by  the  kind- 
nefe  of  £.  T.  Dana,  Efq.  The  fame  point  was  decided  in  Symes  v. 
Hill,  ante,  318,  and,  among  John  Adams's  papers,  we  find  minutes  of 

this 


(6)  Anc.  Chart.  304. 
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this  opinion,  and  of  the  arguments  of  counfcl,  under  the  joint  title 
"  Symes  vs.  Hill  $  Hooton  vs.  Crow/," — fuggefling  the  probability  that 
both  cafes  were  argued  together,  Co  far  as  they  were  fuppofed  to  depend 
on  this  queftion  of  the  liability  of  mortgaged  eftates  to  attachment. 
But  it  would  feem  that  the  latter  cafe  mud  have  been  in  fa6l  decided  on 
the  firft  point  raifed  by  the  fpecial  verdict,  —  viz.,  the  effect  of  the  leav- 
ing the  alignment  for  record,  —  as  the  only  other  ground  for  judgment 
for  the  defendant  would  have  been  that  the  eft  ate  of  a  mortgagee  was 
not  attachable.  Such  we  might  have  thought  the  delcifion  in  the  cafe, 
overruling  Symes  v.  Hill,  and  that  this  opinion  of  Trowbridge  was  a  dif- 
fering one,  but  for  the  facls  above  mentioned  tending  to  (how  that  the 
cafes  were  argued  together  and  that  this  opinion  was  the  refult,  although 
the  point  was  neceflarily  decided  in  the  cafe  of  Symes  v.  Hill  alone. 

The  law  in  this  commonwealth  has  long  been  fettled  in  oppofition  to 
the  do&rine  here  laid  down.  13  Mais.  307.  16  Mafs.  345.  3  Pick. 
484.  Another  opinion  upon  the  fame  point  by  Judge  Trowbridge,  of 
which  the  original  alfo  remains  among  his  papers,  is  publiflied  in  the 
fupplement  to  8  Mais.  551. 
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Anonymous. 

Whiles 
Grantee  of 
Land  is  in 
open  Pof- 
feflion  there- 
of under  his 
Deed, 
Nothing 
partes  by  a 
lubfequent 
Deed  by  the 
Grantor  to  a 
third  Perfon, 
although  re- 
corded  before 
the  firft. 

Land*  of 
which  the 
Grantee  is  in 
open  Poffcf- 
fion  under  an 
unrecorded 
Deed,  is  not 
liable  to  At- 
tachment  by 
the  Creditors 
of  the 
Grantor. 
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Anonymous.  (1) 

A  SEISED  in  Fee  of  Land  in  Cambridge,  by 
•  his  Deed,  in  Consideration  of  £$0*  bar- 
gains and  fells  it  to  B.f  who  enters  and  improves 
the  Land  as  his  own  for  feveral  Years  j  and, 
while  he  is  fo  poflefled  thereof,  A^  for  £50  more, 
paid  by  C,  by  another  Deed,  bargains  and  fells 
7*  Land  to  him,  acknowledges  the  Deed,  and  it  is 
recorded  before  the  firft;  after  which  the  firft  Deed 
is  recorded,  —  whereupon  thefe  Queftions  arife : 

1.  Ifc  by  y*  2d  Deed,  7*  Land,  or  any  Eftate  in 
it  faffed  to  C. 

2.  If  the  Land,  at  y*  Time  of  y*  making  y*  2d 
Deed,  might  have  been  lawfully  taken  in  Execu- 
tion by  a  Creditor  of  A.  for  Satisfaction  of  his 
Debt 

In 


(1)  The  following  opinion  is  without  title,  and  occurs  in  the  MS.  be- 
tween the  memoranda  at  Auguft  Term  1769,  a«/*,  p.  316,  and  fome 
unfinished  notes  of  a  cafe  in  Middlefex  at  October  Term,  177 1.  In 
the  cafe  of  FvwU  v.  Richard/on,  O&ober  Term  1770,  in  which  the 
reporter  was  counfel  for  the  defendant,  this  point  was  raifed  and  decided 
as  above.  See  Judge  Trowbridge's  reading  on  the  provincial  regiftry 
a&,  in  the  fupplement  to  3  Mais.  579.  We  ihould  have  fuppofed  it 
probable  that  the  opinion  here  copied  into  Quincy*s  book  was  that  of 
Judge  Trowbridge  in  the  cafe  referred  to,  but  that  the  fa£b  do  not 
correfpond  1  the  land  in  Frwlt  v.  Richard/in  being  fituated  in  Woburn, 
and  the  confideration  in  the  deeds  being  alio  different.  Whether  thefe 
diferepancies  can  be  accounted  for  on  the  fuppofition  that  the  opinion 
was  written  out  feme  time  after  the  argument,  and  without  the  papers 
or  record  for  reference,  we  leave  the  reader  to  judge. 
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In  Order  to  determine  thefe  Queftions  aright,  it      xn°* 
will  be  neceflary  to  confider  not  only  y*  Prov.  Law  anonymous. 
9  W.  3,  8,  but  how  y*  Law  flood  when  that  Adt 
was  made. 

The  Statute  of  27  H.  8,  10,  commonly  called 
y*  Statute  of  Ufes,  after  reciting  in  y*  Preamble, 
that  "by  ye  common  Laws  of  y*  Realm,  Lands, 
"  Tenements  and  Hereditaments,  be  not  devifabie 
"  by  Teftament,  nor  ought  to  be  transferred  from 
"one  to  another,  but  by  folemn  Livery  of  Seifin, 
"  Matter  of  Record,  Writing  fufficient  made  bona 
"  Fide  without  Covin  or  Fraud,"  enadfcs  "  that  when 
"  any  Perfon  fhall  be  feifed  of  Land,"  &c.  "  to  the 
"  Ufe,  Confidence  or  Truft  of  any  other  Perfon  or 
"  Body  Politic,  the  Perfon,  or  Corporations  intitled 
"  to  the  Ufe  in  Fee  Simple,  Fee  Tail,  for  Life  or 
"  Years,  or  otherwife,  fhall  from  thenceforth  (land 
••  and  be  feifed  or  poflefled  of  y*  Land,  &c.  of  and 
"  in  y*  like  Eftates  as  they  have  in  the  Ufe,  Truft, 
"  or  Confidence ;  and  that  the  Eftate  of  y*  Perfon 
"  fo  feifed  to  Ufes  fhall  be  deemed  to  be  in  him  or 
"  them  that  have  y*  Ufe,  in  fuch  Quality,  Manner, 
"Form  and  Condition,  as  they  had  before  in  y* 
"  Ufe." 

At  common  Law,  a  Bargain  and  Sale  was  a  real 
Contradfc,  whereby  ye  Bargainor,  for  a  pecuniary 
Confideration,  bargained  and  fold,  or  rather  con- 
tracted to  bargain  the  Land  to  y*  Bargainee,  and 
became,  by  fuch  Bargain,  a  Truftee  for,  or  feifed  to 
the  Ufe  of  y*  Bargainee,  and  the  above  Statute  of 
Ufes  compieated  ye  Purchafe ;  thus,  as  ye  Bargain 
vefted  y*  Ufe,  y*  Statute  vefted  y*  Pofleffioft  in  him 

y1 
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1770.      y*  had  y*  Ufe,  fo  foon  as  it  arofe,  and  thereby  y* 
An^tym^usI  Ceftuy  que  Ufe  became  compleat  Owner  of  y*  Land, 
in  Law  as  in  Equity.     2  Bla.  338. 

But,  to  prevent  clandeftine  Conveyances  of  Free- 
holds, y*  Statute  of  27  H.  8,  16,  commonly  called 
y*  Statute  of  Inroilment,  was  made,  whereby  it  is 
enafted,  that  no  Land,  &c.  (hall  pais  from  one 
to  another,  whereby  any  Eftate  of  Inheritance  or 
Freehold  fhaii  be  made  or  take  EfFeA,  or  any  Ufe 
thereof  be  made,  by  Reafon  only  of  any  Bargain 
and  Sale,  except  it  be  made  by  Writing  indented, 
fealed,  and  inrolled  in  one  of  y*  Courts  of  Weft- 
minfter  or  in  y*  County  or  Counties  where  y*  Land 
lies,  before  the  Cuftos  Rotulorum*  &c,  within  fix 
Months  after  the  Date  of  y*  Indenture. 

All  Conveyances  made  by  a  Bankrupt  of  his 
Land,  &c.  are,  by  the  Statute  of  Eliz.  &  James, 
made  void,  and  y*  Commiflioners  are  expreflly  em- 
powered to  fell  and  convey  y*  fame  by  Deed  in- 
dented and  inrolled  in  one  of  y*  Courts  of  Record, 
although  they  may  have  been  conveyed  by  y*  Bank- 
rupt to  another ;  and  fuch  Conveyances  by  y*  Com- 
miflioners are  made  good  and  effectual  in  Law. 
But  no  Time  is  limited  for  the  inrolling  y*  Deed. 

In  1641,  the  Maflachufetts  Colony  made  an 
Adt,  that  no  Mortgage,  Bargain,  Sale  or  Grant 
made  of  any  Houfes  or  Lands,  Rents  or  other  Here- 
ditaments, where  ye  Grantor  remained  in  Poffeflion 
of  y*  Lands,  fhould  be  of  any  Force  againft  any 
other  Perfon,  except  y*  Grantor  or  his  Heirs,  unlefs 
y*  fame  be  acknowledged  before  fome  Magiftrate 

and 
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and  recorded  by  y*  Clerk  of  y6  County  Court  where  l71°* 
ym  Land  lies.  Old  Colony  Law  Book,  33.  (2)  And  ^^t£ 
in  1652  they  made  another  Law,  that  no  Sale  or 
Alienation  of  Houfes  and  Land  ftiould  be  held 
good,  except  it  was  done  by  Deed,  and  Pofleflion 
delivered  upon  Part  in  y*  Name  of  y*  Whole,  un- 
iefs  y*  Deed  be  acknowledged  and  recorded  accord- 
ing to  Law.  Idem,  32.  (3)  No  Time  is  limited 
by  either  of  y*  Adts,  for  recording  the  Deed. 

By  y*  Province  Law  9  W.  3,  8,  (4)  it  is  enadted, 
that  ail  Deeds  or  Conveyances  of  any  Houfes  or 
Lands,  figned  and  fealed  by  ye  Party  granting  y* 
fame  having  good  and  lawfuil  Right  and  Authority 
thereto,  and  acknowledged  by  y*  Grantor,  before  a 
Juftice  of  y*  Peace,  and  recorded  at  Length  in  y* 
County  where  y*  Lands  lie,  (hall  be  valid  to  pafs 
y*  fame,  without  any  other  A<5t  or  Ceremony  in  the 
Law  whatfoever.  And,  that,  after  three  Months,  no 
Bargain,  Sale,  Mortgage  or  other  Conveyance  of 
Houfes  or  Lands,  made  and  executed  in  the  Prov- 
ince, fhall  be  good  and  efFe&ual  in  Law  to  hold 
fuch  Houfes  or  Lands  againft  any  other  Perfon  but 
y°  Grantor  and  his  Heirs  only,  unlefs  y*  Deed  there- 
of be  fo  acknowledged  and  recorded ;  and  y*  A& 
requires  y*  Regifter  to  note  y*  Time  when  y*  Deed 
is  received  by  him  into  y*  Office,  and  y*  y*  Record 
fhall  bear  y*  Date ;  but  no  Time  is  limited  for  re- 
cording y9  Deed.  This  Adt  and  the  Old  Colony 
Law  alfo  empowers  y*  Grantee  to  compell  y*  Grant- 
or to  acknowledge  y*  Deed ;  and  this  Adt  provides 
that  ye  Vendee,  by  filing  a  Copy  of  y*  Deed  proved 

in 

(2)  Anc.  Chart.  86.        (3)  Anc.  Chart.  85.        (4)  Anc.  Chart.  303. 
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1770.      in  y°  Regiftcr's  Office,  (hall  thereby  fecure  his  Title 
^^^#  in  y*  mean  Time,  and  that  it  fliail  be  accounted  fiiffi- 
cient  Caution  againft  purchafing  y*  Eftate  in  y* 
Deed  granted,  and  there  is  a  Claufe  in  y*  Old  Col- 
ony Law  of  die  like  Import 

Upon  y*  Whole,  it  is  obfervable,  that  there  is  a 
material  Difference  between  y*  Statute  of  Inroll- 
ment  and  y*  Statute  of  Bankrupts,  as  to  Time  of 
inrolling  y*  Deed ;  y*  latter  limiting  no  Time,  but 
y*  former  making  it  abfolutely  ncceflary  to  be  done 
within  fix  Months  from  y*  Date  of  y*  Deed ;  elfe 
no  Eftate  pafles  or  Ufe  arifes  by  y*  Deed  If  y* 
Indenture  of  Bargain  and  Sale  be  fuch  as  would 
have  railed  a  Ufe  at  common  Law,*  and  is  inrolled 
within  y*  fix  Months,  y*  Inrollment  has  fuch  a  Re- 
lation to  y*  Deed,  as  that  y*  Land  pafles  from  y* 
Execution  of  y*  Deed,  not  by  Force  of  y*  Statute 
of  Inrollment,  but  by  Force  of  y*  Deed,  that  Taifes 
y*  Ufe  to  y*  Bargainee,  fo  foon  as  it  is  made,  and 
the  Statute  of  Ufcs,  that  vefts  y*  Pofleflion  fo  foon 
as  y*  Ufe  arifes.  Hob.  136.  Cro.  Ja.  408,  Dim- 
mock's  Cafe.     2  Jones,  196,  Perry  v.  Bowers. 

Upon  a  Queftion,  whether  y*  Vendee  of  y*  Com- 
miflioners  on  y*  Statutes  of  Bankrupts,  of  lands,  by 
Deed  indented,  could  maintain,  by  his  Lefiee,  an 
Eje&ment  before  Inrollment  of  y*  Deed,  though  it 
was  inrolled  after  A&ion  brought,  it  was  held  by  y* 
King's  Bench,  that  he  could  not,  becaufe  y*  Con- 
veyance muft  be  by  Deed  indented  and  inrolled, 
and  that  it  would  be  very  inconvenient  and  danger- 
ous to  admit  of  Relation,  no  Time  being  prefixed 

for 

*  *  Inft.  673. 
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for  y*  Inrollment,  which  might  be  7  or  20  Years       l77°* 
or  more  after  y*  Execution  of  y*  Deed.     2  Jones,  an<>otm(w. 
196,  and  1  Vent.  360,  Perry  v.  Bowers. 

Whether  y*  Makers  of  y*  Old  Colony  Law  or 
y*  Province  Law  knew  of  thefe  Determinations  is 
not  certain,  but  it  is  highly  probable  fome  of  them 
did,  and,  to  avoid  ye  Inconveniences  that  might 
attend  a  Relation,  they  thought  it  beft  to  prefix  no 
Time  for  recording  y*  Deed,  and,  for  that  Reafon, 
among  others,  did  not  do  it :  But,  inftead  of  it,  the 
Province  Law  requires  the  Regifter  to  note  y*  Time 
when  y*  Deed  is  received  by  him  into  y*  Office, 
and  that  y9  Record  (hall  have  that  Date ;  which,  to 
be  fure,  is  altogether  vain,  if  the  Recording  is  to 
have  y*  like  Relation  to  y*  Execution  of  y*  Deed,  as  y* 
Inrollment  within  fix  Months  has ;  but  is  neceflary, 
where  y*  Eftate  is  not  to  pafs,  to  every  Purpofe,  un- 
till  y*  Deed  was  recorded  :  and,  was  it  not  for  y*  Ex- 
ception in  y6  reftri&ive  Claufe  of  y*  Province  Law, 
as  well  as  y*  Old  Colony  Law,  of  "  y*  Grantor  and 
his  Heirs,"  there  would  be  y*  fame*  Reafon  for  y*  E£ 
tate's  not  being  adjudged  to  pafs  here  in  any  Cafe 
or  to  any  Purpofe,  untill  y*  Deed  is  recorded,  as 
there  is  for  its  not  doing  fo  on  Sales  made  by  y* 
Commiffioners  of  y*  Bankrupt  Eftates. 

But,  although  y*  Eftate  doth  not  pafs,  here,  fo  as 
to  avoid  all  mefne  Conveyances,  untill  y*  Deed  is 
recorded,  it  doth  not  thence  follow,  that  it  doth  not 
pafs  before  to  fome  particular  Purpofes,  and  yet  not 
to  others,  —  as,  in  all  fraudulent  Conveyances,  y* 

Eftate 

•  %.    If  y«  Eftate  is  not  in  them  i  and  alfo,  if  y*  Matter  of  y«  Ex- 
ception  would  not  have  been  implyed.    See  3  Co.  82  b. 
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1 77°*  Eftate  partes  from  y*  Grantor  to  7*  Grantee,  although 
^ioktuo^  y*  &**&  be  void  as  to  Creditors:  So,  here,  if  y* 
Deed  be  fiich  as  would  have  iaifed  a  Ufe  at  Com- 
mon Law,  it  vefts  y*  Ufe  in  y*  Vendee  upon  y* 
Execution  pf  y*  Deed,  and  y*  Statute  of  Ufe  vefts 
y  Pofleffion  in  him  that  has  y*  Ufe,  fo  foon  as  it 
arifes,  whereby  y*  Purchafe  is  compleat  as  between 
y*  Parties,  though  not  with  Regard  to  others.  This 
is  what  is  meant  and  intended  by  y*  Deed's  not  be- 
ing good  and  efieftual  to  hold  y*  Eftate  againft  any 
other  Perfon,  except  y*  Grantor  and  his  Heirs,  un- 
lefi  it  be  recorded. 

The  Vendee  cannot,  with  any  Propriety,  be  (aid 
to  hold  y*  Eftate,  until  he  has  it;  the  Eftate  dont 
remain  in  y*  Vendor  untill  y*  Deed  is  recorded: 
The  Grantor,  between  the  Execution  and  recording 
y*  Deed,  has  no  Right  of  Entry  into  y*  Land,  nor 
can  he  recover  it  by  A&ion,  nor  will  it  defeend  to 
his  Heirs,  y*  Deed  being  efieftual  in  Law,  without 
recording,  to  hold  y*  Land  againft  y*  Grantor  or  his 
Heirs.  But,  on  the  other  Hand,  if,  upon  y*  De- 
livery of  y*  Deed,  y*  Grantee  enters  into  y*  Land, 
as  he  has  a  Right  to  do,  he  may  convey  it,  and,  if 
he  doth  not,  but  dies  feifed  of  y°  Land,  it  will  de- 
feend to  his  Heirs,  although  y*  Deed  be  not  re- 
corded; which  would  not  be  the  Cafe  if  y*  Eftate 
never  vefted  in  him ;  for  he  could  not  convey  that 
which  he  had  not;  and  very  great  Part  of  y*  People 
of  y*  Province  hold  their  Eftates  by  fuch  Titles. 


I£  upon  y*  Delivery  of  y*  Deed,  y*  Grantee 
ters,  holds  and  improves  y*  Land  as  his  own,  v> 


en- 


ters, holds  and  improves  y*  Land  as  his  own,  while 
he  is  fo  poflefled  thereof  y*  Grantor  cannot,  by  a 

fecond 
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fecond  Deed,  convey  y*  Land  to  another;  for,  al-  !77a 
though  y*  fecond  Deed  fhould  be  recorded  before  y*  A^nmum. 
firft,  yet  neither  y*  Land  nor  any  Eftate  in  it  will 
pais  to  y*  fecond  Bargainee,  becaufe  no  Ufe  would 
at  Common  Law  have  arifen  by  fuch  Deed.  Lord 
Coke,  in  his  2  Inft.  673,  fays,  y*  Statute  of  Inroll- 
ment  is  to  be  intended  of  lawfull  and  effectual  Bar- 
gains and  Sales,  fuch  as  would  have  raifed  an  Ufe 
at  Common  Law ;  and  doth  reftrain  y*  Execution 
of  them  only  that  would  be  of  Effedt,  if  inrolled  in 
fix  Months. 

That  Rule  holds  good  here.  The  fecond  Bar- 
gain and  Sale  cannot  be  better  than  it  would  have 
been,  had  there  not  been  a  firft.  And  "  that  no 
Man  can,  by  Deed,  convey  Land  to  another,  which 
a  third  Perfon  is  in  Pofleflion  of,  claiming  it  as 
his  own"*  is  a  Maxim  of  y*  Common  Law  which 
is  by  no  Means  altered  by  y*  Province  Law.  That 
rather  confirms  and  eftablifhes  y*  Rule :  For  it  ena- 
bles no  other  Perfons  to  convey  Land  by  Deed 
acknowledged  and  recorded,  but  fuch  as  "have 
good  and  lawfull  Right  and  Authority  fo  to  do." 
And,  though  this  Claufe,  when  taken  together  with 
y*  reftridtive  Claufes  in  ye  Adt,  muft  be  conftrued  to 
extend  to  fuch  Perfons  as  have  an  apparent  Right 
and  Authority  to  convey,  yet  that  don't  deftroy,  but 
eftablifhes  y*  Rule  of  y*  Common  Law ;  fince  no 
Man  has  even  an  apparent  Right  to  convey  Land 
to  another,  that  a  third  Perfon  is  in  Pofleflion  of, 
claiming  it  as  his  own. 

Blackftone 

»  9  Inft.  266. 
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1770.  Blackftonc  fays,  a  Leafe  for  Years  gives  y*  Leflee 

A^^uT.  a  Right  to  enter,  and  when  he  enters,  he  is  then, 
and  not  before,  compleat  Tenant  for  Years. — 
That  fuch  Entry  ferves  y*  Purpofe  of  Notoriety,  as 
well  as  Livery  of  Seifin  from  y*  Grantor  would  have 
done.  2  Bla.  314.  If  fo,  furely  y*  Entry  of  y* 
Bargainee,  having  a  Deed  which  not  only  gives 
him  a  Right  of  Entry  into  y*  Land,  but  vefts  y*  Fee 
in  him,  to  certain  Purpofes  at  ieaft,  muft  alike  ferve 
y*  Purpofe  of  Notoriety.  The  Leafe  is  not  inrolled, 
any  more  than  y*  Deed  is  recorded,  the  former  may 
be  as  fecret  as  y*  latter;  and  y*  Entry  and  Occupan- 
cy, which  is  alike  in  both,  equally  ferve  y*  Purpofe 
of  Notoriety.  The  Occupant,  in  both  Cafes,  is 
prima  Facie  fuppofed  to  be  the  Owner  of  y*  Land, 
and,  upon  Inquiry,  will  be  found  fo.  No  fair  Pur- 
chaler,  in  fuch  Cafes,  is  in  Danger  of  being  de- 
frauded, if  he  ufes  y*  Caution  he  ought  to  do.  The 
Defign  of  y*  Province  Law,  as  well  as  y*  Statute  of 
Inrollment,  is  to  prevent  fair  Purchafers  being  de- 
frauded and  injured. 

The  reftri&ive  Claufe  in  y*  Old  Colony  Law  is 
cxpreflly  confined  to  Deeds  made  by  a  Grantor  re- 
maining in  Pofleflion  after  y*  Grant,  and  y*  Deed 
not  recorded.  A  fecond  Conveyance,  in  fuch  Cafe, 
ought  to  take  Place,  becaufe  y*  Grantor  then  was 
y*  apparent  Owner  of  y*  Land,  and  an  honeft,  fair 
Purchafer  ought  rcafonably  fuppofe  him  to  be  fo. 

The  firft  Deed  may  be  deemed  fraudulent  upon 
y*  fame  Principles  yl  a  Bill  of  Sale  of  Goods  is, 
where  they  remain  in  Pofleflion  of  y*  Vendor;  but 
when  y*  Deed  is  recorded  or  y*  Grantee  enters  into 

Pofleflion 
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Pofleffion  of  y*  Land,  and  improves  it  as  his  own,      177°# 
every  one,  thereby,  is  fufficiently  cautioned  againft  anonymoui. 
purchafing  y*  Land  of  y*  former  Pofleflbr,  and  is  in 
no  Danger  of  being  injured  or  defrauded,  unlefs  it 
be  by  an  Attempt  to  defraud  a  fair  bona  Fide  Pur- 
chafer. 

The  reftridtive  Claufe  in  y*  Province,  though  not 
in  y*  very  Words  of  y*  Colony  Law,  is  of  y*  like 
Import,  and  eftablifhes  ye  fame  Rule  ;  it  is  defigned 
to  prevent  clandeftine  Conveyances,  operating  to  y* 
Prejudice  of  bona  Fide  Purchafers ;  and  it  will  have 
y*  defired  EfFedfc,  if  it  be  fo  conftrued,  as  that  a  Deed 
of  Conveyance,  not  accompanied  with  Pofleffion, 
nor  recorded,  may  not  prevent  Houfes  and  Lands 
or  any  Eftate  therein  paffing  by  fuch  an  after  Con- 
veyance as  would  have  been  effectual  for  that  Pur- 
pofe,  had  y*  firft  Deed  never  been  made.  The 
Words  of  y*  A<5fc  will  well  bear  fuch  Conftru&ion, 
y*  Aft,  fo  expounded,  will  (land  with  y*  Reafon  of 
y*  Common  Law,  and,  therefore,  ought  to  be  fo  ex- 
pounded: —  If  it  is,  it  is  plain,  that  Land  will  not 
pafs  by  a  fecond  Bargain  and  Sale  thereof,  made 
while  y*  first  Bargainee  is  in  Pofleffion  of  ye  Land, 
claiming  it  as  his  own ;  and,  confequently,  that  the 
fecond  Bargainee  cannot  recover  or  hold  y*  Land. 

Nor  can  y*  Land,  in  fuch  Cafe,  be  taken  in  Exe- 
cution by  a  Creditor  of  ye  Bargainor  for  Satisfaction 
of  his  Debts ;  becaufe  it  is  not,  in  Fadt,  his  Land, 
nor  is  it  apparently  fo.  He  has  no  Eftate,  Right  or 
Intereft,  in  or  to  y*  Land,  nor  Pofleffion  of  it,  by 
himfelf  or  his  Tenant.  The  Bargainee  is  not  a 
Tenant  at  Will  to  y*  Bargainor,  nor  doth  he  hold 

r 
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1 770.  y  Land  in  Right  of  y*  Bargainor,  but  in  his  own 
a^ymmjs.  Right ;  nor  is  he  a  Difleifor ;  the  Deed  gives  him  a 
Right  to  enter  into  y*  Land,  and  hold  it  againft  y* 
Bargainor,  and,  confequently,  he  is  not  a  Tenant  at 
Will  or  a  Difleifor.  He  is  a  Tenant  in  Fee  Sim- 
ple ;  he  may  convey  y*  Land  to  another  in  Fee,  or 
devife  it;  if  he  does  neither,  but  dies  fo  feifed  there* 
of,  it  will  defcend  to  his  Heirs,  and  neither  y°  Land 
nor  any  Right  or  Eftate  in  it  will  defcend  to  y* 
Heirs  of  y*  Bargainor. 

Nor  is  y*  Conveyance  fraudulent  in  Faft,  but  is 
a  bona  Fide  Purchafe,  and  y*  Land  is  liable  to  be 
taken  in  Execution  for  (atisfying  y°  Bargainee's 
Debts.  —  Surely,  it  is  not  y*  Eftate  of  both,  and 
liable  to  be  taken  in  Execution  for  y*  Debts  of 
both,  at  the  lame  Time. 

If  it  be  obje&ed,  "  that  y*  Conveyance  will  be 
efie&uai  againft  other  Perfons  befides  y*  Grantor 
and  his  Heirs,  if  y*  Land  may  not  be  attached  by 
his  Creditors,  againft  y*  Intent  as  well  as  exprefc 
Words  of  y*  A<ft,"  —  in  Anfwer  thereto,  it  may  be 
(aid :  —  1  ft,  That  y*  Objection  is  of  equal  Force, 
upon  the  Suppofition  that  y*  Land  may  be  attached 
as  the  Bargainee's  Eftate,  by  his  Creditors ;  for  y* 
Deed,  though  not  recorded,  fecures  y*  Land  againft 
y*  Bargainor  and  his  Heirs,  fo  that  y*  Bargainee 
cannot  be  removed  by  them ;  and,  if  his  not  re- 
cording y*  Deed  will  alfo  fecure  it  againft  y*  Bar- 
gainee's Creditors,  then  y*  Conveyance  will  not  only 
be  efFeftual  againft  other  Perfons  befides  the  Grant- 
qt  and  his  Heirs,  but  be  a  ftrong  Inducement  to 
many   Purchafers   not  to  record  their  Deeds,  left 

their 
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their  Land  fhould  be  taken  from  them  by  their      lll°* 
Creditors.  A^£S^. 

2.  It  is  not  by  Foree  of  y*  Deed  of  Conveyance 
only,  that  y*  firft  Grantee  is  enabled  to  hold  y* 
Land  againft  y*  Creditors  and  Vendee  of  y*  Bar- 
gainor; but  by  that  accompanied  with  an  Entry 
and  continued  Pofleflion,  which  Blackftone  fays  is 
of  equal  Notoriety  with  Livery  of  Seifin ;  and  that 
was  y*  common  Evidence  of  ye  Alteration  of  Prop- 
erty at  Common  Law.  (5) 


(5)  Under  the  early  regiftration  a£b,  it  was  conftantly  held  that  open 
and  notorious  pofleflion  conftituted  fiich  implied  notice  of  a  conveyance 
as  to  preclude  a  fubfequent  vendee  or  creditor  of  the  grantor  from  tak- 
ing advantage  of  a  negle&  to  record  the  fame,  a  Mais.  506.  4  Mafs. 
637.  6  Mafs.  487.  10  Mafs.  60.  1  Pick.  164.  3  Pick.  149.  But 
fince  the  Rev.  Sts.  c.  59,  ^  28,  aftual  notice  only  will  have  this  eflFelt, 
which  pofleflion  alone,  however  notorious,  will  not  prove.  Pomroy  v. 
Stevens,  1 1  Met.  244.  As  to  what  degree  of  knowledge  will  amount 
to  actual  notice  of  a  prior  deed,  fee  Curtis  v.  Mundy,  3  Met.  405. 


May  20th,  A.D.   1771. 


Court  of  General  Seffions  of  the  Peace. 


1771.     The  Petition  of  the  Jurors  in  the  Trials  of  Cap- 
p^tT^T^      tain  Prefton  and  the  Britifh  Soldiers.  ( 1 ) 

Jurors. 

Under  the  A  T  laft  Auguft  Term  the  Honourable  Juftices 
w?&m4c.  <**  of  the  Superiour  Court  pafled  the  following 
i2,thejufti-   Order: 

ces  of  the 
Seffions  have 

no  Power  **  Ordered,  that  it  be  recommended  to  the  Court 

to  raiie 

Money  from  "  of  General  Seffions  of  the  Peace  to  make  the  Ju- 
for  an°ex-y  "  rors  that  were  impannelled  and  fvvorn  for  the  Trial 
traordinary      «  0f  Thomas  Prefton,  Efq.,  and  the  Soldiers,  as  alfo 

Allowance  to  x 

jurors  or  of-  "  the  Officers  who  kept  them,  a  reafonable  Allow- 
"  ance  for  faid  Services :  faid  Prefton's  Trial  hold- 
ing 


ficers  of 
Court  for 
Services  on  a 
criminal 
Trial. 


(1)  The  following  report  of  this  decifion,  and  the  remarks  thereon, 
were  publifhed  by  Quincy  in  the  '•  Bofton  Gazette,*'  May  20,  177 1.  as 
appears  by  the  memorandum  endorfed  upon  the  MS.  In  the  celebrated 
trials  of  Capt.  Prefton  and  the  foldiers  indi&ed  for  the  murder  of  Crifpus 
Attucks  and  others  in  the  "  Bofton  Maflacre,"  Adams  and  Quincy  were 
counfel  for  the  prifoners.  A  report  of  Prefton 's  trial  was  taken  in  ftiort 
hand,  and  lent  to  England,  but  has  never  been  publifhed.  a  John  Ad- 
ams's Works,  236.  10  lb.  201.  A  report  of  the  trial  of  the  foldiers 
was  taken  by  the  fame  hand,  three  editions  of  which  have  been  publifhed 
in  Bofton  ;  the  firft  in  1770,  the  fecond  in  1807,  and  the  laft  in  1824. 
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ing  fix  Days,  and  faid  Soldiers' nine  Days;  faid      1771. 
1  Jurys  being  kept  together  every  Night  by  two  or  p^rrnoToF 
1  more  Officers."  (2)  Jurom. 

In 


(a)  Thcfc  trials  would  feem  to  have  been  the  firft  in  the  province 
which  tailed  more  than  a  day.  Among  Judge  Trowbridge's  papers  is  a 
lift  of  "  Tryals  by  Jury  cont'd  for /enteral  Days"  which  may  have  been 
drawn  up  for  this  cafe,  and  which  comprifes  the  trials  of  John  Lilbume, 
2  Hargr.  St.  Tr.  19,  &  7  lb.  354 1  Peter  Cook,  4  lb.  738  »  Capt.  Kidd, 
5  lb.  287,  and  quotes  from  the  trial  of  Elizabeth  Canning,  as  follows  1 

"  Emlyn  in  his  Opinion  fays  ye  Law  will  not  allow  a  Jury  to  go  at 
"Large  in  a  Criminal  Cafe  while  ye  Tryal  is  depending  but  y*  they 
"  may  take  Refrefhm'ts  &  retire  to  reft  in  a  place  provided  for  them  if 
••  Guarded  by  a  fworn  Officer,"  &c,  and  that  "  Perhaps  ye  fuffering  y9 
"  Jury  to  go  at  Large  in  y«  midft  of  y*  Tryal  may  be  Caufe  for  arrefting 
'•  Judgm't.     10  Vol.  State  Tryal,  407." 

In  the  margin  of  the  record  of  Prefton's  cafe  appears  the  following 
memorandum : 

"  N.  B.  The  Court  being  unable  to  go  through  this  Trial  in  one  Day, 
"  the  King's  Attorney  and  the  Prifoner  confent  that  the  Court  (hall 
"  adjourn  over  Night  during  the  Trial  ;  the  Jury  being  kept  together  by 
"  two  Keepers,  one  chofen  by  the  King's  Attorney,  the  other  by  the 
"  Prifoner  or  his  Council ;  befides  the  Officer  appointed  by  the  Court." 
Rec.  1770,  fol.  5a. 

A  like  memorandum  appears  on  the  record  of  the  trial  of  the  foldiers, 
except  that,  in  this  cafe,  the  prifoners  did  not  enjoy  the  privilege  of  ap- 
pointing a  keeper,  "  the  Jury  being  kept  together  by  proper  Officers 
appointed  &  fworn  by  the  Court."     Rec.  1770,  fol.  5a. 

In  25  Mafs.  Archives,  414,  appears  the  following  letter,  written  by 
Oliver  to  Hutchinfon  during  the  trial  of  Prefton ;  Hutchinfon  having 
ceafed  to  aft  as  Chief  Juftice,  ftiortly  after  afluming  the  adminiftration 
in  confequence  of  the  departure  of  Governor  Bernard.  See  ante,  p. 
316. 

'*  Dear  Brother,  "  Saturday  Night. 

"  After  having  had  the  Pleafure  of  feeing  you  to  Day,  I  now  give 
"  myfelf  the  Pleafure  of  writing  to  you.  I  know  you  think  you  would 
**  have  finifhed  the  Caufe  in  half  the  Time,  &  I  know  it  would  not  have 
"  taken  half  a  Day  at  the  Old  Bailey  \  but  we  muft  conform  to  the 
"  Times.     We  have  not  finifhed  yet.      Mr.  Paine  has  now  to  clofe  for 

Mthe 
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1771.  In  Confequcnce  of  this  Order,  the  Jurors  above 

p^tTtToT^f  named   petitioned  the  Court  of  Seflions   for   the 

Jurors,  above  Allowance,  and  the  Court,  having  a  Doubt 
of  their  Power  touching  the  Grant  of  the  Prayer 
thereof,  ordered  the  Petition  to  ftand  over  for  Ar- 
gument at  the  Seflions  in  April ;  and,  on  laft 
Wednefday,  the  power  of  the  court  to  grant 
the  Prayer  of  the  Petitioners  was  argued  by  four 
Gentlemen  of  the  Bar  (pro  <J*  eon)  by  Defire  of  the 
Honourable  Juftices  of  the  Seflions. 

It  feemed  agreed  by  Bench  and  Bar  that  the  only 
Power  of  the  Seflions  to  grant  Monies  muft  be  de- 
rived from  provincial  Law ;  that  fuch  a  Power 
could  be  derived  from  no  where  elfe.  —  And  the 
Queftion  was,  whether  the  Aft  of  4  of  W.  &  M. 

c.  12, 


"  the  Crown,  &  he  was  fo  unfit,  that  to  avoid  as  much  as  pofllble  all 
"  popular  Cenfure  we  indulged  him  till  Monday  morn  $  for  Mr.  Auch- 
"  muty  did  not  finifli  till  }  pad  4  o'clock.  We  (hall  finim  I  believe  by 
"one  or  two  o'clock  on  Monday.  Hard  upon  the  Jury,  you  fay,  it  is 
*'  fo,  but  we  have  allowed  them  the  Liberty  of  the  Court  Houfe  to-mor- 
"  row  with  their  Keepers.     It  is  bed  on  the  whole. 

"  I  have  a  Quarto  Volume  of  Evidence  which  I  have  pretty  minutely 
"  taken.  I  have  reviewed  it,  &  it  turns  out  to  the  Di (honour  of  the  In- 
"  habitants,  8c  appears  quite  plain  to  me  that  he  muft  be  acquitted ;  that 
"  the  Pcrfon  who  gave  Orders  to  fire  was  not  the  Capt.,  8c  indeed  if  it 
44  had  been  he,  it  at  prefent  appears  juftifiable.  What  the  Verdift  will 
44  be,  Monday  I  fuppofe  will  declare. 

44 1  (hall  be  glad  to  be  releafed  from  this  Prifon,  but  it  will  be  only  an 
44  Exchange  to  others. 

44  Farewell,  Dear  Brother. 

44  Yours  affectionately, 
44  To  44  Peter  Oliver." 

44  His  Honour 

44  Mr.  Hutchinfon, 
44  Milton." 
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c.  12,  (3)  gave  the  Court  a  Power  to  grant  Monies      1771- 
for  the  Allowance  before  mentioned.  PetttioiTof 


Jurors. 


The  A<5fc  is  intituled  "  An  A<5fc  for  the  Settlement 
"of  the  Bounds  and  defraying  the  publick  and 
"necessary  charges  arifing  within  each  refpeftive 
"  County  in  this  Province."  "  And  for  the  due  and 
••  equal  raijing  of  Monies  for  defraying  of  the  Charges 
"  arifing  within  each  refpeftive  County ',  for  the  necefla- 
"  ry  Repairs  and  Amendments  of  Bridges,  Prifons, 
"the  Maintenance  of  poor  Prifoners,  and  all  other 
"  proper  county  charoes,  It  is  ena&ed,  that,  when 
"and  fo  often  as  there  fhall  be  need  of  raising 
"money  for  the  ends  aforesaid  in  any  County, 
"  the  Juftices  in  Quarter  Seflions  for  fuch  County 
"  receiving  Information  thereof  from  the  County 
"Treafurer,  (hall  agree  and  determine  the  whole 
"  Sum  to  be  raifed,  &c,  and  iflue  their  Order,"  &c, 
"  to  aflefs  the  fame  upon  the  Inhabitants,"  &c. 

The  Debates  at  the  Bar  took  up  the  Day.  And 
the  Juftices  after  this  folemn  Hearing  (only  Mr. 
Jujiice  Dunbar  doubting)  were  unanimously  of  Opin- 
ion that  the  Prayer  of  the  Petition  of  the  Jurors 
fhould  not  be  granted ;  and  the  Petition  was  ac- 
cordingly difmifled. 


It  gives  a  mod  fenfible  Pleafure  in  thefe  Times 
to  find  a  Court  of  Juftice  deciding  a  Point  of  Law 
againft  an  Extenfion  of  their  Power:  efpecially  as 

that 


(3)  Anc.  Chart,  a 45. 
49 
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1771.  that  Power  would  affcft  the  Pur/e  of  the  Subjeff.  — 
^TnoiToF  This  Decifion  is  of  no  fmall  Moment;  its  Impor- 
Jurors.  tance  will  appear  more  confpicuous  upon  a  clofe 
Examen  and  Refle&ion.  However,  it  is  yet  a  Mat- 
ter of  deep  Concern  with  fome  that  the  Superiour 
Court  feem  to  entertain  a  different  Opinion  on  the 
Point  in  Queftion.  They  ordered  a  Recommendation 
of  the  Allowance  to  be  made.  They  are  prefiimed  to 
know  the  Law,  and  we  are  willing  to  fuppose  they 
would  not  influence,  and  much  lefs  recommend  to  a 
fubordinate  Court  the  Exertion  of  an  illegal  Power; 
a  Power  derogatory  to  the  natural  and  primary 
Right  of  the  Subject  over  his  Property;  and  of 
the  higheft  Confequence  to  the  Community,  confid- 
ered  in  a  feparate  or  collective  View. 

The  Exiftence  and  Exertion  of  fuch  a  Power  in 
the  Seffions  are  of  very  extenfive  Concernment;  we 
therefore  imagine  all  due  Confideration  was  had  at 
pafling  the  above  Order  of  Recommendation :  and,  if 
fo,  does  not  a  becoming  Deference  to  the  Supreme 
Court  lead  us  to  conjecture  that  they  were  of  Opin- 
ion that  the  Court  of  Seffions  was  by  Law  vefted 
with  Power  to  take  Money  out  of  the  Pocketts  of  the 
People  to  make  that  Allowance  which  it  was  thought 
expedient  thus  formally  to  recommend  ? 

[    Printed  in  Bojlon  Gazette  (Edes  $  Gill)    \ 
\  Monday,  May  20,  1771.  j 

Motto: 
Intelligentibus. 


December,  A.D.  1763. 

Curia  Admiral. 


Coram  Honor. 
Chambers  Ruflell,  Armigero. 


Bifhop  verf.  Brig  Freemafon.*  ( 1 )  Thb 

Freemason. 

MR.  AUCHMUTY.    I  fhall  confider  firft  the  ~^~ 
Aft  of  15  Car.  2.  (2)     The  Words  are  con-  noteflentiai 
fined  to  Importation.    Importation  is  to  be  a  Forfeit;  iVlm^ta- 

this   t*on  of  Goods 
•  Vid.  Wilfon's  Reps.  257,  Smjtb  v.  Reynolds.  ST/3!  0f°i 
Car.  2,  c.  7, 

(1)  This  was  a  libel  by  Captain  Bifhop  as  a  Cuftom  Houfe  Officer,       A  bringing 
againft  the  Freemafon,  as  forfeited  for  importing  European  goods  not   »nt0  Port  of 
(hipped  in  Great  Britain,  in  violation  of  the  Aft  of  15  Car.  2,  ch.  7,   £r°J*lWtcd, 

^  6.     See  note  at  the  end  of  the  cafe.     Aucbmuty  was  Advocate  Gen-   circumllan!' 
eral  —  Gridley  fy  Teacher  for  the  claimants.     No  copies  of  the  proceed-    ce8  fhowing  a 
ings  can  be  found,  for  moft  of  the  Admiralty  records  and  files  of  Court  fraudulent  In- 
prior  to  1765  were  deftroyed  in  the  ftamp  aft  riot  of  the  26th  of  Auguft,  tent,  though 
in  that  year,  (2  Minot's  Hid.  Mafe.  215.  Ante,  169,)  and  what  remained   7lth?.Ut 
are  fuppofed  to  have  been  carried  away,  either  to  Halifax  or  England,   breaking 
10  John  Adams's  Works,  205,  354.  Bulk,  is  fuffi- 

(2)  The  aft  of  15  Car.  2,  c.  7,  ^  6,  provides  that  "  no  Commodity  of  cient,  under 
"  the  Growth,  Produftion  or  Manufacture  of  Europe  (hall  be  imported  that  Aft,  to 
••  into  any  Land,  Ifland,  Plantation,  Colony,  Territory,  or  Place  to  His  ?[?  /of0*" 
"  Majefty  belonging  "  "  in  Afia%  Africa,  or  America,  (Tangier  only  ex-   ship  and 

cepted)   Cargo. 
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1 7^3-  this  four  Times  mentioned  in  the  fame  Ad;  from  this 
v-^^^y  I  reafon  that  'tis  not  a  Landing  that  is  required,  but 
Freemason,  ^at  a  bare  Importation  will  be  a  Forfeit.  15  Car. 
2,  ch.  7,  §  6,  p.  16.  Ads  of  Parliament  are  to  be 
conftrued  as  we  find  them ;  Courts  have  no  Power 
to  controul  them.  Fofter*s  Crown  Law,  20,  21, 
Jlexander  Kinlock  fy  Cbas.  Kinlock,  two  Perfons  in- 
dided  for  Treafon;  (pecial  Plea,  that,  by  Cuftom, 
they  were  to  be  tried  in  Scotland  :  —  This,  only  to 
(how  how  Ads  are  to  be  conftrued.  —  The  Offence 
is  allowed  to  be  within  the  Letter,  but  not  within 
the  ufual  Conftrudion.  That  the  Veflel  has  im- 
ported thefe  Goods  is  very  certain.  She  was  fome 
Time  below,  was  above  the  Caftle  (3)  fome  Time. 
(He  then  obferves  upon  the  Evidence  to  (hew  there 
was  a  Defign  of  fraudulent  Importation.) 

2.  Whether  (he  is  within  the  Meaning  of  this 
Ad,  which  is  for  the  Encouragement  of  Trade : 
What  the  Trade  is  that  is  to  be  encouraged,  Sec.  5 
(hews:  It  is  to  render  Great  Britain  the  Staple. 
The  only  fenfible  Meaning  of  Importation  is  Bring- 
ing in,  exclufive  of  Landing.  13  &  14  Car.  2,  ch.  13, 
(hews  this  ought  to  be  the  Conftrudion.  In  the 
fame  Senfe  'tis  taken  in  13  &  14  Car.  2,  ch.  19,  and 
in  13  &  14  Car.  2,  ch.  11,  §§  22,  23,  and  in  22  &  23 
Car.  2,  ch.  26.  From  thefe  Ads,  I  think  it  was  evi- 
dent that  Bringing  in  is  all  they  meant  by  Importa- 
tion, 

14  cepted)  but  what  all  be  bona  fide  and  without  Fraud  laden  and 
"  (hipped  in  England,  Wales  or  the  Town  of  Berwick  upon  Thoeed,  and 
"  in  Engl'ijb  built  Shipping." 

(3)  Caftle  I  (land,  on  which  Fort  Independence  now  (lands,  is  within 
the  mouth  of  the  harbor,  and  about  two  and  a  half  miles  from  the  city. 
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tion,  as  all  thefe  AAs  ufe  the  Words.    The  Statute  6       1763* 
Geo.  2,  ch.  13,  §§  2  &  3,  makes  a  Diftin&ion  between  v^t£T*"*' 
Landing  and  Importing:     They  defigned  to  make    Fmhuioii. 
a  Diftin&ion  between  Goods  that  are  cuftomabie, 
and  not  forfeited  till  Landing,  and  thofe  which,  bet- 
ing prohibited,  are  forfeited  by  bare  Importation. 
If  thefe  Laws  fhould  be  otherwife  conftrued,  they 
would  be  compleatly  evaded.  —  For,  if  they  have 
not  a  fair  Opportunity  of  Running,  they  will  Re- 
port.    The  Confequences  of  this  Aft  to  any  partic- 
ular Plantation  cannot  now  be  confidered.     There 
is  a  great  Difference  between  Goods  that  may  be 
imported  and  pay  a   Duty,  and   thofe  which  are 
abfolutely  prohibited. 

Mr.  Thacher.  I  afk  no  Favour  againft  Law. 
There  is  a  Preliminary  to  be  fettled  before  the  Mer- 
its. I  queftion  the  Power  the  prefent  Libellant  had 
to  feize  —  and,  if  fo,  the  Seizure  is  abfolutely  void. 
(Upon  this,  Capt.  Bifhop's  Commiflion  was  read, 
which  was  from  three  of  five  Commiflioners  of  the 
Cuftoms  —  and  a  Power  to  feize  fuch  and  fuch 
contraband  Goods  wherever  he  fhould  find  them.) 
By  the  13  &  14  of  Car.  2,  ch.  11,  §  15,  none  but 
an  Officer  can  feize.  2  Strange,  952,  Home  v. 
Boofey.  If  feized  and  condemned,  the  Owner  fhall 
afterwards  recover  in  Trover,  if  the  Perfon  who 
feized  was  not  a  proper  Officer.  Now,  every  Offi- 
cer is  to  be  over  fome  Port,  Harbour,  Town,  &c. ; 
Captain  Bifhop's  Commiffion  is  general.  No  Plan- 
tations are  mentioned,  but  it  extends  through  the 
Globe.  Have  the  Commiffioners  alone  a  Power  to 
grant  fuch  Commiflions?  I  can't  find  their  Ap- 
pointment, therefore  fuppofe  that  it  is  by  the  King's 

Prerogative, 
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Prerogative,  and  that  he  might  form  the  Cuftoms  or 
appoint  Commiflioners.  This,  with  Regard  to  the 
Realm,  not  the  Plantations,  as  their  Planting  is 
within  Memory.  There  were  no  Officers  for  a  long 
Time  known  as  Officers  of  the  Cuftoms,  but  they 
were  ordered  to  the  Governour,  or  Officers  by  him 
appointed.  And  'tis  by  exprefe  Afts  of  Parliament 
that  their  Appointment  here  is.  2j  Car.  2,  ch.  7, 
§  4.  I  find  by  the  Records  in  the  Council-Cham- 
ber, that  the  Commiflioners  ground  themfelves  up- 
on this  A<ft,  whiph  re(peds  only  Collection  of  Cut 
toms.  'Tis  7  &  8  W.  3,  ch.  22,  §  1 1-,  this  Warrant 
is  grounded,  if  upon  any.  By  this  A&,  Power  is 
given  to  the  Lord  Treafurer  or  Commiflioners  of 
the  Treafury  (thefe  are  fynonymous)  and  the  Com- 
miflioners of  the  Cuftoms,  jointly.  This  Warrant 
is  only  from  the  Commiflioners  of  the  Cuftoms, 
whereas  no  exclusive  Power  is  given  to  either. 
Further,  Officers  who  (hall  be  thus  appointed  (hall 
be  particularly  limited,  they  arc  ftill  to  appoint  in 
fomc  particular  Place,  and  over  fome  particular  De- 
partment. By  the  13  &  14  Car.  2,  ch.  11,  §  14,  it 
feems  that  the  Officers,  even  in  England,  are  limit- 
ed ;  and  it  feems  to  be  divided  into  Diftridfcs  Officers 
are  obliged  to  refide  in ;  fo  that,  had  there  been  no 
Claim,  the  Party  might  have  brought  his  Aftion. 
This  late  A<ft  gives  no  new  Power,  but  only  to  ap- 
point Ships.  There  is  an  A<ft  in  10  of  Wm.  3, 
which  impowers  Ships  to  feize,  which  is  only  on 
the  Coafts,  and  this  is  only  to  extend  that  coafting 
Power  to  the  Plantations. 

Let  us  confider  whether  it  comes  within  the  Let- 
ter of  this  Adt.     If  any  Veflell  approaches  or  comes 

into 
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into  a  Port,  without  any  Intent  to  unload,  fhall  her  1763. 
Cargo  be  (aid  to  be  imported  ?  Can  a  Thing  be  ^^^^^ 
faid  to  be  imported,  becaufe  the  Veflell  that  holds  Freemason. 
it  comes  into  Port  ?  What  Mifchief  do  they  mean 
to  fupprefs  ?  'Tis  lawfull  for  us  to  be  Carriers  from 
one  French  Port  to  another.  Shall  then  an  Eng- 
lifh  Veflell,  Carrier  for  other  Nations,  leaking  and 
wanting  Provifions,  with  Liberty  from  the  Owner 
to  touch  at  an  Englifh  Port  for  a  few  Days  to  pro- 
cure Stores,  not  be  permitted  to  touch  at  fuch  Eng- 
lifh Port?  I  challenge  an  Inftance  of  a  Seizure 
on  this  A&,  till  Landing  or  Bulk  broken.  Can  it 
be  faid  that  this  Stopping  is  the  Mifchief?  'Tis 
fupplying  the  Colonies  that  is  intended  to  be  pre* 
vented.  This  will  be  (till  plainer  from  feverai  A&s 
the  Advocate  has  cited.  13  &  14  Car.  2,  ch.  13,  §  2. 
What  they  mean  by  Importation  is  bringing  in  as 
Merchandize,  ch.  19,  §  2.  The  Meaning  muft 
ftili  be  the  fame. 

Mr.  Gridley.  The  Expreflion  in  this  Libel,  that 
they  are  imported  into  the  Port,  is  different  from 
the  Language  of  the  Aft,  which  generally  runs,  "im- 
ported into  any  Lands,  Territories,"  &c.  The  im- 
porting into  a  Port,  is  quite  a  different  Thing  from 
importing  into  a  Land  or  Territory.  In  the  15 
Car.  2,  upon  which  this  is  grounded,  it  is,  *  import- 
ed into  any  Ifland,'  &c.  and  to  fay  any  Thing  is 
imported  into  any  Land  without  Landing,  feems 
to  be  downright  Solecifm.  The  Wifdom  of  the 
Nation  has  feen  fit  to  gain  a  Profit  from  Mer- 
chandize, but  ftili  that  the  greateft  may  ftill  re- 
main with  the  Merchant.  Shall  fuch  a  Catch  as 
this  be  the  Defign  of  the  Wifdom  of  the  Na- 
tion? 
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tion?  28  Edw.  3,  ch.  13.  20th  R.  3,  ch.  4. 
Thefe  were  before  the  feudal  Tenures  were  taken 
away,  and,  upon  their  ceafing,  Cuftoms  were  intro- 
duced. Carkefle,  Book  of  Rates,  767,  772.  In 
the  Aft  of  Tonnage  and  Poundage,  inftead  of  im- 
porting, it  is  (aid,  brought  into  England,  1 2  Car.  2, 
ch.  4.  15  Car.  2,  ch.  7,  §  8,  (hews  there  is  importing 
by  Land,  fo  that  the  Word  can't  have  a  neceflary 
Regard  to  Port.  7  &  8  of  Wm.  3,  ch.  22,  §§  6, 
14,  it  is,  to  put  on  Shore.  9  &  10th  of  Wm.  3, 
ch.  43,  §  1,  is  an  Importation  into  a  Port  10  & 
11  W.  3,  ch.  10,  §  19,  Export  is  by  Land,  —  fo  is 
11  &  12  W.  3,  ch.  10,  §  3.  Never  was  an  In- 
ftance  of  importing  into  a  Port  being  an  Importa- 
tion. (4) 


(4)  The  report  of  this  cafe  in  the  MS.  here  breaks  off.  A  full  fake- 
ment of  the  fa&s,  the  queftions  taifcd,  and  the  decree  of  the  Court,  ap- 
pears in  the  following  letter  from  Governor  Bernard  to  the  Earl  of 
Halifax,  for  a  copy  of  which  the  editor  is  indebted  to  the  kindnefe  of 
Hon.  Jared  Sparks. 

"  My  Lord,  Boston,  Deer,  2-th,  1763. 

44  Purfuant  to  the  order  received  from  Lord  Egremont  to  fend  to  his 
44  office  exatt  accounts  of  what  (hall  happen  in  the  execution  of  the 
44  Laws  of  trade,  I  proceed  to  give  an  account  of  the  profecution  of  the 
44  Brigantine  &  cargo,  of  the  feizure  of  which  I  gave  a  (hort  information 
•*  in  my  letter  dated  Oflr.  25. 

**  The  Brigantine  Free  Mafon  laden  with  f re  rich  goods,  chiefly  wines, 
44  at  Bourdeaux  took  her  departure  for  Bofton  at  which  place  (he  ar- 
44  rived  (having  firft  touched  at  Liverpool  in  Nova  Scotia,)  on  fryday 
44  the  lift  of  Odr.  &  came  to  anchor  within  the  harbour  about  6  miles 
"  di fiance  from  the  Town.  There  the  lay  at  anchor  all  the  reft  of  that 
44  &  the  next  day  untill  the  Evening  when  it  was  dark,  when  (he  went 
44  up  to  town.  Being  hailed  in  parting  the  Caftle,  they  anfwered,  from 
••  Newcaftle  5  8c  being  boarded  by  the  Man  of  War's  barge  They  an- 
44  fwered  from  Newcaftle  laden  with  Coals.  But  it  appearing  that  (he 
44  had  a  Cargo  of  Wine,  Capt.  Bifhop  commander  of  the  (loop  of  War 
44  Fortune,  who  had  qualified  himfelf  in  this  Province  as  a  Cuftom  houfe 
44  Officer,  feized  her.    Soon  after  (lie  was  feized  they  owned  that  the  Brig- 

antine 


Freemason. 
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"  antine  was  loaded  with  french  Wines  &c.  8c  came  from  Bourdeaux  being        1 703* 

"  bound  to  St.  Eustatia.     And  on  the  monday  following,  being  the  first  v^~n/**^-' 

"  time  the  Custom  houfe  was  open  after  the  feizure,  the  Master  made  a  The 

"  report  of  his  Cargo,  (which  in  the  courfe  of  the  tryal  was  falfified)  & 

"  his  destination  &  praied  that  he  might  be  permitted  to  proceed  to  St. 

"  Eustatia.    But  the  Captain,  as  a  Custom  houfe  officer,  by  the  advice  of 

"the  Advocate  General,  libelled  the  Veflell  &  Cargo  in  the  Court  of 

"  Vice  Admiralty  as  forfeited  for  importing  European  goods  not  shipt 

"  in  Great  Britain,  contrary  to  the  Acl  of  the  15th  of  Cha.  2.     Upon 

"  which  the  Veflell  was  claimed  by  owners  living  in  this  Province,  &  as 

"  for  the  Cargo,  a  claim  was  entered  on  the  behalf  of  Mr. 

"  a  french  Merchant  at  Bourdeaux  8c  Mr.  a  Dutch  Mcr- 

"  chant  at  St.  Eustatia ;   and   it  was  alledged  that  thefe  goods  were 

"  freighted  by  one  to  the  other,  and  that  leave  was  given  for  this  Veflell 

"  to  take  Boston  in  her  way  to  St.  Eustatia  :  and  that  they  had  a  Right 

"  to  come  into  this  Port  fo  long  as  they  reported  8c  did  not  break  bulk. 

44  This  produced  a  Question  very  interesting  to  the  Crown,  that  is, 
44  whether  a  Veflell  laden  with  prohibited  goods  8c  pretended  to  be  bound 
44  from  a  foreign  European  port  to  a  foreign  American  port,  might  come, 
14  ever  fo  much  out  of  their  way,  into  a  British  American  port  8c  there 
44  lie  at  anchor  upon  the  credit  of  reporting  her  Cargo  8c  pretended  def- 
44  tination.  The  affirmative  of  this  Question  had  been  pronounced  to  be 
44  law  in  fome  popular  declamations  in  the  caufcs  which  were  carried  on 
44  here  against  the  Custom  houfe  officers  about  3  years  ago  t  but  there 
44  never  was  a  caufe,  that  I  know,  in  which  this  point  was  adjudged.  I 
44  therefore  determined,  whenever  a  Cafe  should  happen  in  which  this 
44  Doftrine  should  come  into  Question  to  oppofe  it  with  all  my  power  1 
44  fince  it  is  obvious,  that  if  this  was  determined  to  be  law,  it  would  be 
44  neceflary  to  apply  to  Parliament  for  an  amendment  of  the  15th  of 
44  Char,  a,  fince  it  would  be  impoflible  to  prevent  foreign  European  goods 
44  coming  into  America,  if  VcflTels  laden  with  fuch  goods  had  a  right  to 
44  come  to  British  American  ports  only  by  reporting  the  Cargo  8c  a  pre- 
44  tended  destination  to  a  foreign  Port. 

44  Upon  this  account  I  took  upon  me  the  overlooking  the  conduct  of 
44  this  profecution  in  a  manner  more  earnest  8c  public  than  I  have  ufed  in 
44  other  caufcs  of  this  kind.  The  advocate  general  conducted  it  with  a 
44  fpirit  8c  Judgment  not  to  be  enough  commended.  The  most  mate- 
44  rial  Question  was  whether  there  could  be  an  importation  (fo  as  to  for. 
44  feit)  without  landing.  The  judge  having  heard  Council  for  two  whole 
44  days,  gave  his  opinion  that  landing  was  not  neceflary  to  make  an  im- 
44  portation  contrary  to  that  Aft,  8c  having  shown  how  effectually  the 
44  A£l  would  be  defeated  if  a  liberty  for  Veflells  laden  with  prohibited 
44  goods,  to  come  into  British  Ports  at  their  own  difcretion  was  allowed, 
44  8c  having  mark't  out  feveral  particular  Circumstances  which  showed  a 
44  fraudulent  intention  in  the  prefent  cafe,  decreed  the  Veflel  8c  Cargo  to 
44  be  forfeited. 
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A.  What  are  Writs  of  Affiftance  ? 

^HIS  term  has  been  applied  in  the  books  of  the  law  to     #  Different 
many  different  proceites,  which  may  conveniently  be  writs°of 
clafled  under  three  heads.  Affiftance. 

I.  Writs  of  affiftance,  more  ufually  called  c<  writs  of  i.  Writs 
aid,"  iiTuing  from  the  Court  of  Exchequer,  addreffed  to  the  fj^^ 
fherifF,  and  commanding  him  to  be  in  aid  — cc  quod  Jit  in 
auxilium  "  —  of  the  King's  tenants  by  knight  fervice,  or  the 
King's  collectors,  debtors,  or  accountants,  to  enforce  pay- 
ment of  their  own  dues,  in  order  to  enable  them  to  pay  their 
dues  to  the  King.     Thefe  writs  are  very  ancient,  (i)     A 

like 


(i)  i  Madox  Hid.  Exch.  (ad  ed.)  675,  677,  678,  8c  notes.  2  lb. 
19a.  Reg.  B rev.  87  a.  x  Rapin  Hift.  Eng.  (ad  ed.)  404,  which  was 
cited  by  Otis,  ante,  55.  a  Bell  Com.  (4th  ed.)  53.  Manning's  Exch. 
Praft.  in  Revenue,  (ad  ed.)  74,  75,  323  *  33a,  333,  where  the  forms  of 
one  of  thefe  writs  and  of  the  affidavit  and  fiat  therefor  are  given. 

One  of  the  writs  of  aid  in  the  Regitter  (from  what  court  iffued  is  not 
Hated)  might  aim  oft  be  ufed  for  a  precept  to  a  marflial  of  the  United 
States  to  aflift  the  matter  of  a  fugitive  from  fervice  under  the  Aft  of 
Congrefs  of  1850,  viz  : 

•T)   EX*vicecomitifalutem.    Prxceftmus  tibi  quod Jis  in  auxilium  A.      "  Deauxilio 


B.  ubi  if  ft  nonfufficit  ad  diftringendum  <villanos  fuos  de  N,  ad 


babendo  ad 


REX 
de .rJ jnj, »-.,... ~tf. — -™.,™M in  endf/m 

faciendum  ei  confuetudines  &fervitia  debita  &  confueta.     T.  ifc,"  vittanos" 

his  a  curious  coincidence  that  the  word  confuetudines,  ufed  therein,  .  e$*     rCV* 

is 
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2.    WritS 

of  Afliftance 
in  Chancery. 


like  writ,  iflued  in  20  James  I.,  to  levy  debts  due  to  the 
Prince  of  Wales,  is  entitled  on  the  record  "  breve  de  afftf- 
tendo."  (2) 

Under  this  head  may  conveniently  be  mentioned  the 
writs  iflued  by  King  Edward  I.  to  the  Barons  of  the  Ex- 
chequer, commanding  them  to  aid  a  particular  creditor  to 
obtain  a  preference  over  other  creditors  of  the  fame  debtor, 
out  of  a  furplus  of  his  goods  remaining  in  the  Exchequer, 
after  paying  a  debt  due  to  the  King,  or  to  fome  other  cred- 
itor who  had  fued  there.   (3) 

2.  Writs  to  the  fherifF,  to  aflift  a  receiver,  fequeftrator, 
or  other  party  to  a  fuit  in  chancery,  to  get  pofleflion,  under 
a  decree  of  the  Court,  of  lands  withheld  from  him  by  another 
party  to  the  fuit.  Thefe  writs,  which  iflue  from  the  equity 
fide  of  the  Court  of  Exchequer,  or  from  any  other  Court  of 
Chancery,  are  at  leaft  as  old  as  the  reign  of  James  I.,  and 
are  (till  in  common  ufe  in  England,  Ireland,  and  fome  of  the 
United  States.  (4)  But,  whether  from  the  odium  attached 
to  the  name  here,  or  from  the  pradice  in  this  Common- 
wealth to  conform  procefles  in  equity  to  thofe  at  law,  no 
inftance  is  known  of  fuch  a  writ  having  been  iflued  in  Maf- 
fachufetts. 

3.  Writs 

is  the  fame  word  ufed  in  the  old  law  books  to  denote  cuftoms  on  imports. 
Magna  Carta  of  H.  3,  c.  30.     a  lnft.  58,  59.     Lord  Hale  concerning 
the  Cuftoms,  Hargrave's  Law  Tratts,  131  &  feq. 
(a)  Manning's  Exch.  Pratt,  in  Revenue,  388,  note. 

(3)  Memoranda  in  Scaccario*  6,  13,  14.  Manning's  Exch.  Pratt,  in 
Revenue,  75.     2  Madox  Hid.  Exch.  85,  86,  8c  notes. 

(4)  Lord  Hardivicke  in  Penn  v.  Lord  Baltimore*  1  Ves.  Sen.  454.  1 
Sanders,  Orders  in  Ch.  1 10,  237, 746,  879.  "  Brev.  deAJ/tften"  in  Reg. 
Brev.  app.  46,  47  —  mentioned  by  Tbacber*  arguendo*  a  John  Adams's 
Works,  522  ;  poft*  D.  2  Fowler's  Exch.  Pratt,  in  Eq.  186.  1  lb.  161, 
where  a  form  is  given.  Green/lade  v.  Baker*  2  lb.  182,  8c  Bunb.  168. 
3  P.  W.  379,  note.  Bird  v.  Littlebales*  3  Swan  ft.  299,  note.  Bvwer 
v.  Cooper*  2  Hare,  412.  White  v.  Pbibbs*  Sauffe  8c  Scully,  88,  8c  note. 
1  Smith's  Ch.  Pratt.  447-449.  «  Grant's  Ch.  Pratt.  (5th  ed.)  132; 
606,  (the  form).  2  Dan.  Ch.  Pratt.  (Amer.  ed.)  1267,  8c  notes,  8c 
cafes  cited.  Ker/baiv  v.  Tbomffon*  4  Johns.  Ch.  615,618.  Ludlow 
v.  Lanfing*  Hopk.  232.  Valentine  v.  Teller*  lb.  422.  Blake's  Ch. 
Pratt.  97. 
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3.  Writs  of  afliftance  to  fcize  uncuftomed  goods  were       3.  Writs 
introduced  by  a  ftatute  of  Charles  II.,  (5)  and  were  perhaps   °l££?™*Cm 

copied   tomed  goods. 


(5)  By  St.  12  Car.  a,  c.  19,  (confirmed  by  Sts.  13  Car.  a,  St.  1,  c.  7  $ 
1  Anne,  St.  1,  c.  13,  ^  a;  9  Anne,  c.  6,  ^  a  ;  and  3  G.  i,c.  7,  ^  a,) 
if  uncuftomed  goods  are  ••  landed  or  conveyed  away  without  due  entry 
thereof  firft  made,  and  the  cuftomer  or  collector,  or  his  deputy,  agreed 
with,  then  and  in  fuch  cafe,  upon  oath  thereof  made  before  the  Lord 
Treafurer,  or  any  of  the  Barons  of  the  Exchequer,  or  chief  magiftrate 
of  the  port  or  place  where  the  offence  (hall  be  committed,  or  the 
place  next  adjoining  thereunto,  it  (hall  be  lawful  to  and  for  "  either 
of  thofe  officers  "  to  iflTue  out  a  warrant  to  any  perfon  or  perfons,  thereby 
enabling  him  or  them,  with  the  afliftance  of  a  (herifF,  juftice  of  peace, 
or  conftable,  to  enter  into  any  houfe  in  the  day  time,  where  fuch  goods 
are  fufpe&ed  to  be  concealed,  and  in  cafe  of  refiftance  to  break  open 
fuch  houfes,  and  to  feize  and  fee u re  the  fame  goods  fo  concealed ;  and 
all  officers  and  minifters  of  juftice  are  hereby  required  to  be  aiding  and 
aflifting  thereunto.**    ^  1. 

"  Provided  always,  That  no  houfe  (hall  be  entered  by  virtue  of  this 
a£t,  unlefs  it  be  within  the  fpace  of  one  month  after  the  offence  fuppofed 
to  be  committed."     ^  2. 

"  Provided  alfo,  That  if  the  information  whereupon  any  houfe  (hall 
come  to  be  fearched  fliall  prove  to  be  falfe,  then  and  in  fuch  cafe  the  party 
injured  (hall  recover  his  full  damages  and  cofts  againft  the  informer,  by 
action  of  trefpafs  to  be  therefor  brought  againft  fuch  informer.*'    ^  4. 

By  St.  13  &  14  Car.  a,  c.  11,^5,"  it  (hall  be  lawful  to  or  for  any 
perfon  or  perfons,  authorized  by  writ  of  afliftance  under  the  feal  of 
his  Majcfty*s  Court  of  Exchequer,  to  take  a  conftable,  hcadborough, 
or  other  public  officer,  inhabiting  near  unto  the  place,  and  in  the  day 
time  to  enter  and  go  into  any  houfe,  (hop,  cellar,  warehoufe,  or  room, 
or  other  place,  and  in  cafe  of  refiftance  to  break  open  doors,  cherts, 
trunks,  and  other  packages,  there  to  feize,  and  from  thence  to  bring,  any 
kind  of  goods  or  merchandize  whatfoever,  prohibited  and  uncuftomed, 
and  to  put  and  fecure  the  fame  in  his  Majefty*s  ftorehoufe,  in  the  port 
next  to  the  place  where  fuch  feizure  (hall  be  made." 

Both  thefe  a&s  were  repealed  by  St.  6  G.  4,  c.  105,  §§17,  19.  But 
the  fubftance  of  the  provifion  of  St.  13  &  14  Car.  a  as  to  writs  of  aflift- 
ance has  been  repeatedly  recna&ed.  Sts.  6  G.  4,  c.  108,  §  40;  16  & 
17  Vicl.  c.  107,  §  aai.  Hamel's  Laws  of  the  Cuftoms,  215,  &  a  pp.  ex. 
Writs  of  afliftance  continue  in  force  until  the  demife  of  the  Crown, 
and  for  fix  months  afterwards.  Sts.  1  Anne,  St.  x,  c.  8,  §5  $  6  G.  4, 
c.  108,  §  41  ;  16  &  17  Vict.  c.  107,  §  aai.  And  they  are  not  afre&ed 
by  the  death,  refignation,  or  removal  of  any  of  the  commiflioners  named 
therein.    St.  54  G.  3,  c.  46. 
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copied  from  the  fherifFs  patent  of  affiftance.  (6)  The  book 
of  precedents,  (7)  quoted  at  the  firft  argument  here  in 
1 76 1,  (8)  is  fo  rare,  and  the  form  therein  given  is  (6  curious 
a  juftification  of  Otis's  fuggeftion  that  it  was  framed  cc  by 
ibme  ignorant  clerk  of  the  Exchequer,"  (9)  that  it  is  exact- 
ly reprinted  in  the  margin.  (10)    The  (ame  form,  with  very 

little 


44  The  Pa- 
tent of 
Aflirtance." 
Dalton*s 
Sheriff,  8. 


44  Br  eve 
A  (ft ft  en   fro 
Official  Cuf- 
turn ." 

Temf.  Jac.  2. 
Brown's 
Kxch.  Praa. 
358. 


(6)  By  Sir  Thomas  Plumer,  arguendo,  and  Lord  Mansfield,  C.  J.,  in 
Confer  ▼.  Boot,  4  Doug.  547.    In  Dalton's  Sheriff  is  the  following  form : 

*  *  f^iAROLUS  Dei  Graf  Anglic*,  Scotia,  Francia,  &  Hibemict,  Re*9 
\^4  fidei  defenfor,  fie,  Arcbiefifcofis ,  Efifcofis,  Ducibms,  Comitt- 
M  bus,  Baronibus,  Mili/ibus,  liber  is  Hominibus,  &  omnibus  alijs  de  com. 
44  Cantabr.  J  a  Intern.  Cam  conceferimus  dilecto  nobis  A.  B.  Miliii  ofcimm 
"vicecom.  noftri  freed,  cum  fertiuent*,  babend.  quamdin  nobis  flacuerit, 
"front  in  Uteris  noftris  fatentibus  ei  inde  confectis  flenius  confine tur, 
M  *vobis  mandamus  quod  eidem  A.  B.  tanquam  iriceeom.  noftro  com. 
"fradici*  in  omnibus  qua  ad  oficium  illud  pertinent,  iutendeutes  Juts 
"  amxitlantes  &  reffondentes.  In  cujus  rei  teftimon.  bas  literas  noftras 
"fieri  fecimus  fatentes.     Tefte  me'tffo  afud  Weftm.  die 

**  Anno  regni  noftri,  &c" 

(7)  "Compendium  of  the  Several  Branches  of  Practice  in  the  Court 
of  Exchequer  at  Wcftminfter,**  by  W.  Brown.  London,  16SS.  The 
copy  once  owned  by  Judge  Lynde  is  in  the  library  of  the  American 
Antiquarian  Society  at  Worcefter.  The  remnant  of  the  iirft  edition  was 
publifhed  in  1699  as  a  fecond  edition,  and  entitled  ••  The  Practice  of  his 
Majefties  Court  of  Exchequer  at  We  ft  mi  niter.*' 

(*)  a  John  Adams's  Works,  523  i  foft,  D.  (9)  lb. 

EX,  8cc.  Omnibus  6c  fingulis  Officiar'  6c  Miniftr*  qui 
nunc  habent  aut  impofterum  funthabitur'  aliquod  Offici- 
44  umpoteftatem  vel  au&oritatem  ab  vel  fuper  Jurifdiction'Dom  Magni 
44  Admiralli  feu  Admiralitat*  regni  noftri  Angliae  Omnibus  6c  fingulis 
"  Vice-admirallis  Jufticiar*  noftris  ad  pacem  Major*  Vic*  Conftabular' 
44  Ballivisles  Headboroughs  ac  omnibus  aliis  Officiar*  Miniftris&  Subdit' 
44  noftris  de  8c  infra  quemlibet  Civitatem  Burgum  Villam  6c  locum  hujus 
"  regni  Angliae  dominii  Wallix  8c  vill*  Berwici  fuper  Twed*  6c  veftrum 
"  cuilibet  falutem  Cum  nos  per  literas  noftras  Paten*  fub  magno  figillo 
44  noftro  Angliae  geren'  dat*  tertio  die  Decembris  anno  regni  noftri 
"vicefimo  feptimo  Aftignaverimus  dile&os  nobis  T.  V.6c  R.  B.  Ar* 
44  Collector*  Cuftuin  nrar  infra  Port*  Dover  8c  in  omnibus  locis  6c 
"crecis  eidem  Portui  6cc.  (tab:  t)e  granting  toot*  In  tjje  patent) 
"prout  per  eafdem  literas  Paten'  inter  alia  plenius  liquet  8c  apparet 

"  Vobis 
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little  change,  is  (till  followed  in  England,  as  appears  by  com- 
paring the  old  writ  with  one  iflued  in  the  firft  year  of  the 
prefent  reign,  for  a  copy  of  which  the  writer  is  indebted  to 
Henry  T.  Parker,  Efq.,  of  London,  (n) 


"  Vobis  igitur  &  cuilibet  veftrum  pnecipimus  8c  firmitcr  iujungengo 
"  mandamus  quod  omni  excu&tione  ceflante  permittatis  8c  quilibel  vef- 
44  trum  permittat  pnefat'  T.  V.  8c  R.  B.  &  eorum  aherum  deputat' 
44  8c  fervien*  eorum  8c  eorum  quemlibet  de  tempore  in  tempus  ad  eo- 
"  rum  8c  cujuflibet  eoru  volunt'  8c  placitum  tarn  no£li  quam  die  intrare 
44  8l  ire  Anglice  to  floe  on  boarfc  aliquam  navem  cimbam  vel  aliud 
"  vas  fluctuan'  Anglice  tPJiilQ  jacen*  vel  exiften'  infra  vel  venien'  ad 
44  Foitum  pned'  aut  in  aliquas  Portus  loca  feu  crecas  eidem  Portui  adja- 
44  cen'  talem  navem  cimbam  vel  vas  tunc  8c  ibidem  invent'  videre  fcru- 
44  tare  8c  fupervidere  ac  pcrfon'  in  eifdem  ft  rift  c  examinare  tangen*  vel 
44  concerned  Cuftum  8c  Subfid'  nobis  debit*  Ac  etiam  in  tempore  di- 
44  urno  unacum  Conftabular'  Prarpoflto  Anglice  ?Ueatoboroug?;  aut  alio 
44  publico  officiario  prope  inhabitan'  intrare  8c  ire  in  aliquas  Cellas  Ang- 
44  lice  Vaults  Cellur'  Repofitor'  Anglice  Rtar/eftouges  Shopas  vel  alia 
44  loca  fcrutare  8c  videre  utrum  aliqua  bon'  res  vel  merchandiias  in 
44  eifdem  navibus  cimbis  vel  vafis  cellis  cellur'  repofitor'  fhopis  vel  aliis 
44  locis  fint  vel  erint  ibi  abfeondit'  vel  concelat'  exiften'  facV  vel  induct* 
44  vel  efkippat'  vel  onerat'  ad  tranfportand'  ab  vel  extra  Port'  D.  pd*  aut 
44  aliquos  Portus  vel  crecas  eidem  Portui  adjacen'  Ac  aperire  aliquos 
44  rifcos  Angiice  •Sruttefc*  ciftas  pixid'  fardell'  Packs  fatt'  vel  de  le  Bulke 
44  quecunque  in  quibus  aliqua  bona  res  vel  merchandiz*  erint  fufpecV  fore 
44  paccat'  vel  concelat'  Ac  ulterius  ad  faciend'  et  exequend*  omnia  ea 
44  que  de  jure  8c  fecundum  legem  8c  ftatut'  hujus  regni  Anglia*  in  hac 
44  parte  fuerit  faciend'  Ac  vobis  8c  cuilibet  veftrum  pnecipimus  8c  fir- 
44  miter  injungend'  mandamus  quod  eifdem  T.  V.  8c  R.  B.  deputat'  8c 
44  fervien'  eorum  8c  eorum  cuilibet  in  executione  praemifTorum  de  tempore 
44  in  tempus  auxiliantes  affiften'  8c  adjuvan'  fit  is  8c  quilibet  veftrum  auxil- 
44  ians  afliftens  8c  adjuvans  fit  prout  decet  Et  hoc  nullattenus  omittatis 
•4  8c  quilibet  veftrum  omittat  periculo  incumbente     Tefte,  &c." 

(n)  '<T  VICTORIA,"  &c.    «•  To  all  and  every  the  Officers  and       Writ  of 

V     Ministers  who  now  have   cr  hereafter  (hall  have  any  £fl*flan£e  t0 
44  office  power  or  authority  derived  from  or  under  the  CommifTioners  of  en'o^the™' 
44  our  Admiralty  or  our  High  Admiral  of  our  United  Kingdom  for  the    Cuftoms  in 
44  time  being  and  to  all  and  every  our  Vice  Admirals  Justices  of  the    England  in 
44  Peace  Mayors  Sheriffs  Constables  Bailiffs  Headboroughs  and  all  other   the  reign  of 
44  our  Officers  Ministers  and  Subjects  within  every  City  Borough  Town   Victoria. 
41  and  County  of  England  the  Dominion  of  Wales  and  Town  of  Ber- 
44  wick  upon  Tweed  and  to  every  of  you  Greeting      Know  ye  that 
44  Whereas  We  by  our  Commission  or  Letters  Patent  under  the  Great 

44  Seal 
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*  Seal  of  our  United  Kingdom  of  Great  Britain  and  Ireland  bearing  date 
1  at  Westminster  the  Twenty -fourth  day  of  November  in  the  first  year 

*  of  our  reign  have  constituted  appointed  and  assigned  our  trusty  and  well 

*  beloved  Richard  Bet  en  ion  Dean  "  *nd  others  "  to  be  our  Commiflion- 

*  ers  for  and  during  out  pica  lure  for  the  collection  and  for  the  manage - 

*  inent  of  our  Customs  in  and  throughout  the  whole  of  our  faid  United 
1  Kingdom  of  Great   Britain  and   Ireland  "  &c.  &c.  **  as  by  our  laid 

*  Com  million  or  Let  ten  Patent  in  rolled  amongst  the  Remembrances  of 

*  our  Court  of  Exchequer  at  Westminster  (amongst  other  things)  is 

*  more  fully  contained     We  therefore  command  you  and  every  one  of  you 

*  that  all  excufes  apart  you  and  every  one  of  you  permit  and  fuller  the 

*  laid  Richard  Betenfon  Dean **  and  others  *'  and  the  Deputies  Minif- 

*  ten  Servants  and  other  Officers  of  them  the  faid  Commiffioncrs  and 

*  each  of  them  from  time  to  time  as  they  shall  think  proper  as  well  by 
1  night  ai  by  day  to  enter  and  go  on  board  any  Ship   Boat  or  other 

*  Vcflel  riding  lying  or  being  within  and  coming  into  any    Port  Creek 

*  or  Haven  of  England  Dominion  of  Wales  and  Town  of  Berwick 
4  upon  Tweed  and  fuch  Ship  Boat  or  Vcllel  then  and  there  found  to 

*  search  and  furvcy  and   the  per  funs  therein  being  smelly   to  examine 

*  touching  and  concerning  the  premifes  aforesaid  according  to  the  form 

*  cflfcel  and  true  intent  of  our  faid  Comraiffion  or  Letters  Patent  and 
'the  Laws  and  Statutes  of  England  or  the  United  Kingdom  of  Great 

*  Britain  and  Ireland  in  that  behalf    made  and  provided     And  in  the 

*  day  time  to  enter  and  go  into  the  Houfes  Shops  Cellars  Ware  houfes 

*  Rooms  and  other  places  where  any  Goods  Wares  or  Merchandises  lye 

*  concealed  or  are  fufpecled  to  be  concealed  which  are  prohibited  or 

*  for  which  the    Duties  of  Customs  and  other  the  rates  and  fums  of 

*  Money  afore  faid   are  not  or  shall  not  be  duly  paid  and  truly  fatisBed 

*  anfwered  and  paid  unto  our  Collectors  or  Deputy  Collectors  Minify 

*  ten  Servants  and  other  Officers  reflectively  or  other  wife  agreed  for 

*  according  to  the  true  intent  of  the  Laws  in  force  or  hereafter  to  be  made 

*  and  fuch  Houfes  Shops  Cellars  Warehoulcs  Rooms  and  other  pla- 
4  ces  to  lea  re  h  and  funey  for  the  faid  Goods  Wares  and  Merchandizes 

*  And  further  to  do  and  execute  all  things  which  of  right  and  according 

*  io  the  Laws  and  Statutes  of  England  and  of  the  United  Kingdom  of 
'Great  Britain  and  Ireland  in  this  behalf  shall  be  to  be  done  according 

*  to  the  effect  and  true  meaning  of  our  laid   Commiffion  or  Letters 

*  Patent  and  the  Laws  and  Statutes  of  England  and  of  the  faid  United 

*  Kingdom  And  we  further  strictly  enjoin  and  command  you  and  every 
1  one  of  ypu  that  to  the  faid  Richard  Betenfon  Dean  "  and  others  "  our 

*  faid  CommuTx oners  and   to    their  Deputies  Ministers    Servants    and 

*  other  Officers  and  each  of  them  you  and  every  one  of  you  from  time  to 

*  time  be  aiding  assisting  and  helping  in  the  execution  of  the  premifes  as 

*  is  n>eet  and  this  you  or  any  of  you  are  in  no  wife  to  omit  at  your  perils 
1  In  Witnefs  whereof  we  have  caufed  thefe  our  Letters  to  be  made  pa* 
•tent     Witnefs  James  Lord   Abinger"&c. 
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B.    Writs  of  Afliftance  granted  in  Maflachulctts 
Bay  in  the  Reign  of  George  II. 

HUTCHINSON  fays,  that  under  the  adminiftration  of       l755* 
Governor  Shirley  >  (which  ended  in  1756,)  cc  he,  as  Hutchinfon's 
the  civil  magi  (Irate,  gave  out  his  warrants  to  the  officers  of  lUtement. 
the  cuftoms  to  enter  5  "  ( 1)  and  cc  thefe  warrants  were  in  ufe 
fome  years,"  until  a  difpute  of  their  legality  caufed  the  Gov- 
ernor cc  to  diredt  the  officers  to  apply  for  warrants  from  the 
Superior  Court ;  and,  from  that  time,  writs  iflued,  not  exadly 

in 


(1)  In  6$  Mafs.  Archives,  77,  is  the  following  draft  of  a  warrant, 
in  Secretary  WillartTs  handwriting,  indorfed,  "  Wan4,  to  Coll.  Green- 
leaf  Febry.  a 8,  1755,"  and  alfo  (in  Governor  Shirley' $  hand)  **  Let  it 
wrote  fair  and  brought  to-night  to  me  to  fign  "  —  which  affords  a  curi- 
ous example  of  confounding  judicial  and  minifterial  duties. 

UTT7ILLIAM    SHIRLEY    Efq!     To    John   Greenleaf  Efq!       Warrant 
W     Greeting :  from  Gover- 

"  Whereas  I  have  reef  Information  that  one  Follingworth  who  fails  n%Shi.rnC*. 
"  from  Newbury  has  made  a  Voyage  already  from  thence  to  Cape  Bre-   £^°f  l  C^ 
"  ton,  or  other  Settlem*  near  thereto,  with  a  Load  of  Beef  for  their  Sup- 
ply, &  is  now  fitting  out  with    Provifions  for  the  fame  Purpofe  in 
"  Contempt  of  the  Authority  of  this  Governm*  and  to  the  great  Preju- 
"  dice  of  his  Majeftys  Interests  ; 

'*  These  are  therefore  to  defire  &  direct  you  forthwith  to  make  strict 
«« Inquiry  into  this  Affair  8c  take  Evidence  upon  Oath  thereon $  & 
"  with  the  Advice  of  other  J u (Vices  of  the  Peace  to  ufe  all  the  Methods 
«•  you  can  by  Law  effectually  to  prevent  this  pernicious  Trade  in  your 
"  Place,  8c  for  the  Profecution  of  fuch  Perfons  as  have  violated  or  mall 
"  violate  the  Laws  8c  Orders  of  this  Governm*  for  flopping  all  Veflels 
«•  from  going  to  Sea  at  this  time  without  my  fpecial  Leave,  as  alfo  for  not 
"  carrying  Provifions  &  Ammunition  off  without  Giving  Bond  at  the 
"  Import  Offices ;  efpecially  that  the  faid  Follingworth  be  ftop'd  from 
"  Proceeding  on  his  Voyage :  And  all  his  Majeftys  Officers  and  other 
"  his  Majeftys  Subjects  are  hereby  required  to  aflift  you  herein. 

44  Given  under  my  hand  8c  feal.'* 
S« 
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X7SS-  ln  tnc  form,  but  of  the  nature  of  writs  of  afljftance  iflued 
from  the  Court  of  Exchequer  in  England."  (2)  The  ac- 
curacy of  this  laft  ftatement  is  fully  corroborated  by  the  con- 
temporaneous records.  The  foremoft  to  apply  to  the  Court 
was  Charles  Pax  ton.  (3) 


i.  Paxton'i  «  Province  of  the        )    "/T^O  the  Honourable  his  Maj- 
cc  Maflachufetts  Bay   j         A  eftys  Juftices  of  his  Supe- 


Petiiion  in 
«755 


"  riour  Court  for  faid  Province 
u  to  be  held  at  York  in  and  for 
"the  County  of  York  on  the 
"  third  Tuefday  of  June  1755. 

"  Humbly. shews  Charles  Paxton  Efq?  That  he  is  law- 
"  fully  authorized  to  Execute  the  Office  of  Surveyor  of  all 
"  Rates  Duties  and  Impofitions  arifing  and  growing  due  to 
"his  Majefty  at  Bofton  in  this  Province  &  cannot  fully 
"  Exercife  faid  Office  in  fuch  Manner  as  his  Majeftys  Ser- 
"  vice  and  the  Laws  in  fuch  Cafes  Require  Unlefs  Your 
"  Honours  who  are  vefted  with  the  Power  of  a  Court  of 
"  Exchequer  for  this  Province  will  pleafe  to  Grant  him  a 
"  Writ  of  Affiftants,  he  therefore  prays  he  &  his  Deputys 
u  may  be  Aided  in  the  Execution  of  faid  office  within  his 
"  Diftrict  by  a  Writ  of  Affiftants  under  the  Seal  of  this 
"  Superiour  Court  in  Legal  form  &  according  to  Ufage  in 
"  his  Majeftys  Court  of  Exchequer  6c  in  Great  Britain,  & 
"  your  Petitioner  &C? 

"Chas  Paxton  "  (4) 

This 


(a)  3  Hutchinfon's  Hift.  Mais.  92,  93. 

(3)  Bofton  Gazette  of  November  23,  176 1.  If,  as  there  ftated,  the 
application  was  firft  made  in  1754,  the  reafon  for  its  poftponement  may 
perhaps  be  found  in  this  entry  on  the  docket  of  Auguft  term  1754: 

"The  Couit  appoint  Jam?  Otis  junf  Gent'  to  aft  as  Attorney  for  the 
44  King  at  this  Term  in  the  abfence  of  the  Attorney  General." 

(4)  The  original  petition,  in  the  handwriting  of  Samuel  HTmtbrof 
(then  one  of  the  clerks  of  the  Superior  Court)  and  figned  by  Paxton,  is 

in 
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This  cafe  firft  appears  on  the  records  of  the  Court  at  the 
enfuing  Auguft  term  in  Suffolk,  (which  the  docket  fhows 
to  have  been  held  by  S avail,  C.  J.,  Lyndey  Cujhing  faf  Ruf- 
f'H*  JJ«»  and  which  was  finally  adjourned  on  the  30th  of 
Auguft,)  in  this  form  : 

"  Upon  reading  the  petition  of  Charles  Paxton  Efquire  p"0rf(;rf  ™ 
<c  wherein  he  (hewed  that  he  is  lawfully  authorized  to  exe-  Petition."  ?  •• 
"  cute  the  office  of  Surveyor  of  all  Rates  Duties  and  Impo-  R«c.  1755. 
cc  fitions  arifing  &  growing  due  to  his  Majefty  at  Bofton  in     °  * *4  " 
cc  this  Province,  and  could  not  fully  exercife  faid  office  in 
"  fuch  manner  as  his  Majeftys  Service  and  the  Laws  in  fuch 
"  cafes  require,  unlefs  faid  Court  who  are  vefted  with  the 
cc  power  of  a  Court  of  Exchequer  for  this  province  would 
"  grant  him  a  writ  of  A  flirt  ants,  he  therefore  prayed  that 
"  he  and    his  Deputies  might  be  aided  in  the  Execution  of 
"  faid  office  with  his  DiftriA  by  a  writ  of  A  flirt  ants  under 
"the  Seal  of  faid  Court  in  Legal  form  and  according  to 
<c  Ufuage  in  his  Majeftys  Court  of  Exchequer  &  in  Great 
"  Britain.    Allowed,  and  Tis  Ordered  bv  said  Court 
cc  that  a  writ  be  iflued  as  prayed  for."  (5) 

The 


in  the  Library  of  the  Maflachufetts  Historical  Society,  in  a  MS.  Collec- 
tion of  "  Letters  and  Papers,  Bofton,  1631-1783,"  fol.  9*. 

The  form  of  petition,  preferved  by  John  Adams  at  the  end  of  his  notes 
of  the  argument  in  February,  1761,  and  mentioned  in  a  John  Adams's 
Works,  513,  note,  is  precifely  fimilar,  from  the  words  "  that  he  is  law. 
fully  authorized  "  to  the  words  "  in  Great  Britain,**  having  only  thefe 
words  prefixed  s  "  Petition.  To  the  honbl  Sec  humbly  (hews  '*  1  and  at 
the  end  "  C.  P ." 

(5)  The  York  docket  for  1755  has  not  been  found.  The  only  Suf- 
folk docket  on  which  the  cafe  appears  is  that  of  Auguft  term  1755*  upon 
which  it  is  entered,  without  any  number,  as  follows ; 

"  The  petition  of  Charles  Paxton  Efq*  furveyor  of  the  Rates  Du- 
u  ties  &  Impofitions  arifing  8c  growing  due  to  his  Map  in  this  Province, 
"that  the  Court  wouM  grant  him  a  Writ  of  Afliftants;  allow'di  & 
••  orderM  that  a  Writ  be  iflued  as  pray*d  for." 


4°4 
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Firft  writ 
iffued  to  Pax- 
ton. 
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The   writ  was    afterwards    iffued  (6)    in   the   following 
form ;  (7) 


"Province  of  the 
l(  MaJTachufetts  Bay, 


)  ay^|EORGE  the  Second  by  the 
)      VJ  Grace  of  God  of  Great  Brit- 
"  ain,    France  and   Ireland    King, 
**  Defender  of  the  Faith  &c  — 

"To  all  and  lingular  J  u  ft  ices  of  the  Peace,  Sheriffs  and 
11  Conftablcs,  and  to  all  other  our  officers  and  Subjects 
M  within  faid  Prov,  &  to  each  of  you     Greeting  — 

"  Whereas  the  Commiflioners  of  our  Cuftoms  have  by 
"  their  Deputation  dated  the  8th  day  of  Jany  1752,  affignd 
u  Charles  Paxton  Efqr  Surveyor  of  all  Rates,  Duties,  and 
**  Impulsions  a  riling  and  growing  due  within  the  Port  of 
"  Bofton  in  faid  Province  as  by  faid  Deputation  at  large  ap- 
"  pears,  We  therefore  command  you  and  each  of  you  that 
"you  permit  y*  faid  C»  P.  and  his  Deputies  and  Servants 
"  from  Time  to  time  at  his  or  their  Will  as  well  in  the  day 
"  as  in  the  Night  to  enter  and  go  on  board  any  Ship,  Boat 
<4or  other  Vcflel  riding  lying  or  being  within  or  coming  to 
44  the  faid  Port  or  any  Places  or  Creeks  appertaining  to  faid 
u  Port,  fuch  Ship,  Boat  or  Veflell  then  h  there  found  to 
**  View  &  Search  &  ft  Hilly  to  examine  in  the  fame,  touch- 
"  ing  the  Cuftoms  and  Subsidies  to  us  due,  And  alio  in  the 
"  day  Time  together  with  a  Conftable  or  other  public  officer 
"  inhabiting  near  unto  the  Place  to  enter  and  go  into  any 
"Vaults,  Cellars,  Wareboufes,  Shops  or  other  Places  to 
"fearch  and  fee  whether  any  Goods,  Wares  or  Merchant 
"difcs,  in  y*lame  Ships,  Boats  or  Vefiells,  Vaults,  Cellars, 

«  Warehouses, 


(6)  "SubJiUntU."  Bofton  Gasette  of  November  13,  1761.  The 
writ  it  laid  in  the  Gazette,  as  well  as  by  Toother,  argaead;  amte%  $t9 
not  to  have  been  iffued  until  1756. 

(7)  This  writ  (which  is  a  dofe  tranflation  of  the  eariieft  precedent, 
*****  39* »  ««*•  10,)  is  printed,  by  permilEon  of  Mr.  CbarUs  Francis 
Adam$%  from  the  form  preferred  by  J$bm  Adams %  and  mentioned  in 
a  John  Adams's  Works,  5*3,  note* 
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"  Warehoufes,  Shops  or  other  Places  are  or  (hall  be  there        ^755* 

"  hid  or  concealed,  having  been  imported,  fhip't  or  laden  in 

,c  order  to  be  exported  from  or  out  of  the  faid  Port  or  any 

"  Creeks  or  Places  appertain'g  to  the  fame  Port  5  and  to 

(( open  any  Trunks,  Cherts,  Boxes,  fardells  or  Packs  made 

cc  up  or  in  Bulk,  whatever  in  wb  any  Goods,  Wares,  or 

"  Merchandifes  are  fufpe&ed  to  be  packed  or  concealed  and 

(( further  to  do  all  Things  which  of  Rt  and  according  to 

"  Law  and  the  Statutes  in  fuch  Cafes  provided,  is  in  this 

cc  Part  to  be  done  :  And  We  ftri&ly  command  you  and  every 

"of  you  that  you,  from  Time  to  Time  be  aiding  and  aflift- 

"  ing  to  the  faid  C.  P.  his  Deputies  and  Servants  and  every 

"  of  them  in  the  Execution  of  the  Premifes  in  all  Things 

"as  becometh  :  Fail  not  at  your  Peril :     Witness  Stephen 

"SewallEfq'&c  —  » 


Upon  the  record  of  January  term   1758,  in  Middlefex,        1758. 

held  by  the  fame  Juftices,  is  the  following  entry  :  v^^s/^w' 

a.  Richard 

"  The  Petition  of  Richard  Lechmere,  Efqr  Collector  "  Lechmcrc't 

Pet* 
"of  the  port  of  Salem  &Cf  for  a  Writ  of  Afliftants  as  on      writ  iflued 

"  the  file  :     Ordered  that  a  writ  be  iflued  as  pray'd  for."    Feb**  1738." 

r    '  Rec.  1758. 

Fol.  is** 

» 

In  Suffolk,  February  term   1758.      Prefent:  The  fame       3-  Waldo's 
Juftices  and  Oliver^  J.  «•  y/^  0f 

"  The  Petition  of  Francis  Waldo   EfqT  Colledtor  and  iffucd  April 
"  Surveyor  of  the  Port  of  Falmouth,  (8)  for  a  Writ  of  Af-  i75*-,% 
fiftants,  Granted."  FoL  a^. 


cc 


In  Middlefex,  January  term   1759*      Prefent:    All  the 
Judges  but  O livery  J. 

"  The 


(8)  In  Cafco  Bay,  Maine — now  Portland.    St.  1786,  c.  14. 
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1759.  4<  Thb  Petition  of  James  Ncvin  Efq?  Colledor  of  the 

^^rl    "  port  of  Newbury  &O  for  his  Majefty's  Writ  of  Affift- 

Ncvin  s        r  -  *  *      -  --  -         --- 


4- 
Pel? 
Granted." 
Rec.  1759 
Fol.  519. 


'ants;    Granted;    the  faid  James  having  produced   his 
u  commiffion." 


5.  Thomas 
44  1  cchmere'f 
Pet?  Order 
thereon." 
Rec.  1759. 
Fol.  548. 

6.  44  Order 
on  Sheafs 
Pet!" 

Rec.  1759. 
Fol.  553. 


/ 


In  Suffolk,  February  term  1759,  thefe  two  cafes  : 

"The  Petition  of  Thomas  Lech  mere  Efqy  Surveyor 
"General  of  his  Majefty's  Cuftoms,  for  a  Writ  of  Affift- 
"ants;  Granted."  (9) 

u  The  Petition  of  William  Sheaf  Efq*  Colle&or  of  the 
((  Port  of  Bofton,  for  a  Writ  of  Affiftants,  as  on  file,  Al- 
"low'd." 


1760. 


7- 

44  Crad 

ock's 

;  Pet? 

W|  ilTued 

i«  Mar, 

1760 

0 

Rec. 

1760, 

Fol. 

28. 

8. 

44  Wal- 

ter's 

Pet? 

Alio 

w'd." 

Rec. 

1760, 

Fol. 

30. 

And  in  Suffolk,  February  term  1760,  two  cafes,  viz: 

c<  The  Petition  of  George  Cradock  Efijy  Colle&or  of 
u  the  Port  of  Bofton,  for  a  Writ  of  Affiftance,  as  on  file 
"  Allow'd." 

c<  The  Petition  of  William  Walter  Efq?  Colleaor  of 
"  the  Ports  of  Salem  and  Marblehead,  for  a  Writ  of  Affift- 
"  ance,  as  on  file,  Allow'd  ;  W1  iflued  irt  Mar,  1760." 

At  each  of  thefe  laft  two  terms,  as  appears  by  the  records, 
the  whole  court  was  prefent,  viz :  Sewally  C.  J.,  Lynde, 
CuflAngi  RuJJill&  Oliver,  JJ.  (10) 


(9)  Upon  the  margin  of  the  docket  oppofite  this  cafe  is  this  entry  : 
"  Hatch,  Dr.  Writ  iflued  8th  March  1759.  DW  Pernio!"  And 
there  is  a  fimilar  entry  in  the  margin  of  the  docket  oppofite  Richard 
Lecbmerfs  cafe,  fupra,  405.  It  may  be  conjectured  that  the  words 
44  Hatch,  Dr."  were  intended  as  a  charge  of  the  clerk's  fees  to  Nathan- 
iel Hatch,  Comptroller  of  the  Port  of  Bofton,  who  had  perhaps  prefented 
thefe  petitions.     Vid.  poft,  422. 

(10)  Thefe  are  all  the  applications  for  Writs  of  A  flirt  ance,  which  have 
been  found  in  the  time  of  Chief  Juftice  Seiuall,  who  is  (aid  to  have 
had  doubts  of  the  legality  of  fuch  writs.  3  Hutchinfon's  Hift.  Mais. 
89.    10  John  Adams's  Works,  183,  247.    Each  of  the  petitions  in  1758 

and 
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and  1759  is  entered   on  the  docket  of  the  term  at  which  the  order        1766. 
was  pa  fled,  and  numbered  with  the  civil  a  &  ions.     The  Suffolk  Docket   v^-v-v/ 
for  1760  and  the  court  files  of  all  thefe  terms  are  wanting. 

Much  light  is  thrown  upon  the  fubjed  of  the  Writs  of  Affiftance  by       Governor 
the  very  valuable  collection  of  Governor  Bernard's  letter-books  and  man-   Bernard*  • 
ufcripts  in  the  pofleffion  of  Mr.  Jared  Sparks,  who  has  kindly  and  lib-   PaPers' 
erally  given  the  writer  every  facility  for  examining  and  making  copies 
of  them. 

The  King's  inftrucVions  of  March  18,  1760,  to  Sir  Francis  Bernard, 
at  the  time  of  his  appointment  to  the  Government  of  Maflachufetts  Bay,  \ 

contained  an  order,  in  the  moft  general  terms,  to  "  be  aiding  and  affift- 
ing  to  the  collectors  and  other  officers  of  our  admiralty  and  cuftoms,  in 
putting  in  execution  "  the  A£ts  of  Trade.  13  Bernard  Papers,  149, 
,96. 

On  the  1 8th  of  Auguft  1760,  Governor  Bernard,  in  announcing  to 
the  Lords  of  Trade  his  arrival  in  Bofton,  wrote  :  •■  There  are  no  difpu- 
table  points  of  government  remaining  unfettled  ;  and  this  people  are 
better  difpofed  to  obey  their  com  pa  61  with  the  Crown,  than  any  other 
on  the  continent,  that  I  know.  I  may  add  that  I  enter  on  the  govern- 
ment without  any  party  being  formed  againft  me."     2  lb.  37. 

Some  weeks  before  this  letter  reached  England,  Pi//,  as  Secretary  of 
State,  fent  the  following  inftrudions  to  the  Governors  of  the  American 
Colonies : 

•■  Whitehall,  13d  Auguft  1760." 
"Sir, 

••  The  Commanders  of  His  Majefty's  Forces,  8c  Fleets,  in  North  Pitt's  Jn- 
"  America,  8c  the  Weft  Indies,  having  tranfmitted  repeated  8c  certain  ftruQions  in 
"  Intelligence  of  an  illegal  8c  moft  pernicious  Trade,  carried  on  by  The  '7 6°  to  j>re- 
"  King's  Subjects  in  North  America,  and  the  Weft  Indies,  as  well  to 
"  the  French  1  Hands,  as  to  the  French  Settlements  on  the  Continent  of 
"  America,  and  particularly  to  the  Rivers  Mobile,  8l  Miffiflippi,  by 
"  which  the  Enemy  is,  to  the  greateft  Reproach  8c  Detriment  of  Govern- 
••  ment,  fupplied  with  Provisions,  and  other  Neceflfaries,  whereby  They 
"  are  principally,  if  not  alone,  enabled  to  fuftain,  8c  protracl  this  long  8c 
"  expenfive  War  t  And  it  further  appearing,  that  large  Sums  in  Bul- 
44  lion  are  alfo  fent,  by  The  King's  Subjects,  to  the  above  Places,  in 
"  Return  whereof,  Commodities  are  taken,  which  interfere  with  the 
"  Produce  of  the  Britifh  Colonies  Themfelves,  in  open  Contempt  of  the 
■•  Authority  of  the  Mother  Country,  as  well  as  to  the  moft  manifeft  Pre- 
judice of  the  Manufactures,  8c  Trade  of  Great  Britain;  In  order 
"  therefore  to  put  the  moft  fpeedy  and  effectual  Stop  to  fuch  flagitious 
"  Practices,  fo  utterly  fubverfive  of  all  Law,  and  fo  highly  repugnant  to 
•■  the  Honor  and  Wcllbeing  of  this  Kingdom,  It  is  his  Majefty's  exprefs 
44  Will  8c  Pleafure  that  you  do  forthwith  make  the  ftri&eft,  8c  moft  dili- 
"  gent  Enquiry  into  the  State  of  this  dangerous  8c  ignominious  Trade, 

"and 
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and  that  you  do  ufe  every  Means  in  your  Power t  to  dctccl  and  difcover 
Perkins  concerned,  either  as  Principals,  or  AccclTorics,  therein,  & 
thai  you  do  lake  every  Step,  authorised  by  Law,  lo  bring  all  fuch 
heinous  Offenders  to  the  molt  exemplary,  and  condign  Puni foment  j 
And  you  will»  as  foon  as  may  be,  Si  from  Time  to  Time,  tranfmit  to 
me,  for  the  King's  Information,  full  &l  particular  Accounts  of  the 
Progrefs  you  (hall  have  made  in  the  Execution  of  thefe  His  MajeAy1* 
Commands,  to  which  The  King  expect*  that  you  do  pay  the  moll 
exact  Obedience  t  And  you  are  farther  to  tile  your  utmoft  Endeavours, 
to  trace  out  and  invert! gate  the  various  Artifices  and  Evafions,  by 
which  the  Dealers  in  this  iniquitous  Intercourse  find  Means  to  cover 
their  criminal  Proceedings*  &  to  elude  the  Law,  in  order  that,  from 
fuch  Lights,  due  &  timely  Con  fid  era  lion  may  be  had,  what  farther 
Provi  lions  Ilia]  J  be  neceuary  to  reft  rain  an  Evil  of  fuch  ex  ten  five  & 
pernicious  Consequences. 

"  I  am,  Sir, 

"  your  mo  A  obedient  humble  Servant! 
»  W\  Pitt." 


Governor 

Bernard's 
anfwer. 


Thefe  inftruclions  are  preferred  in  is  Mats.  Archives,  163-165  ;  and 

there  is  a  duplicate  original  in  9  Bernard  Papers,  isi-taj.  There  is 
no  evidence  in  this  or  any  other  public  ail  of  Pitt  of  an  Intention  tu 
put  new  rcfiriftions  on  the  trade  of  the  Colonics,  beyond  cutting  off* 
fijuplies  to  the  enemy  in  time  of  war.     See  4  Bancroft's  Hi  ft.  U»  5> 

Governor  Bernard  anfwered,  that  on  his  arrival  in  Auguft,  1760,  he 
fatisfied  himlelf  that  no  fuch  trade  was  carried  on  here ;  and  in  do  fed  the 
report  of  a  committee,  approved  by  the  Council,  to  the  fame  efFecl  1  and 
added  ;  **  If  I  apprehended  that  there  was  the  lea  ft  danger  that  this  trade 
would  be  carried  on  from  this  Province,  I  would  immediately  commu- 
nicate your  orders  by  circular  tetters  to  the  fever  a  J  officers  of  the  ports 
within  my  government ;  But  1  apprehend  that » as  things  are,  fuch  public 
notifications  would  anfwer  no  other  purpofe  than  to  imply  a  charge 
againft  the  Province  of  what  I  believe  it  it  quite  free  from."  Bernard  to 
Pitt,  November  S,  1760, 1  Bernard  Papers,  114.  Council  Rec  1760, 
foL  1S0,  2S5. 

In  a  letter  to  Secretary  Prumall,  of  June  15, 1761,  the  Governor 
particularly  mentions  these  iiiftrudtons  and  his  anfwer.  1  Bernard 
Papers,  317.  But  no  more  fpecific  order  in  1760  lor  the  execution  of  the 
Ads  of  Trade  has  been  found  in  the  Bernard  Papers  or  in  the  Mafla- 
chuietts  Archives  or  Council  Records. 

It  would  Jcem  therefore  that  the  above  inflruclions  raulr.  be  those  which 
J§bm  Adams  mentions  in  his  autobiography  as  "  fent  to  the  cuftom  house 
officers,  to  carry  the  Ads  of  Trade  and  Navigation  into  Arid  execu- 
tion |"  and  which  in  his  correspondence  he  lels  accurately  describes  as 
fpecific  orders  to  the  officers  of  the  customs  to  apply  for  Writs  of  AIM. 


Writs  of  Afliftance.  4°9 

ance.    a  John  Adams's  Works,  124,  note.    5  lb.  492.     7  lb.  267.     10         I760. 
lb.  246,  274.     It  fhould  be  remembered  that  even  the  autobiography    k^^-^s^^s 
was  not  written  until  twenty-five  years  afterwards.     2  lb.  Pref.  vii. 

The  records  quoted  in  the  text  (how  that  the  officers  of  Bofton  and  mod 
of  the  other  principal  ports  of  the  Province  had  been  previouily  fupplied 
with  Writs  of  Afliftance,  which  would  continue  in  force  until  the  death  of  Death  of 
the  King  and  for  fix  months  afterwards.  An  te,  397 ,  note  5 ,  ad  fin.  Chief  Chief  Juftice 
Juftice  Srwall died  on  the  10th  of  September,  1760.  May  brio's  Sermon  &cwa"# 
on  his  Death.  Bofton  Gazette  of  September  15, 1760.  And  no  applica- 
tion for  a  Writ  of  Afliftance  appears  upon  the  record  or  docket  of  the 
autumn  term  in  1760  of  the  Superior  Court  in  Eflex,  which  began  and 
ended  in  October.  Rec.  1760,  fol.  154-160.  There  could  hardly  be  more 
conclusive  proof  of  the  inaccuracy  of  the  ftatement  in  Adams's  autobiog-  Adams's 
raphy  (repeated  in  his  correfpondence)  that  the  firft  application  for  a  account  of 
Writ  of  Afliftance  was  made  by  Cockle,  Collector  of  Salem,  to  the  Supe-  Cockle's  ap- 
rior  Court  "at  their  seflion  in  November,  1760,  for  the  County  of  Ef-  Potion  in 
fex,"  and  that  "  Mr.  Stephen  Srwall  was  then  Chief  Juftice."  2  John  *7 
Adams's  Works,  124,  note.  10  lb.  183,  246,  247,  274.  By  a  fimilar 
error  of  date,  in  his  preface  of  18 19  to  Novanglus,  Adams  puts  Chief 
Juftice  S avail's  death  *'  in  December,  1760,  or  January,  1761."  4 
lb.  7.  As  a  Writ  had  been  iflued  to  Pax  ton  in  Bofton  fome  years  before, 
{ante,  403,)  and  the  Collectors  of  Bofton  had  obtained  them  there  in  this 
and  the  previous  year,  (ante,  406,)  the  application  can  hardly  have  been 
made  in  Salem  becaufc  "  Mr.  Pax  ton  thought  it  not  prudent  to  com- 
mence his  operations  in  Bofton,"  as  fuggefted  by  Adams.  10  lb. 
246.  Indeed  there  is  no  fufficient  evidence  that  any  application  was 
made  in  Salem.  The  ftatement  in  Adams* s  later  correfpondence  that 
Otis  was  retained  by  the  merchants  of  Salem  as  well  as  of  Bofton  to 
oppofe  the  ifluing  of  the  Writs  (lb.  247,  275,)  receives  no  confirmation 
from  the  names  fubferibed  to  the  petition  of  the  merchants ;  and  is 
inconfiftent  with  the  counter  memorial  of  the  Surveyor  General,  and 
with  Otis' s  own  ftatement  in  opening  his  argument.  Poft,  412,  413, 
414.  2  John  Adams's  Works,  523.  2  Minot's  Hift.  Mais.  91.  Poft, 
D,  note.  Adams  feems  to  have  made  a  miftake  of  a  year,  at  leaft,  and 
may  have  been  mifted  by  fome  recollection  of  Pax  ton's  application  hav- 
ing been  made  in  York,  (ante,  402,)  or  of  the  fubfequent  doings  of 
Cockle,  whofe  unpopularity  was  fecond  to  Pax  ton's  only.  Fid.  foft,  422, 
423,  &  notes.  The  reafons,  derived  from  the  court  records,  for  believing 
that  no  application  was  made  in  writing  at  this  time,  are  ftated  foft, 
418,  note  3.  And  both  Bernard  and  Hutch  in/on  imply  that  the  applica- 
tion which  was  oppofed  was  made  after  the  appointment  of  the  latter  to 
be  Chief  Juftice.  See  3  Hutchinfon's  Hift.  Mais.  95 ;  Hutchinfon  to 
Conway,  and  Bernard  to  Lords  of  Trade,  and  to  Franklin,  foft,  415, 
416,  note.  But  it  is  poftible  that  Cockle,  who  had  been  very  recently 
appointed,  (^«A»423»)  and  to  whom  no  Writ  of  Afliftance  had  been 
iflued,  did  orally  apply  for  one  before  the  end  of  the  year. 
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1760. 

Hutchin- 
fon's appoint- 
ment to  be 
Chief  Juftice. 


Upon  the  death  of  Chief  Juftice  Srwall,  HmtcbinfmCt  friends  at  once 
began  to  move  for  hit  appointment  to  fill  the  vacancy.  3  Hutchinfon's 
Htit  Mais.  86.  Andrew  Oliver  to  Ifrael  Williams,  September  30, 
1760,  a  Williams  Papers,  102,  in  Mais.  Hift.  Soc.  Lib.  John  Adams's 
Diary  of  November  5,  1760,  a  John  Adams's  Works,  99,  100.  James 
Otis  in  Bofton  Gazette  of  April  4,  1763.  Gordon  (who  did  not  arrive 
in  Maflachufetts  until  ten  years  later — fee  his  preface)  afleru  that "  Mr. 
Hutchinfon  hurried  to  Mr.  Bernard*  procured  a  promife,  which  being 
once  given  the  Governor  would  not  retract,  and  got  himfelf  appointed 
Chief  Juftice."  1  Gordon's  Hift.  U.  S.  141.  See  alfo  Adams  to  Niks, 
February  13,  it  it,  10  John  Adams's  Works,  285.  But  Hutchinfon's 
own  ftatement  in  his  hiftory  that  the  appointment  was  unfought  by  him 
is  well  attcfted  by  the  letter,  above  referred  to,  in  which  Oliver,  his 
brother-in-law,  wrote  to  Ifrael  Williams*  his  intimate  friend  :  "  If  his 
Excellency  8c  the  Lieutenant  Governor  were  to  confer  together  on  the 
Subject  the  matter  might  be  accommodated.  The  Lieutenant  Gover- 
nor is  fo  diffident  of  his  own  fitnefs,  that  if  he  could  be  brought  to  ac- 
cept of  the  place,  yet  I  am  perfuaded  he  would  never  move  in  it."  See 
alfo  Williams  to  Hutchinfon,  December  3,  1760,  a  Williams  Papers, 
118.  Even  Otis  in  the  Gazette  (uh.  sup.)  does  not  (how  that  Hutchin- 
fon did  more  than  accept  the  office  of  Chief  Juftice,  after  promifing  to 
ufe  his  influence  to  have  Otis' s  father  appointed  the  youngeft  judge, 
according  to  a  promife  which  Governor  Shirley  had  made  fome  years 
before.  3  Hutchinfon's  Hift.  Mais.  86.  4  Bancroft's  Hift.  U.  S. 
379.  And  it  is  due  to  Hutchinfon  to  add  his  explanation  that  "the 
Governor  declared  that,  if  the  Lieutenant  Governor  (hould  finally  refufe 
the  place,  the  other  perfon  would  not  be  nominated."  3  Hutchinfon's 
Hift.  Mafs.  87. 

On  the  17th  of  November,  1760,  Bernard  wrote  to  Lord  Halifax: 
"  No  public  bufmefs  of  confequence  has  been  moved  of  late,  except  1 
may  reckon  the  filling  up  the  place  of  Chief  Juftice.  This  office  be- 
came vacant  on  the  10th  of  September,  and  la  ft  Thurfday  I  appointed 
the  Lieutenant  Governor  to  it.  1  propofe  to  explain  my  motives  to  your 
Lord /hip  for  this  proceeding ;  but  1  mud  wait  for  another  opportunity,  as 
this  mutt  go  to  the  Poft  office."  1  Bernard  Papers,  283.  The  Gov- 
ernor apparently  never  found  time  to  explain  his  motives,  and  they  are 
therefore  merely  matters  of  conjecture.  But  it  would  appear  from  the 
ftatements  of  Bernard  and  Hutchinfon  that  the  firft  controverfy  with  the 
officers  of  the  cuftoms  was  the  claim  in  behalf  of  the  Province  for  mon- 
eys illegally  received,  which  arofe  after  this  appointment.  Bernard  to 
Secretary  Pownall,  January  19,  176 1,  8c  February  13,  1762,  1  Bernard 
Papers,  296  ;  2  lb.  30.  Hutchinfon  to  Williams,  January  21,  1761, 
2  Williams  Papers,  155.  3  Hutchinfon's  Hift.  Mafs.  89,  92.  Poft* 
Appendix  II.  &  notes.  And,  considering  how  many  of  the  officers 
already  held  Writs  of  Afliftance,  there  feems  to  be  no  good  reafon  for 
adopting  the  fufpicion  exprefled  by  John  Adams  in  1780,  which  thirty- 
five 
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five  years  later  grew  into  an  aflcrtion,  that  Hutchinfon  was  appointed  for         1 7QO. 
the  fpecial  purpofe  of  fee  u ring  a  decifion  in  favor  of  thefe  writs.     7 
John  Adams's  Works,  267.     10  lb.  183,  247,  2.80. 

All  the  accounts  (how  that  Governor  Bernard  confidered  it  ncceflary 
that  candidates  for  judicial  office  fhould  make  perfonal  applications  to 
him.  And  the  truth  feems  to  be  that  Otis  and  Hutchinfon  each  had 
ftrong  partizans  ;  that  the  Governor  was  determined  to  appoint  a  Chief 
Juftice  who  would  fuftain  the  Crown  and  its  officers  in  any  controversy 
which  might  arife,  while  the  Otises  were  indignant  that  he  mould  difre- 
gard  the  promife  of  his  predeceflbr ;  and  that  each  party  put  the  word 
interpretation  poflible  upon  the  action  of  the  other.  But  the  charge 
commonly  made  by  the  Supporters  of  prerogative  againft  James  Otis, 
that  his  Subsequent  public  courfe  was  dictated  Solely  by  revenge  for  his 
father's  disappointment,  (3  Hutchinfon *s  Hid.  MaSs.  88  ;  Judge  Oliver, 
quoted  in  John  Adams's  Diary  of  June  5, 1762,  2  John  Adams's  Works, 
135;  Bernard  to  Shelburne,  December  22,  1766,  4  Bernard  Papers, 
275,)  may  be  clafled  with  D'Ifraeli's  insinuation  that  John  Hampden* s 
refufal  to  pay  Ship  Money  was  occafioned  by  an  ancient  grudge  againft 
the  fheriff  who  levied  it.     See  1  Nugent's  Life  of  Hampden,  224. 

George  2  died  on  the  25th  of  October,  1760.  News  of  his  death 
reached  Bofton  on  the  27  th  of  December,  and  George  3  was  proclaimed 
on  the  30th,  without  waiting  for  any  official  notice  of  his  acccfllon. 
Hutchinfon,  who  had  been  appointed  on  the  13th  of  November,  was 
commifTioned  as  Chief  Juftice  on  the  30th  of  December,  and  firft  took 
his  Seat  upon  the  Bench  on  the  27th  of  January,  176 1,  in  Middlefex. 
But  (probably  from  Some  doubt  of  the  regularity  of  his  appointment) 
he  was  included  in  the  renewal  of  the  commifTions  of  the  Judges  after  the 
demife  of  the  Crown,  on  the  15th  of  April,  1761.  Bernard  to  Secre- 
tary Pownall,  January  11,  1761 ,  1  Bernard  Papers,  285.  3  Hutchin- 
fon's  Hift.  MaSs.  88,  95,  96.  Rec.  1761,  fol.  161, 188.  Council  Rec. 
1760,  fol.  288,  298  ;  1761,  fol.  382  \  Book  of  CommifTions  1756-1767, 
fol.  191,  199,  201. 
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1761. 

Records 
and  files  of 
Court. 


Petition  of 
Merchants  of 
Bofton  for  a 
hearing  upon 
the  Writs  of 
Afliftance. 


C.  Writs  of  Afliftance  in  Maflachufetts  Bay  in 
the  Reign  of  George  III, 

AMONG  the  few  files  of  the  Superior  Court  of  Ju- 
dicature in  Suffolk  of  Co  early  a  date,  now  remaining 
in  the  cufrody  of  the  cleric  of  the  Supreme  Judicial  Court 
of  Maflachufetts,  one  bundle,  labelled  in  the  handwriting 
of  y$hn  Tutker^  who  was  cleric  of  this  Court  from  1784 
to  1825,  "  Bofton  Mixed  Papers  down  to  A.  D,  1762/' 
fortunately  includes  the  papers  relating  to  the  Writs  of  Af- 
filtance  granted  by  Hutchinfin%  as  well  as  the  cafe  of  the 
Prsvinu  of ' Ataffacbufitts  Bay  v,  Paxton*{i)  The  papers 
on  file  in  the  matter  of  the  Writs  of  Afliftance  are  as  fol- 
lows: 

The  Petition  of  the  Merchants-  (Indorsed  "Greene  £/ 
a!  petition  ah*  Writ  of  Aflift'.") 

**  ^T~*0  the  Honb**  the  Jufticcs  of  the  Superiour  Court 

A      u  of  Judicature,  Court  of  Aflife  &  General  Goal 

"  Delivery  to  be  hoi  Jen  att  Bofton  within  &  for 

"  the  County  of  Suffolk   on  the  third    Tucfday 

"of   February    ADom.  1761* 

"  The  Petitioners  Inhabitants  of  the  Province  of  the 
tc  Maflachufctt's  Bay  Humbly  Pray  That  they  may  be  heard 
"  by  thcmfelves  and  Council  upon  the  fubjeft  of  Writs  of 
"  Afliftance  &  your  Petitioners  fliall  (as  in  Duty  bound)  ever 
■*  pray- 

"  Samuel  AufHn         Sam1  Grant  Thos ;  Greene 

r  u  Edw41  Davis  -  Nat  Wheelwright    Jofhua  Winftow 

*  "Jon*  Mafon  Tho*  Tyler  Jos.  Green 

-if  Sam  Ph  Savage      -Nath01  Holmes         John  Spooner 

John 
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Writs  of  Afliftance. 
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John  Gooch 
W  Molineux^ 
Ezek1  Goldthwait 
Samuel  Welles  Jun 
Benj  Auftin 
Arnold  Welles 
Sam.  Dexter 
Jona  Williams* 
Sol.  Davis 
Henderfon  Inches 
John  Boylfton 
James  Pitts 


Jn°  Barrett 
John  Tudor 
John  Avery  * 
John  Dennie^ 
John  Rowe 
Sam  Wentworth 
J  Erving  junr 
Ja8  Boutineau 
Fitch  Pool 
John  Lowell 
Melatiah  Bourn 
John  Winniett 
John  Browne 
Tim0  Fitch  ^ 
Dan1  Malcom 
Sam1  Gridley 
Tho  Boylfton 
Sam1  Hughes 
Jofeph  Domett 
Jam8  Thorn pfon 
John  Welch  Junr : 
Shrimpt  Hutchinfon 
John  Greene 
W»  Thompfon  " 


The  Memorial  of  Thomas  Lechmere,  the  Surveyor  Gen- 
eral.    (Indorsed  cc  Lechmere's  pet?  "  ) 


<c  John  Scollay 
cc  James  Perkins 
"  Tim0  Newell 
"  John  Waldo 
cc  w»  Greenleaf 
u  Joseph  Scott 
"  Thomas  Gray 
c<  Jont  Amory 
"  Chris.  Clarke 
"  Jonathan  Sayward 
cc  Jam8  Warden 
cc  Peter  Boyer 
cc  Geo0  Erving 
"John  Baker 
"  Thorn8  Greene  Jr 


1761. 


cc  Province  of  the 


!/T"-sO  the  Honourable  His  Majef-     Memorial  of 
A      ty's   Juftices   of  the   Superior  £^"^or 
Court  of  Judicature  Court  of  A/fife  favor  0f  ^e 
and  General  Goal   Delivery  held  at  Writt. 
Bofton  within  &  for  faid  County  on 
the  third  Tuefday  of  february,  1761. 

c<  The  Memorial  of  Thomas  Lechmere  Surveyor  Gen- 
c<  eral  of  His  Majefty's  Cuftoms  for  the  Northern  Diftrid 
u  of  America. 

"  Whereas  a  petition  is  enter'd  in  this  Honbto  Court 

"  fign'd 
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fignM  by  a  great  number  of  Merchants  and  Traders  be- 
longing to  the  Town  of  Bofton  praying  to  be  heard  upon 
the  Subject  of  Writs  of   A  Alliance     Your  Memorial! ft 
"  therefore  prays  that  Council  may  be  heard  on  his  Majef- 
"  ty's  behalf  upon  the  fame  Subject  :  And  that  Writs  of  Af- 
"  fiilance  may  be  granted  to  him  and  his  Officers,  as  ufuaL  (2) 

u  Tho*  Lechmere." 

The 


Arguments. 


Judgment, 
and  iflue  of 
the  Writ. 


Hutchin-  | 
Ton's  account 
of  the  jude-  | 
ment,  in  his 
hiftory. 


(a)  In  the  previous  reign  Ltcbmctt  as  Surveyor  Genera],  Pax  ton  as 
Surveyor  of  the  Port  of  Bo  f  ton,  and  the  Col  left  ore  of  the  Porta  of  Bof- 
ton,  Salem  and  Marblchead,  Newburypoxl,  and  Falmouth,  had  been 
fupplied  with  Writ*  of  Alii  fiance.  Ante,  404-406,  But  thofe  writs 
were  about  to  expire.     Ante*  397,  note  5,  ad  fin. 

The  quefuon  whether  new  one*  mould  be  ilfued  was  argued  at  this 
term,  beginning  on  the  S4th  of  February,  1761,  by  Oth  and  Thicker 
againft  the  writ,  and  by  Gridlry  alone  in  its  favor.  This  is  the  argu- 
ment reported  by  John  Ad&ms*  Fid*poft,  D,  Judgment  was  fufpend- 
cd;  and  ai  the  next  term,  on  the  i&th  of  November,  17^1,  the  queftion 
was  argued  again  by  Otis  and  Tbatber  again  It  the  writ*  and  by  Grid  try 
and  Aucbmutj  in  its  favor*  This  is  the  argument  reported  by  Shinty, 
ant* \  ci  tif  ftf*fmd  mentioned  in  the  Bofton  Gazette  of  November  33, 

1  761. />'.;//,  F. 

At  the  conclufion  of  this  argument,  " judgment  was  immediately 
given  in  favor  of  the  petition*"  Boflou  Gazette  of  November  at,  1761, 
So  Quintj  fays  £  u  The  JulHce*  were  unanimously  of  opinion  that  this 
writ  might  be  granted,  and  fomctime  after,  out  of  term,  it  was  granted/* 
Ante,  37.  The  court  adjourned  on  the  19th  of  November,  (ant*%  j  r , 
note)  and  on  the  id  of  December,  the  writ  was  granted  to  Paxiont  ac- 
cording to  an  elaborate  form,  prepared  by  Hutc  bin/on  9  and  reciting  all 
the  It  a  totes  relied  upon*     Infra  r  418* 

Huubinfint  in  his  hiftory,  after  luting  that  the  writs  were  objected  to 
becaufc  Ihey  did  not  fpecify  the  place  to  be  learebed,  and  were  not  fup- 
ported  by  information  upon  oath,  lays  :  "  The  Court  was  convinced  that 
a  writ,  or  warrant,  to  be  ilfued  only  in  cafes  where  fpecial  information 
was  given  upon  oath,  would  rarely,  if  ever,  be  applied  for,  aj  no  informer 
would  ex  pole  him  ft  If  to  the  rage  of  the  people.  The  rfatutc  of  the 
14th  of  Charles  II.  authorized  ilfning  writs  of  ailiftancc  from  the  Court 
of  Exchequer  in  England.  The  Jlatutes  of  the  7th  and  8th  of  Wil- 
liam IN,  required  all  that  aid  to  be  given  to  the  officers  of  the  cuftoms 
in  the  Plantations,  which  was  required  by  law  to  be  given  in  England. 
Some  of  the  judges,  notwithftanding,  from  a  doubt  whether  fuch  writ* 
were  ftill  in  ufe  in  England,  feemed  to  favour  the  exception,  and,  if 

judgment 


Writs  of  Afliftance.  415 

The  other  papers  and  memoranda  concerning  Writs  of 
Afliftance  to  various  officers  of  the  cuftoms  may  be  con- 
veniently arranged  under  diftinft  numbers. 

Firji. 


judgment  had  been  then  given,  it  is  uncertain  on  which  fide  it  would 
have  been.  The  chief  juftice  was  therefore  defircd,  by  the  firft  oppor- 
tunity in  his  power,  to  obtain  information  of  the  practice  in  England,  v 
and  judgment  was  fufpended.  At  the  next  town  [term],  it  appeared 
that  fuch  writs  ifliied  from  the  Exchequer,  of  courfe,  when  applied  for  \ 
and  this  was  judged  fufficient  to  warrant  the  like  practice  in  the  Prov- 
ince. A  form  was  fettled,  as  agreeable  to  the  form  in  England,  as  the 
circumftances  of  the  Colony  would  admit,  and  the  writs  were  ordered 
to  be  iflucd  to  cuftom-houfe  officers,  by  whom  application  ftiould  be 
made  to  the  Chief  Juftice  by  the  Surveyor  General  of  the  cuftoms."  3 
Hutchinfon's  Hi  ft.  Mafs.  94. 

In  applying  to  the  Englifti  government,  in  1765,  for  compenfation  In  his  let- 
for  his  loffes  by  the  Stamp  Aft  Riot,  {ante,  168,)  Hutchinfon  enlarges  ters  in  1765. 
upon  his  own  fervices  in  overruling  the  fcruples  of  the  other  judges,  and 
upon  the  unworthy  motives  of  thofe  who  oppofed  the  writ.  In  a  let- 
ter of  September  12,  1765,  he  fays  :  ••  Three  or  four  years  ago,  after  a 
long  argument  in  the  Superior  Court,  which  has  by  its  conftitution  the 
power  of  the  Court  of  Exchequer,  as  well  as  that  of  the  Common  Pleas 
and  King's  bench,  it  was  determined  to  grant  writs  of  afliftance  to  the 
cuftom  houfe  officers,  no  other  provifion  being  made  by  law  for  entering 
fufpe&ed  houfes  or  warehoufes.  This  was  a  great  mortification  to  the? 
illicit  traders,  who  found  no  great  difficulty  in  running  goods  and  houfing  j 
them ;  the  great  difficulty  is  after  they  are  landed.*'  26  Mais.  Archives, 
153.  "  In  the  year  1761  application  was  made  by  the  officers  of  the  cuf- 
toms to  the  Superior  Court,  of  which  I  was  then  Chief  Juftice,  for  writs 
of  afliftance.  Great  oppofition  was  made  by  fome  who  profefled  them- 
felves  friends  to  liberty,  and  by  others  who  favoured  illicit  trade,  and  the 
court  feemed  inclined  to  refufe  to  grant  them  %  but  I  prevailed  with  my 
brethren  to  continue  the  caufe  until  the  next  term,  and  in  the  mean 
time  wrote  to  England,  and  procured  a  copy  of  the  writ,  and  fufficient 
evidence  of  the  practice  of  the  Exchequer  there,  and  the  like  writs  have 
ever  fince  been  granted  here."  Hutchinfon  to  Secretary  Conway,  Octo- 
ber i,  1765,  26  Mafs.  Archives,  155.  *•  About  three  years  ago,  upon 
application  made  to  the  Superior  Court,  of  which  I  am  Chief  Juftice, 
writs  of  afliftance  were  granted  in  aid  of  the  officers  of  the  cuftoms, 
which  were  complained  of  as  grievous  by  the  illicit  traders,  and  by  them 
a  notion  was  put  into  the  heads  of  the  common  people  in  general  that 
thefe  writs  were  contrary  to  their  liberties  as  Englifhmen."  Hutchinfon 
to  Earl  of  Kinnoull,  October  27,  1765,  lb.  164.    •«  With  refpeft  to  the 

writs 
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ippendix 


1761.  Firft*  The  ear  lie  ft  in  date  of  the  remaining  papers  is  the 

following  certificate  : 


1.  Surveyor  4 
General's 
Certificate 
for  Paxton. 


"  Bofton  2d  decemr1  1761, 


"  Do   me    the  favour  to    iflue    a  Writ  of  afliftance  to 
11  Charles    Pax  ton    Efquire    Surveyor   &    Searcher   of    his 
"Majcftys  Cuftoms  in  the  Port  of  Roftoir, 
"  Sir,  Your  moil  Obedient 

"and  moil  humble  Serv1 

41  John  Temple."   ( 
"  To  the  Hon1**  Thomas 
"  Hutchinfon  Efq' Chief 
**  Juilicc  of  the  Superior  Court 
**  of  this  Province," 

This 


Governor 
Bernard's 
ftatement. 


Adams's 
account  of 
the  judgment, 


writs  of  amflance,  I  was  well  fatbfied  after  great  deliberation  that  in 
ifluing  them  I  did  what  the  law  required  me  to  do*  and  if  I  was  mil- 
taken,  which  I  am  not  yet  convinced  of,  it  was  an  error  in  judgment 
only."     Hutehinfon  to  Lords  of  Trade,  November  3,  1765,  lb,  160. 

Governor  Bernard,  in  a  letter  to  the  Lord*  of  Trade,  of  NovemWr  30, 
1765^  describing  the  Stamp  Act  Riot,  fays:  H  Laft  of  all  the  (Lieutenant 
Governor)  Chiet  Jultice's  houfe  deftroyed  with  a  favagenefs  unknown  in 
a  civilized  country.  1  mention  htm  as  Chief  J  office,  as  it  was  in  that 
Cha rafter  he  fuffcred  \  for  this  connecting  htm  with  the  Admiralty  Sc 
Cuilom  houfe  was  occasioned  by  bis  granting  writs  of  afllftance  to  the 
Cuflom  houfe  officers,  upon  the  Accellion  of  his  pre  lent  Majefty  1  which 
was  fo  th ongly  oppofed  by  the  Merchants  that  the  A  rguments  in  Court 
from  the  Bar  and  upon  the  Bench  lifted  three  days,  The  Chief  Jul. 
tice  took  the  lead  in  the  Judgement  for  granting  Writs,  and  now  he  has 
paid  for  it,"  4  Bernard  Papers,  176, 177.  And  on  the  14th  of  March, 
1768,  (after  the  palTage  of  the  St.  of  7  G.  3,  c  46,  infra,)  he  wrote  10 
Lieutenant  Governor  franklin  of  New  JcrJcy  s  "Writs  of  Afllftance 
were  firft  granted  by  Chief  J  u  ft  ice  Sfivati  many  years  ago.  Upon  Chief 
Juftice  Hun- bin/on  coming  to  the  Bench,  there  was  a  formal  Opposition 
to  the  renewing  them  after  the  Demile  of  the  late  King,  which  was 
profccuied  with  fuch  earneftnefs,  that  the  hearing  I  a  lied  three  days  fuc- 
ccfliveiy.  The  Court  was  unanimous  for  granting  them  as  the  Laws 
then  ftood/*     5  Ib+  a£j. 

John  Adam j ,  in  two  letters  to  William  Tud*r>  half  a  century  after- 
wards,  (ays  that  the  Chief  Juftice,  feme  days  after  the  argument  in 

February, 
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This  paper,  which  forms  the  wrapper  of  all  the  others        1761. 

filed 


February,  1 761,  on  ordering  the  cafe  to  be  continued  to  the  next  term, 
faid  that  the  court  •■  could  not  at  prefent  fee  any  foundation  for  the  Writ 
of  Afliftance  ;"  and  adds,  that  no  judgment  was  ever  given  in  public,  nor 
anything  more  faid  in  court  about  the  Writs  of  Afliftance.  10  John 
Adams's  Works,  233,  248.  If  this  laft  ftatement  were  not  conclusively 
difprovcd  by  the  contemporaneous  evidence,  any  truft  in  its  accuracy 
would  be  much  Shaken  by  the  contradictions  in  thofe  letters,  on  the  quef- 
tion  whether  the  writs  were  ever  actually  executed.  On  the  18th  of  De- 
cember, 1816,  he  writes,  *•  After  fix  or  nine  months  we  heard  enough  of 
cuftom-houfe  officers  breaking  houfes,*'  &c,  "  by  virtue  of  writs  of  as- 
sistance ;  "  and,  on  the  29th  of  March,  18 17,  "  It  was  generally  reported 
and  understood  that  the  Court  clandestinely  granted  them,  and  the 
cuftom-houfe  officers  had  them  in  their  pockets,  though  I  never  knew 
that  they  dared  to  produce  them  or  execute  them  in  any  one  instance." 
It  is  an  unpleafant  duty  to  point  out  inaccuracies  in  fo  Spirited  an  ac- 
count of  this  memorable  caufe.  But  fimilar  doubts  have  been  expreffed 
by  more  competent  and  experienced  judges.  10  John  Adams's  Works, 
362,  note.  4  Bancroft's  Hift.  U.  S.  417,  note.  And  in  the  examina- 
tion of  this  matter  the  writer  has  from  the  beginning  (ante,  409)  but 
ftriclly  followed  Adams's  own  directions  in  a  letter  to  Benjamin  Water- 
houfe  a  year  later :  "  You  need  not  take  my  word.  Look  into  Judge 
Minor's  Hiflory  of  Maflachufetts  Bay,  anno  1761  ;  fearch  the  records 
of  the  Superior  Court  of  Judicature,  Court  of  Affize  and  General  Gaol 
Delivery,  at  Salem  term,  1760,  and  Bofton  term,  176 1  ;  look  up  the 
newfpapers  of  176 1  ;  afcertain  the  time  when  Chief  Juftice  Stephen 
Srwall  died;  call  for  Dr.  Maybe**?  s  printed  fermon  on  his  death; 
fearch  the  date  of  Chief  Juftice  Thomas  Hutcbinfon's  commiffion  as 
Chief  Juftice.**     10  John  Adams's  Works,  280. 

Tudor's  fon  difpofes  of  the  contradiction  in  Adams's  letters  to  his 
father  by  fuppreffing  the  firft  letter,  and  aflerting  that  the  ftatement  in 
the  other  •■  is  unqueftionably  correcV*  Tudor*s  Life  of  Otis,  87,  note. 
This  conclufion  is  reached  by  attaining  that  though  "  Minors  hiftory 
fays,  *  the  writ  of  afliftance  was  granted,*  and  refers  to  the  court  records 
for  authority,  yet  this  was  probably  a  mere  form  to  fave  the  pride  of  the 
adminiftration  ;  *'  and  that  "  nothing  was  afterwards  heard  of  this  odious 
inftrument.**  Indeed,  Tudor  s  whole  account  of  the  Writs  of  Aflift- 
ance is  a  mere  digeft  of  Adams's  letters,  without  attempting  to  verify 
their  Statements  by  the  records  or  files  of  the  Court,  (of  which  his  father 
was  then  a  clerk,)  or  even  examining  the  newfpapers  of  the  time.  Up- 
on him  falls,  with  fpecial  weight,  Lord  Coke's  reproof:  "  It  appeareth 
that  the  reporter  never  faw  the  faid  record,  only  took  it  by  the  care  of 
that  which  was  fpoken  in  court,  (a  dangerous  kind  of  reporting,  and 
5  J  fubjea 


and  of  the  ex- 
ecution of  the 
writs. 


Tudor's  ac- 
count worth- 
less. 
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1761. 


Writiflued 
to  Paxton. 


Record  en- 
tries. 

Rec.  1761, 
Fol.  225, 226. 


d\cd  in  the  cafe,  bears  there  indorfement*,  in  the  handwrit- 
ing of  HaUb%  one  of  the  clerks  of  the  court :  (3) 

4t  Certificate  of  the  Survey*  General  for  a  Writ  of  Affift* 
for  MF  Paxton. 

4C  1761,     2?  Dec;  w1  iflued, 

"  With  Thomas  Green  &  aif  petition  &  T.  Lechmere's 
memorial."  To  which  is  fubfequemly  added  in  iFintbrf^g 
hand  :  "  and  others  papers  are  filed  herein.91  (4) 

There  is  alfo  a  much  worn  form  of  a  Writ  of  Aflifrancc,  of 
which  the  following  is  an  cxa<fi  copyj  the  words  in  brackets 
being  interlined,  and  thofc  in  italics  erased  —  the  whole  in  the 
handwriting  of  Hut(Linfany  except  the  words  "  Annoquc 
Dom  1761  H  at  the  end,  which  are  apparently  in  the  hand- 
writing of  Hauhy  and  *  Clcr.**  in  the  handwriting  of  IVIn- 
threp : 

"  Prov.  of    1  {-*%  EORGE  the  third  by  the  grace  of 

11  Mafs  Bay  }  VJ  God  of  Great  Britain  France  &  Ire- 

land King  Defender  of  the  faith  &c* 

"To 


fubjeel  to  many  mifrakings,  for  feldome  or  never  the  right  cafe  u  put,) 
as  m  this  cafe  it  fell  out."     4  Inft.  17. 

(3}  Samuel  IFirttbrop  and  Nat  ban  it  I  Hatih  bad  been  re-appointed 
clerks  in  Auguft,  1761.     Rec.  176 1,  fol,  220, 

(4)  Under  tbcfe,  in  the  handwriting  of  William  C*  4"'ao"ir*  clerk  of 
the  Supreme  Judicial  Court  from  1815  to  1837,  are  references  to  AV- 
«wVj  raft,  (aniet  406,)  and  to  the  record  book  of  1761,  TuJqt'm  mif- 
takc*  had  been  published  in  1823.     Supra,  417,  note. 

Tii  the  index  to  the  volume  of  the  records  of  the  Superior  Court 
1760-1761  arc  the  following  references;  **  Greene  &  al  Pel?  is 5/' 
*■  Lccbroere,  Survf  Gen1  hi*  petition.  116."  On  referring  to  the 
place*  indicated,  which  are  in  Augufl  term  1761,  the  latter  part  of  fol. 
335  1*  found  to  be  blink,  with  this  entry  00  the  margin  :  "Green  & 
others  Petition.  No  papers  are  on  file/*  And  the  firft  page  of  fol,  116 
is  entirely  blank.  A  temporary  ab fence  of  thefe  papers  from  the  files 
may  have  been  the  caufe  of  their  efcape  from  the  fate  which  has  befallen 
mod  of  the  court  papers  of  that  time.  The  dockets  of  1761  and  1763 
in  Suffolk  are  miffing,  and  the  fubfequent  dockets  and  records  contain 
no  entries  of  applications  for  Writs  of  A  Hi  ft  a  nee*  But  the  entry  of  the 
cafe  on  the  record  under  no  other  names  than  thofc  of  the  merchants 
and  the  Surveyor  General  fliows  that  no  written  application  for  the 
writ  had  been  previously  filed  in  the  cafe. 


Writs  of  Afliftance. 

"  To  all  &  Angular  our  Ju dices  of  the  peace 
"  Sheriffs  Conftables  and  to  all  other  our  Officers 
"  and  Subjects  within  our  faid  Province  and  to 
cc  each  of  you  Greeting. 

"  Know  ye  that  whereas  in  and  by  an  Aft  of  Parliament  St.  13  &  14 
"  made  in  the  thir[  fourteenth  year  of  [the  reign  of]  the  late  Car.  a»'c-  *4» 
c<  King  Charles  the  fecond  it  is  declared  to  be  [the  Officers  of 
"  our  Cuftoms  &  their  Deputies  are  authorized  and  impow- 
c<  ered  to  go  &  enter  aboard  any  Ship  or  Veflel  outward  or 
"  inward  bound  for  the  purpofes  in  the  faid  Aft  mentioned 
c<  and  it  is  alfo  in  &  by  the  faid  Aft  further  enacted  &  de- 
"  clared  that  it  fhall  be]  lawful  [to  or]  for  any  perfon  or 
"  perfons  authorized  by  Writ  of  afliftants  under  the  feal  of 
c<  our  Court  of  Exchequer  to  take  a  Conftable  Headborough 
"  or  other  publick  Officer  inhabiting  near  unto  the  place 
"  and  in  the  day  time  to  enter  &  go  into  any  Houfe  Shop 
cf  Cellar  Warehoufe  or  Room  or  other  place  and  in  cafe  of 
"  refiftance  to  break  open  doors  cherts  trunks  &  other  pack- 
"  age  there  to  feize  and  from  thence  to  bring  any  kind  of 
cc  goods  or  merchandize  whatfoever  prohibited  &  uncuf- 
"  tomed  and  to  put  and  fecure  the  fame  in  bis  Majeftys 
cc  [our]  Storehoufe  in  the  port  next  to  the  place  where  fuch 
"  feizure  (hall  be  made. 

"  And  whereas  in  &  by  an  Aft  of  Parliament  made  in      St.  7  &  8 
"  the  feventh  &  eighth  year  of    [  the  reign  of  the  late  ]  ^  *» c*  "' 
"  King  William  the  third  there  is  granted  to  the  Officers  * 
"  for  collecting  and  managing  our  revenue  and  infpefting 
"  the  plantation  trade  in  any  of  our  plantations  [the  fame 
<c  powers  &  authority  for  vifiting  &  fearching  of  Ships  & 
"  alfo]  to  enter  houfes  or  warehoufes  to  fearch  for  and  feize 
<c  any  prohibited  or  uncuftomed  goods  as  are  provided  for 
"  the  Officers  of  our  Cuftoms  in  England  by  the  faid  laft 
"  mentioned  Aft  made  in  the  fourteenth  year  of  [the  reign 
"of]  King  Charles  the  Second,  and  the  like  affiftance  is 
"  required  to  be  given  to  the  faid  Officers  in  the  execution 
"  of  their  office  as  by  the  faid  laft  mentioned  Aft  is  pro- 
"  vided  for  the  Officers  in  England. 

"And 


420 


Appendix  I. 


1761. 

Prov.  St. 
11  W.  3. 


Paxton's 
appointment. 


Precept  to 
officer. 


44  Akd  whereas  in  and  by  an  A  ft  of  our  fa  id  Province 
*4  of  Maflachufetts  bay  made  in  the  eleventh  year  of  [the 
44  reign  of]  the  late  King  William  the  third  it  Is  enacted  & 
44  declared  that  our  Superior  Court  of  Judicature  Court  of 
"  Aflize  and  General  Goal  delivery  for  oar  faid  Province 
w  (hall  have  cognizance  of  all  matters  and  things  within 
44  our  faid  Province  as  fully  &  amply  to  all  intents  &  pur- 
"  poles  as  our  Courts  of  King's  Bench  Common  Pleas  & 
"  Exchequer  within  our  Kingdom  of  England  have  or 
44  ought  to  have, 

44  And  whereas  our  Commiflioners  for  managing  and 
"  caufing  to  be  levied  &  collected  our  cuftoms  fubftdies  and 
w  other  duties  have  [by  Commiflion  or  Deputation  under 
**  their  hands  &  feal  dated  at  London  the  22*  day  of  May 
"  in  the  firft  year  of  our  Reign]  deputed  and  impowered 
w  Charles  Pax  ton  Ek\T  to  be  Surveyor  &  Searcher  of  all  the 
44  rates  and  duties  arifing  and  growing  due  to  us  at  Bo  ft  on  in 
44  our  Province  aforefaid  and  [in  &  by  faid  Comiffion  or 
44  Deputation]  have  given  him  power  to  enter  into  [any  Ship 
u  Bottom  Boat  or  other  Vefie]  &  alfo  into]  any  Shop  Houfe 
w  Warehoufe  Hoftery  or  other  place  whatsoever  to  make 
M  diligent  fearch  into  any  trunk  cheft  pack  cafe  trufs  or 
44  any  other  parcell  or  package  whatfoever  for  any  goods 
u  wares  or  merchandize  prohibited  to  be  imported  or  ex- 
u  ported  or  whereof  the  Cuftoms  or  other  Duties  have  not 
44  been  duly  paid  and  the  fame  to  feize  to  our  ufe  In  ail 
44  things   proceeding  as    the  Law   directs. 

"Therefore  we  ftriclly  Injoin  &  Command  you  &  every 
*•  one  of  you  that,  all  excufes  apart,  you  &  every  one  of 
41  you  permit  the  faid  Charles  Paxton  according  to  the  true 
14  intent  &  form  of  the  faid  comiJfion  or  deputation  and  the 
14  laws  &  ftatutes  in  that  behalf  made  &  provided,  [as  well 
44  by  night  as  by  day  from  time  to  time  to  enter  4  go  on 
44  board  any  Ship  Boat  or  other  VeJTel  riding  lying  or  being 
44  within  or  coming  to  the  faid  port  of  Bolton  or  any  Places 
44  or  Creeks  thereunto  appertaining  fuch  Ship  Boat  or  Vet- 
u  fcl  then  &  there  found  ro  fearch  &  overfec  and  the  per- 
44  fons  therein  being  ftritlly  to  examine  touching  the  prcm- 
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"  ifes  aforefaid  &  alfo  according  to  the  form  effect  and  true 
c<  intent  of  the  J3  comijjion  or  deputation]  in  the  day  time  to 
"  enter  &  go  into  the  vaults  cellars  warehoufes  (hops  &  other 
"  places  where  any  prohibited  goods  wares  or  merchandizes 
cc  or  any  goods  wares  or  merchandizes  for  which  the  cut 
"  toms  or  other  duties  (hall  not  have  been  duly  &  truly 
"  fatisfied  and  paid  lye  concealed  or  are  fufpefted  to  be 
"  concealed,  according  to  the  true  intent  of  the  law  to 
c<  infpeit  &  overfee  &  fearch  for  the  faid  goods  wares  & 
"  merchandize,  And  further  to  do  and  execute  all  things 
"  which  of  right  and  according  to  the  laws  &  (latutes  in 
cc  this  behalf  mail  be  to  be  done.  And  we  further  ftri&ly 
u  Injoin  &  Command  you  and  every  one  of  you  that  to 
"  the  faid  Charles  Paxton  Efqr  you  &  every  one  of  you 
"  from  time  to  time  be  aiding  aflifting  &  helping  in  the 
"  execution  of  the  premifes  as  is  meet.  And  this  you  or 
"  any  of  [you]  in  no  wife  omit  at  your  perils.  Witness 
<c  Thomas  Hutchinfon  Efq  at  Bofton  the  day  of  De- 

"  cember  in  the  Second  year  of  our  Reign  Annoque  Dom 
"  1761. 

"  By  order  of  Court 

«  N.  H.  Cler."  (5) 

Second. 


1761. 


Precept  for 
affiftance. 


Tefte. 


(5)  Paxton  made  all  the  feizures  at  this  time.  Bernard  to  Pitt,  May 
5,  1761,  1  Bernard  Papers,  311.  Bernard  to  Egremont,  May  17, 1764, 
3  lb.  216.  Bofton  Gazettes,  quoted /<?/>,  G.  Gray,  treafurer,  v.  Pax. 
ton,  fofi%  Appendix  II.  &  notes. 

He  was  appointed  on  the  8th  of  January,  1752,  by  the  Commiflioners 
of  the  Cuftoms  in  England,  Surveyor  and  Searcher  of  the  Port  of  Bof- 
ton, and  as  fuch  obtained  the  firft  Writ  of  Affiftance  ever  iflued  in  the 
Province.  Book  of  Commiffions  &c.  1628-1763,  in  the  office  of  the 
Secretary  of  the  Commonwealth,  fol.  79.  Antey  402-404.  His  re- 
newed commiflion  after  the  demife  of  the  Crown,  recited  in  the  new 
writ  now  iflued  to  him,  (fufra%  420,)  is  not  recorded  in  either  of  the 
books  there  preferved ;  but  doubtlefs  correfponded  with  his  firft  com- 
miflion in  1752,  which,  like  all  the  other  commiffions  from  that  time 
to  f7^5f  referred  to  below,  was  precifely  fimilar  to  that  iflued  in  1764  to 
HalloTvelli  infra,  432,  note. 

Paxton  was  alfo  Marfhal  of  the  Courts  of  Vice  Admiralty  of  Mafla- 
chufetts,  New  Hampfhire,  and  Rhode  Ifland,  at  leaft  as  early  as  1756. 


Charles 
Paxton. 
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a.  Certifi- 
cate for  Coc- 
kle at  Salem. 

Writ  iflued  to 
Cockle. 


Appendix  I. 

Second.  A  certificate  of  the  Surveyor  General,  dated  De- 
cember 4,  1761,  and  otherwife  precifely  fimilar  to  that  for 
Paxtottj  (fupray  416,)  for  a  Writ  of  A fli fiance  to  "James 
Cockle  Efqr  Colleftor  of  his  Majefty's  Cuftoms  at  the  Port 
of  Salem." 

This  certificate  is  indorfed,  apparently  by  Hatch  ^  cc  Writ 
i/PStb  Dec"'  [erased,  and  thefe  words  added  by  Wlntbrof  :] 
"  W*  iffued  5*  Feb?  1762  :  did  Cockle."  (6) 

On 


James 
Cockle. 


Poft,  Appendix  II.  Commiflion  as  Marfhal  of  July  20,  1761,  Book  of 
Commiflions  Sec.  1628-1763,  fol.  214.  In  1755,  he  refigned  the  office 
of  Crier  of  the  Superior  Court  of  Judicature.     Rec.  1755,  fol.  148. 

The  mob  that  deftroyed  the  houfes  of  William  Story,  the  Regiftrar 
of  the  Admiralty,  Comptroller  Hallouuell,  and  Chief  Juftice  Hutch  in - 
fony  on  the  night  of  Auguft  26,  1765,  went  firft  to  the  houfe  occupied 
by  Paxton*  which  was  faved  by  a  prefent  of  a  barrel  of  punch  from  the 
owner  of  the  houfe.  Bernard  to  Halifax,  Auguft  31,  1765,  4  Bernard 
Papers,  150.  1  Gordon's  Hift.  U.  S.  176.  In  the  library  of  the  Amer- 
ican Antiquarian  Society  is  an  old  portrait  of  Pax  ton  t  with  a  patch  in 
the  canvas,  (aid  to  have  been  put  in  to  repair  a  breach  made  by  a  brick- 
bat thrown  by  the  mob. 

In  October  1766,  Pax  ton  went  to  England,  for  the  purpofe  of  aflift- 
ing  in  remodelling  the  American  revenue  fyftem  $  and,  upon  the  eftab- 
lifhment  of  the  new  Board  of  Cuftoms  in  Bofton,  procured  his  own 
appointment  as  one  of  the  Commiflioners.  6  Bancroft's  Hift.  U.  S. 
32,  41,  50,  102.  As  fuch,  on  the  20th  of  June  1768,  he  wrote  one  of 
the  letters  to  England,  aiking  for  a  military  force,  which  were  after- 
wards  denounced  by  the  Houfe  of  Reprefentatives.  Reprefentations  in 
Letters  of  Hutchinfon,  Oliver,  8cc.  (Bofton,  1773)  37,  67.  See  alfo 
2  John  Adams's  Works,  220,  318;  10  lb.  298;  Sabine's  American 
Loyalifts,  510. 

(6)  In  the  Bofton  Gazette  of  May  10,  1762,  under  the  cuftom  houfe 
advertifements,  is  a  notice,  of  which  the  firft  paragraph  is  a  fufficient 
fpecimen,  viz : 

"  Port  of  C—k—U  Borough. 

"  Now  riding  at   Anchor   and  ready  for  Sailing,  the  Idiot  of  full 

"  Freight,  with  Ignorance,  no  Commiflion,  few  Guns  $  any  nccefHtous 

"  Perfon  that  wants  daily  Suftenance  may  meet  with  fuitable  Encour- 

1  agement  by  applying  to  J — s  C — k-le  the  Commander,  at  the  King's 


44  Arms  in  S- 


Cocklis  predeceflbrs,  Richard  Lecbmere,  and  William  Walter  (who 
is  mentioned  as  Cockle's  deputy  in  the  notice  juft  cited),  had  been  fur- 

nifhed 
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On  a  separate  flip  of  paper  is  this  memorandum,  by       1761. 
which  probably  to  draft  the  writ  to  Cockle :  v^^v-w^ 

((  By  CommifTion  or  deputation  dated  at  London  the  fixth 
"day  of  May  1760  —  appointed  James  Cockle  Efq  Col- 
"ledor  of  all  Rates  &c  at  the  port  of  Salem  Marble- 
"head,  &<*."  (7) 

Third. 

nifhed  with  Writs  of  Afliftance  in  the  previous  reign.  Ante,  405,  406. 
Nevitt,  who  had  alfo  obtained  a  Writ  of  Afliftance  then  as  Collector  of 
44  Newbury  &c.t"  publifhes  notices  in  the  Bofton  Gazette  in  January 
1764  as  **  Collector  of  the  port  of  Pifcataqua." 

(7)  His  commiflion  of  this  date  from  the  Commiflioners  of  Cuftoms  Cockle's 
in  England  is  recorded  in  the  Book  of  Commiflions  &c.  1628-1763,  fol.  appointment. 
171.  A  renewal  of  it,  dated  London,  July  14,  1761,  is  recorded  in  a 
book  of  Records  of  the  Salem  Cuftom  Houfe,  May  1761  —  April 
1775,  in  tne  poflcflion  of  the  Eflex  Inftitute,  which  is  particularly 
defcribed  by  David  Roberts,  Efq.,  in  the  fecond  volume  of  their  Hif- 
torical  Collections,  169  ty  feq.  But  to  guard  against  mifapprehenfion 
of  that  defcription,  it  ftiould  be  added  that  that  record  contains  no 
evidence  of  Cockle's  application  for  a  Writ  of  Afliftance  in  1760  or 
1761,  (ante,  409,)  nor  of  any  rcftoration  of  Cockle  after  his  removal  by 
the  Surveyor  General  in  1764. 

In  February  1764  the  Commiflioners  of  Cuftoms  in  London  pub-  His  removal, 
liftied  in  the  Bofton  Gazette  offers  of  reward  for  the  difcovery  to  Tem- 
ple, the  Surveyor  General,  or  any  other  principal  officer  of  the  cuftoms 
in  North  America,  of  any  perfon  guilty  of  entering  into  or  conniving  at 
any  compofition  for  duties.  On  the  28th  of  September,  1764,  Temple 
vifited  Salem ;  and  removed  Cockle  from  office,  for  compounding  for  du- 
ties, and  concealing  from  him  information  received  from  A  nguilla,  "  and 
above  all  for  the  Infult  offered  me  by  you  in  the  Tender  of  a  Bribe  to 
pais  over  fuch  your  proceedings  without  punifhment «"  and  appointed 
William  Brvwn  in  his  ft  cad.  Salem  Cuftom  Houfe  Record,  43,  44. 
Compare  3  Hutchinfon's  Hi  ft.  Mafs.  162.  Governor  Bernard,  who 
was  accuftonted  to  confult  with  Cockle,  was  indignant  at  this,  and  pre- 
tended that  the  Surveyor  General  was  poflefled  with  *'  a  moft  extreme 
and  haughty  jealoufy "  of  the  Governor  and  his  office,  and  that  the 
real  caufe  of  Cockle's  removal  was  his  having  advifed  with  him  on  one 
occalion;  and  earneftly  defended  Cockle  —  Paxton  alfo  '*  teftifying  his 
good  opinion  of  his  integrity  in  his  office."  Bernard  to  Jackfon,  Octo- 
ber 5,  and  to  Jackfon  and  other  perfons  in  England,  November  30, 
1764,  3  Bernard  Papers,  256,  265-270.  But  the  Governor  was  obliged 
to  admit  that  "  in  truth,  if  conniving  at  foreign  fugar  &  molafles,  8c 
Portugal  wines  8c  Fruit,  is  to  be  reckoned  Corruption,  there  was  never, 

\  believe. 
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1761.  Third.   A   fi rn liar    certificate  of  the  Surveyor  General, 

v*^P^^Jr'  dated  December  17^  1761,  for  a  Writ  of  Afiiftance  to 
catefor  Wal-  "Francis  Waldo  Efquire  ColK  Ac  Surveyor  of  his  Majeftys 
do  at  Fal-         Cuftoms  at  Falmouth/* 

Indorfed  in  Hatch's  handwriting  ;  "  M*  WaIdoe*s  Com- 
tniff?  dated   J  8   March 


1762. 

4.  Certifi- 
cate for 
Shcafc,  Col- 
leftor  at  Bof- 
ton. 


Governor 
Bernard's 
corruption. 


Waldo's 
commiflion. 


1761."  (8) 

Fourth,  A  certificate  of  the  Surveyor  General,  dated  Jan- 
uary 4,  1762,  of  his  having  4*  this  day  appointed  William 

Sheafc 


I  believe,  an  un corrupt  Cuftorn  houfe  Officer  in  America,  till  within 
twelve  months  t  and  therefore  Incorruption  in  the  heft  of  them  mult  be 
considered,  not  as  a  pomive,  but  comparative  term;"  and  to  doubt 
whether  bis  own  certificate  of  Catkte's  good  conduct  **  b  not  too  free  to 
be  laid  before  a  public  Board,  altho1  it  might  lately  and  properly  be 
communicated  to  every  member  of  it***     lb.  167* 

The  Surveyor  General  charged  the  Governor  with  maring  Cockle** 
illegal  gains  1  and  an  affidavit  of  Samfifm  TWtvy,  Cockfc**  clerk,  made 
the  day  before  his  removal*  fupports  this  charge*  Bernard  to  Temple, 
September  29,  1764,  lb.  43,  Button  Gazettes  of  June  11  &  October  9, 
1769  i  5  Bancroft's  Hilt.  U.  S.  158,  note.  Hutcbinfim  tn  May  1765 
wrote,  with  his  ufual  caution  ;  "  Mr.  lemple  it  is  evident  has  a  very 
great  perfonal  prejudice  again  ft  the  Governor,  whtcb  it  is  laid  arofe  from 
an  apprehenftoa  that  be  had  not  all  that  refpeel  mown  him  which  be 
fuppofed  to  be  due."  "  Whether  he  [the  Governor]  ever  took  any  im- 
proper fteps  will  be  determined  in  England*  I  do  not  know  that  be 
has  done  more  than  all  his  predeceuors  ufed  to  do/*  a 6  Ma IV  Ar- 
chives, 138*  And  a  writer  in  the  Boll  on  Gazette  of  November  3,  1766, 
fpcaks  of  the  Governor  of  New  York  as  **  A  G.  that  has  not  turned 
cuftom- houfe  officer,  and  t  a  kit  J  the  firaptc  merchant  out  of  his  intcreft 
to  the  prejudice  of  the  King's  revenue,  at  the  fame  time  reprefenting  to 
the  in  in  if  try  hi*  defire  to  crufh  a  trade  upon  which  he  placed  his  great 
dependence  to  inrich  himletf.1*  Not  with  landing  Governor  Bernard*! 
efforts  in  his  behalf,  CociU  was  never  reftored-  3  Hutch infon1*  Hift, 
Mafs,  163.  The  Surveyor  General  afterwards  appointed  Tqw ry  a  waiter 
and  preventive  officer  at  Cape  Ann*    Salem  Cut torn  Houfe  Record,  5  3. 

(&)  H'ts  commiflion  of  this  date  from  the  Commimoners  of  Cuftoms 
in  England  is  recorded  in  Book  of  Commifltons  &C*  1618-1763,  foL 
aid.  A  Writ  of  A  Alliance  was  ilTued  to  him.  See  account,  infra ,  of 
a  riot  in  Falmouth  upon  an  attempt  to  fetie  goods  under  it  in  Augult 
j  766*  He  had  received  a  fiuular  commiiTion,  dated  October  25,  1757, 
and  a  Writ  of  AilxiUuc*,  in  the  preceding  reign.     lb.  j6j.   Jmu9  405. 
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Sheafc  Efq?  Collector  of  his  Majeftys  Cuftoms  at  the  port        1762. 
of  Bofton,"  and  requefting  a  Writ  of  Afliftance  for  him.  (9)    ^^^v^^^ 
Fifth. 

(9)  Sheafes  appointment  of  this  date  is  announced  in  the  Bofton  Ga-  Sheafe's  ap- 
zette  of  the  fame  day,  and  recorded  in  Book  of  CommifTions  &c.  1628-  pointment. 
1763,  fol.  219.  He  was  fubfequently  made  deputy  of  Roger  Hale 
and  Jofefh  Harrifon,  his  own  fucceflbrs  in  the  office  of  Collector. 
Book  of  CommifTions  1764-1774,  fol.  43,  68,  69.  Infra,  428.  It  does 
not  appear  whether  a  Writ  of  Afliftance  was  iflfued  to  him  in  this 
reign;  but  in  1766  he  aflifted  Halltnvell,  the  Comptroller,  who  had 
fuch  a  writ,  in  attempting  to  fearch  a  cellar.     Infra,  note  22. 

In  the  preceding  reign  Sheaf e  had  been  repeatedly  appointed  by  Henry  Frankland 
Frankland,  then  Colleaor,  his  deputy  in  his  abfence.  Book  of  Com-  Colleaor. 
miflions  &c.  1628-1763,  fol.  no,  163.  At  laft  Frankland  was  fuf- 
pcndcd  by  the  Surveyor  General  "  for  being  abfcnt  from  his  duty,"  and 
Sbeafe  appointed  in  his  (lead  on  the  10th  of  March,  1759,  a"d  &s  fuch 
fupplied  with  a  Writ  of  Afliftance.  Book  of  CommifTions  1756- 17 67, 
fol.  80.    Ante,  406. 

He  was  fucceeded  by  Benjamin  Barons,  who  was  appointed  by  the  Barons  Col- 
Commiftioners  of  Cuftoms  in  England  on  the  nth  of  May,  1759,  an<*  k&or. 
who  took  the  oath  of  office  on  the  25th  of  September,  1759.  Book  of 
Com  miflions  &c.  1628-1763,  fol.  170,  171.  Barons  was  fufpendcd  by 
Lecbmere,  the  Surveyor  General,  who  appointed  George  ^Cradock  tem- 
porary Collector  in  December  1759,  an<*  finally,  upon  charges  filed  by 
Paxton,  removed  Barons  and  appointed  Cradock  on  the  24th  of  June, 
1761.  Governor  PorwnalVs  certificate  of  December  20,  1759,  on  ^e 
in  Erving  v.  Cradock,  poft,  Appendix  II.  Bofton  News  Letter,  Decem- 
ber 20,  1759.  Bernard's  Letters  of  February  21  &  June  28,  1761,  1 
Bernard  Papers,  297,320.  Book  of  CommifTions  1756-1767,601.  203. 
Barons  immediately  commenced  actions  againft  Lecbmere  for  fu {pend- 
ing him,  againft  Cradock  as  an  abetter  of  his  fufpenfion,  and  againft 
Paxton  for  having  made  to  the  Surveyor  General  the  complaint  upon 
which  he  was  removed ;  but  brought  none  of  thefe  actions  to  trial. 
Bernard  to  Lord  Barrington,  February  20,  1762,  2  Bernard  Papers,  27. 
Bernard  to  Lords  of  Trade,  Auguft  6,  1762,  lb.  45. 

Paxton" s  articles  of  complaint  againft  Barons  alleged  inter  alia  that        Paxton** 
"  he  procured  a  Meeting  of  Merchants,  in  which  he  was  confidered  as   charges 
principal,  to  aft  againft  the  Court  of  Admiralty,"  who  accordingly    aga,n^  mm» 
"  prcfented  a  petition  to  the  Aflembly,"  (poft,  Appendix  II.)  and  that 
"  he  hath  declared  that  the  Superior  Court's  granting  Writs  of  Aflift- 
ance is  againft  Law,  and  he  hath  encouraged  a  Reprefentation  from  the 
[fame]  Meeting  of  Merchants  to  the  Superior  Court  againft  granting 
fuch  Writs.*'      James  Otis,  under  the  name  of  Hampden,  in  Bofton 
Gazette  of  September  18,  1769. 

Governor  Bernard  charged  Barons  and  Otis  with  being  the  chief  infti- 
54  gatore 
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1762. 

5.  Certifi- 
cate for 
Hatch, 
Comptroller 
at  Bofton. 


Bernard's 
opinion  of 
Baron*. 


Cradock 
Colleaor. 


Comptroller 
Hatch. 


Plurality  of 
offices  — 


Hutchinfon. 


Fifth.  A  precifely  fimilar  certificate  of  the  dune  date,  for 
a  Writ  of  Affiftance  to  "  Nathaniel  Hatch,  E(qr.  Comptroller 
of  his  Majeftys  Cuftoms  at  the  Port  of  Bofton."  (10) 

And 

gators  of  the  controversy  of  the  merchants  with  the  cuftom  houfe  oncers, 
and  efpecially  of  the  actions  of  the  Prwbue  v.  Paxttm,  and  Er-oimg  v. 
Cradock,  f*ft9  Appendix  II.  On  the  19th  of  January,  1761,  he  wrote 
to  Secretary  Pownall :  "  M*  Barrms  has  plaid  the  Devil  in  this  Town. 
He  has  put  himielf  at  the  head  of  a  combination  of  Merchants  all  railed 
by  him  with  the  Affiftance  of  two  or  three  others  to  demoliih  the  Court 
of  Admiralty  it  the  other  Cuftom  Houle  officers,  efpecially  one  who  has 
been  active  in  making  tenures."  1  Bernard  Papers,  296.  And  on  the  6th 
of  July,  1761,  he  wrote :  •*  The  Aflembly  keeps  in  very  good  temper  ; 
all  necenary  bufineft  b  properly  done,  notwithstanding  an  oppofition  is 
kept  up  (feldom  raiting  the  minority  to  one  third)  by  M!  Otis  J  tin? 
who  has  been  M*  Barrms  faithfull  Councellour  from  the  firft  beginning 
of  thefc  Commotions  to  the  hour  of  this  prefent  writing."  lb.  323. 
To  the  like  effect  are  his  letters  of  July  12  it  Auguft  at,  1761,  8c  Jan- 
uary 1a,  1762,  a  lb.  7,  9,25  ;  December  22, 1766,  8c  January  24,  1767, 
4  lb.  275,  299. 

Cradock  was  furni/hed  with  a  Writ  of  Affiftance  in  the  preceding 
reign,  {ante*  406,)  but  was  fucceeded  by  Sbcafc  on  the  4th  of  January, 
1762,  as  above  dated,  before  any  new  writs  were  iflued,  except  to  Pax- 
fn  and  CockU.  Before  and  after  this  time  he  was  Deputy  Judge  in 
Admiralty  here.  Decrees  on  file  in  Grayt  trea/urer,  v.  Pax  ton ,  fo/i^ 
Appendix,  II.     WaftibunTs  Jud.  Hift.  Mafs.  184. 

(10)  This  appointment  is  announced  in  the  Bofton  Gazette  of  the 
fame  day,  and  recorded  in  Book  of  Commifiions  &c.  1628-1763,  fol. 
220.  Hatch  acted  as  Comptroller  for  a  year  at  leaft.  Bofton  Gazettes  of 
January,  1764.  He  was  alfo  clerk  of  the  Superior  Court,  and  on  the 
10th  of  January,  177 1,  while  continuing  to  hold  that  office,  was  made  a 
Juftice  of  the  Inferior  Court  of  Common  Pleas.  Sufray  418,  note  3. 
Book  of  Commiffions  1767-1775,  fol.  181.  Mein  8c  Flceming's  Reg. 
ifters  for  1772-75.  2  John  Adams's  Works,  194,  196,  251.  Sabine *s 
Amer.  Loyalifts,  351. 

The  cuftom  of  combining  incongruous  offices  in  the  fame  peribn  was 
a  prevailing  abufe  in  the  Province,  and  therefore  very  carefully  guarded 
againft  in  the  State  Constitution  adopted  in  1 7  80.  Declaration  of  Rights, 
art.  30.     Constitution  of  Maflachufetts,  c.  6,  ^  2. 

Hutchinfon  was  Chief  Juftice,  Lieutenant  Governor,  a  Councillor, 
and  Judge  of  Probate  for  the  County  of  Suffolk.  2  Minot's  Hift. 
Mafs.  79  note.  2  John  Adams's  Works,  124  note,  151.  "  Inftances 
may  be  found,  where  a  man  of  abilities  mail  monopolize  a  power  pro- 
portionate to  all  thofe  of  lord  chief  baron  of  the  exchequer,  lord  chief 
juftice  of  both  ^ranches,  lord  higrj  treafurer,  and  lord  high  chancellor  of 

Great 
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And  a  Writ  of  Afliftance,  in  fPintbrop's  hand,  and  under        1762. 

the  feal  of  the  court,  to  Nathaniel  Hatch*  ( 1 1 )  in  the  corre£ed    ^TV^^ 

t  -j//-  ov  .   '       .  .  ,  Writ  made 

form  above  printed  {fupraj  410,)  except  in  reciting  the  ap-  out  to  Hatch. 

pointment  of  Hatch  on  the  4th  of  January  1762  by  "John 

Temple,  Efqr,  Surveyor  General  of  our  Cuftoms  for  the 

Northern  Diftrift  of  America,  to  be  Comptroller  of  all  the 

rates  and  duties  arifing  and  growing  due  to  us  at  Bofton 

in  our  province  aforefaid,"  and  with  this  tefte: 

cc  Witness  Thomas   Hutchinfon  Efq :    at  Bofton   the 

cc  third  day  of  June,  in  the  fecond  year  of  our  Reign,  An- 

ccnoq  Domini  1762.(12) 

"  By  order  of  Court. 

"  Sam«.  Winthrop  Cler."  (13) 

Sixth. 


Great  Britain,  united  in  one  fingle  perfon."  James  Otis,  in  Bofton 
Gazette  of  January  11,  1762. 

Chambers  Ruffe  U,  (alfo  "  one  of  the  original  confpirators  againft  the 
public  liberty"  —  2  John  Adams's  Works,  333,)  while  Judge  both  of 
the  Court  of  Admiralty  and  of  the  Superior  Court  of  Judicature,  was 
fir  ft  a  Councillor,  and  then  a  member  of  the  Houfc  of  Rcptcfcntativcs. 
Bernard  to  Lord  Barrington,  October  15,  1766,  5  Bernard  Papers,  164. 
The  Judges  were  often  members  of  either  houfe.  3  Hutchinfon's  Hid. 
Mafs.  148,  150.     2  John  Adams's  Works,  151,  195.     4  lb.  72. 

It  was  very  common  for  the  fame  perfon  to  hold  offices  in  the  cuftoms 
and  in  the  courts  of  juftice.  Pax  ton  was  Surveyor  of  the  Port  of  Bof- 
ton, Crier  of  the  Superior  Court  of  Judicature,  and  Marfhal  of  the 
Court  of  Admiralty.  Supra,  421,  note  5.  George  Cradock  was  Col- 
lector of  the  Cuftoms,  and  Deputy  Judge  in  Admiralty.  Supra,  426, 
note  9,  ad  fin.  Edvoard  Hrmflofw  was  Collector  of  the  Cuftoms  and 
Clerk  of  the  Courts  in  Plymouth.     Infra,  note  25. 

(11)  The  reafon  why  this  Writ  of  A  Alliance  was  never  iflued  may  have 
been  either  that  Hatch  neglected  to  pay  the  clerk's  fee,  or  that  he  was 
fuperfeded  before  he  had  occalion  to  ufe  the  writ.  Fid.  ante,  406,  note 
9 ;  infra,  432.  However  that  may  have  been,  we  arc  indebted  to  his 
neglelt  for  the  prefervation  of  the  only  original  Writ  of  Afliftance,  iflued 
in  the  Province,  that  has  come  down  to  us. 

(12)  The  years  of  each  king's  reign  were  computed  from  the  day  of 
his  acceflion.     2  Fofs's  Judges  of  England,  1.     Ante,  411,  420,  421. 

(13)  The  General  Court,  on  the  6th  of  March,  1762,  parted  a  bill 
authorizing  any  Judge  or  Juftice  of  the  Peace,  upon  information  on  oath 
by  any  officer  of  the  cuftoms,  to  iflue  a  fpecial  writ  or  warrant  of  aflift- 
ance ;  and  prohibiting  all  others.  But  the  Governor,  after  advifing  with 
the  Judges  of  the  Superior  Court,  refufed  to  fign  it.     Fid.  foft,  G. 

The 


Ruflell. 


Paxton. 

Cradock. 

Winflow. 


Aclion  of 
the  General 
Court. 
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1762. 

6.  Certificate 
for  Hale, 
Collector  at 
Bofton. 

7.  Certificate 
for  Dowfe  at 
Salem. 


Sixth.  A  requeft  of  the  Surveyor  General,  dated  July 
25,  1762,  for  a  Writ  of  Affiftance  to  "  Roger  Hale,  Efq* 
Colle&or  of  his  Majeftys  Cuftoms  for  the  Port  of  Bof- 
ton. (14) 

Seventh.  A  fimilar  requeft,  dated  December  10,  1762, 
for  a  Writ  of  Affiftance  to  u  Jofeph  Dowfe,  Efqr.  Surveyor 
and  Searcher  of  his  Majeftys  Cuftoms  at  Salem  and  Mar- 
blehcad."(i5) 


8.  Writ  iflued       Eighth.  The  form  of  writ  printed  above  (fupra^  418,) 
to  Surveyor      bears  thcfc  indoifements  in  the  handwriting  of  Hatch : 

General. 

"  Writ  iff*  to  the  Survey!  General  27*  May,  1763  "  (16) 
"i"?  Dec.  1 760. M  (17) 

Ninth. 


Reduction 
of  falaries  of 
Judges. 

Hale's  ap- 
pointment. 

Dowfe's 
appointment. 


Temple's 
appointment. 


The  General  Court,  at  the  lame  fcflion,  "  not  only  reduced  the  allow- 
ance to  this  Court  in  general,  but  refufed  to  make  any  allowance  at  all 
to  me  as  chief  juftice."  Hutchinfon  to  Bollan,  March  6,  176a,  26 
Mais.  Archives,  8.     Fid.  infra ,  435,  per  Marjball,  C.  J. 

(14)  Hale's  commiflion  from  the  Commiflioners  of  Cuftoms  in  Eng- 
land bears  date  of  February  8,  1762.  Book  of  Commiflions  ice.  1628- 
1763,  fol.  227.     For  the  form  of  his  inftru&ions,  *vid.  infra,  433,  note. 

(15)  Doivfe  was  commiflioned  by  the  Surveyor  General  on  the  31ft 
of  March,  1760,  and  by  the  Commiflioners  of  Cuftoms  in  England  on 
the  5th  of  June,  1760,  and  again  on  the  aid  of  May,  176 1.  Book  of 
Commiflions  Sec.  1628-1763,  fol.  172,174,217.  But  it  would  feem 
that  he  never  obtained  a  Writ  of  Affiftance ;  for  the  Commiflioners 
of  Cuftoms  appointed  in  1767,  in  a  letter  dated  i(  Caftle  William, 
Bofton  Harbor,  17th  Octr  1768,"  directing  him  to  fearch  certain  (lores 
at  Squam  River,  fay  :  "  If  Mr  Dtnvfe  is  not  furoifh'd  with  a  Writ  of 
Afliftants  it  will  be  neceflary  that  the  Comptroller  (hould  attend  him  in 
this  Service."  Salem  Cuftom  Houfe  Record,  253.  Mafcarene  was  then 
Comptroller  at  Salem,  and  had  a  Writ  of  Affiftance.     Infra,  note  24. 

(16)  No  certificate  or  application  in  writing  feems  to  have  been  made. 
Probably  none  was  required  of  the  Surveyor  General. 

(17)  Probably  the  date  of  John  Temple**  appointment  by  the  Com- 
miflioners of  Cuftoms  in  England  in  place  of  Thomas  Lecbmere.  He 
was  certainly  appointed  before  February  12,  1761.  Inftru&ions  of  that 
date  from  Commiflioners  of  Cuftoms  to  Governor  of  Connecticut,  but  not 
received  by  Governor  Fitch  (as  appears  by  his  indorfement)  until  No- 
vember 12,  1 76 1.  2  Trumbull  Papers,  6,  in  Mate.  Hift.  Soc.  Lib. 
It  would  feem  that  Temple,  who  was  born  in  Bofton,  (R.  C.  Winthrop's 
Addrefles,  112,)  brought  thefe  credentials  with  him  on  his  return.     In 
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Ninth.    A  certificate  from  the  Surveyor  Genera],  dated        17^3* 

November  <,  1763.  of  "the  Commiffioners  of  the  Cuf-   V^T"NC^"/ 
jy      1    o>  9.  Certificate 

toms  having  appointed  Thomas  Biihop  Efqr  to  be  an  officer  for  Captain 
of  his  Majeftys  Cuftoms  for  feizing  prohibited  &   uncuf-  Bifhop. 
tomed   goods,"   and   requeuing  a  Writ  of  Affiftance  for 
him. 

On  which  the  Chief  Juftice  iflued  the  following  order  :         Order  for 

Writ  to  Cap- 
cc  Bofton  4  Nov.  1763.        tain  Bifhop. 
"  Gent" 

cc  Thomas  Biihop  Efqr,  Cornander  of  His  Majef- 
c<  ty's  Ship  Fortune  having  applied  to  me  for  a  writ  of  affift- 
"  ance  as  an  Officer  of  His  Majefty's  cuftoms  you  are  to 
cc  caufe  fuch  writ  to  be  iflued  a  certificate  being  firft  pro- 
"  duced  from  the  Surveyor  general  &  lodged  in  the  office 
"  fignifying  that  the  faid  Thomas  Biftiop  Efqr  is  fuch  an 

"  Officer 

cc  T  Hutchinson  " 
<c  To  Samuel  Winthrop  Efq 
cc  or  Nathanael  Hatch  Efq 
cc  Clerics  of  the  fuperior  court." 

At  the  foot  of  this  are  added  thefe  minutes  in  Winthrop* s      writ  iflued 
handwriting :  t0  Bifliop. 

"twenty  third  day  of  June  1763."  (18) 

"  W?  iflued  Nov.        1763,  was  did  Cap.  Bifhop." 

Tenth. 

June  Lcchmcre  was  (till  acting  as  Surveyor  General,  and  recognized  by 
the  Governor  as  entitled  to  do  fo  "  till  Mr.  Temple  arrives  to  take  upon 
him  the  office."  Supra,  425,  note.  Bernard  to  Lech  mere,  June  2,  1761, 
2  Bernard  Papers,  113.  The  firft  notice  of  this  arrival  of  Temple  in  the 
Province  is  the  following  in  the  Bofton  Gazette  of  November  23,  1761. 

"  Laft  Night  came  to  Town,  from  New  York,  the  Hon.  John  Tem- 
%ipley  Efq;  Lieut.  Governor  of  the  Province  of  New- Hampshire,  and 
"  Surveyor  General  of  his  Majefty's  Cuftoms  for  the  Northern  Diftricl 
"  of  America." 

In  the  fame  paper  is  the  report  of  the  decifion  in  favor  of  the  Writs 
of  Aflfiftance,  the  enforcement  of  which  was  among  Temple's  earlieft 
official  a£ts.     Fid.fupra,  416,  422  ;  infra  %  437  ;  poft,  G. 

(18)  The  date  of  the  appointment  by  the  Commiflioncrs  of  the  Cuf-        Bifhop's 

toms  appointment. 
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1 765*.            Tenth.  A  certificate  of  the  Surveyor  General,  dated  Feb- 

^-^n^*^  ruary  25,  1765.  dating  the  appointment  of  wMr  Timothy 

10.  Certificate  ~  . 7      J  .  '       V        .  &         *                   .          ~          •        .       ^  r 

for  Folgerat  rolger  to  be  a  fearcher  and  preventive  officer  in  the  Cuf- 

Nantucket.  toms 


toms  in  England  of  Captain  Bilhop  to  be  an  officer  of  the  cuftoms. 

Book  of  Commiflions  Sec.  1621-1763,  fol.  247. 

Com  man-         I*1  this  year  the  commanders  of  all  ships  ftationed  on  the  American 

ders  of  mips      coaft  were  authorized  and  directed  to  a&  as  officers  of  the  cuftoms.     St. 

made  officers     6  q.  3,  c.  22.     Order  in  Council  of  July  8,  1763,  Book  of  Commif- 

of  the  cuf-         gQns  £c    1618-1763,  fol.  255.     Lord  Egremont's  Inftru&ions  to  Gov- 
toms. 

ernor  Bernard,  July  9,   1763,  10  Bernard  Papers,   120.     Governor's 

Proclamation  of  November  16,   1763,  in  Bofton  Gazette.     Surveyor 

General's  Inftru&ions  to  Cuftom  Houle  Officers,  December  26,  1763, 

Salem  Cuftom  Houfe  Record,  6.    5  Bancroft's  Hift.  U.  S.  92,  161. 

This  meafure  was  a  furprife  to  the  Province.     On  the  17  th  of  Scp- 

Hutchin-       tember,  1763,  Hutcbinfon  wrote  to  Richard  Jackfim*  Grewviltfs  Secre- 

fon's  remarks,  tary  :  **  The  firft  intelligence  was  from  the  A3  itfelf  and  the  proclama- 
tion and  inftru&ions  confequent,  which  came  to  my  hands  two  days 
fince  in  the  Governor**  abfence  from  Lord  Egremont.  I  fancy  many 
of  the  Weft  India  traders  will  be  furpriled.  Such  indulgence  has  been 
mown  of  late  to  that  branch  of  illicit  trade  that  nobody  has  confidered 
it  as  fuch  1  veflels  arriving  and  making  their  entries  for  fome  (mall 
acknowledgments  as  openly  as  from  our  own  I  (lands  without  paying  the 
duties."  "  The  real  caufe  of  the  illicit  trade  in  this  province  has  been 
the  indulgence  of  the  officers  of  the  cuftoms,  and  we  are  told  that  the 
caufe  of  their  indulgence  has  been  that  they  are  quartered  upon  for  more 
than  their  legal  fees,  and  that  without  bribery  and  corruption  they  muft 
ftarve.  If  the  venality  of  the  prefent  age  will  not  admit  of  reform  in 
this  refpe&,  perhaps  the  provifion  now  made  may  be  the  next  beft  ex- 
pedient." 26  Mafs.  Archives,  69. 
Bernard's  On  the  25th  of  October  the  Governor  wrote  to   Lord  Egremont  in 

anfwer  to  the  anfwer  to  the  inftru£iions,  faying :  "  Ever  fince  I  have  been  in  this  Gov- 
ernment, I  have  exerted  the  beft  of  my  powers  to  maintain  a  due  obe- 
dience to  the  abovementioned  Laws  ;  and  I  can  with  pleafure  add,  that  I 
believe  they  are  nowhere  better  fupported  than  they  are  in  this  Province. 
When  firft  I  came  to  this  Government,  about  three  years  ago,  fome  of 
the  Merchants  of  this  Town,  provoked  with  liberties  allowed  at  Ports  all- 
moft  under  their  eye,  &  really  injured  by  them,  did  endeavour  to  enforce 
the  allowance  of  the  fame  liberties  within  this  Port,  by  divers  vjJltiu 
means.  But  my  Resolution  &  the  Steadiness  of  the  Judges  of  the  Su- 
perior Court  defeated  this  Scheme ;  &  they  became  content  to  wait  till 
meafures  mould  be  taken  for  putting  all  the  Ports  in  America  upon  the 
fame  footing.  Before  this  Commotion  &  fince,  the  Merchants  here  in 
general  have  a&ed  in  fuch  a  manner  as  to  intitle  themfelves  to  all  proper 

favour. 


infiru&ions. 
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toms  to  rcfide  at  Nantucket,"  and  requeuing  a  Writ  of       1765* 
Affiftance  for  him.  v^~\^**-" 

Folge^s 

favour.  I  do  not  pretend  that  this  Province  is  intirely  free  from  the 
breach  of  thefe  Laws,  but  only  that  fuch  breach,  if  difcovered,  is  furely 
puniflied.  There  has  been  an  Indulgence  time  out  of  mind  allowed  in 
a  trifling  but  neceflfary  article,  I  mean  the  permitting  Lifbon  Lemons  8c 
wine  in  (mail  quantities  to  pafs  as  Ships  Stores.  I  have  all  ways  under- 
stood that  this  was  well  known  in  England,  and  allowed,  as  being  no 
objeel  of  trade,  or,  if  it  was,  no  way  injurious  to  that  of  Great  Britain." 
He  then  goes  on  to  fpeak  of  Lemons  as  "  in  this  Climate  not  only 
neceflary  to  the  comfort  of  Life,  but  to  health  alfo  ;  "  fays  :  ••  The  wine  Wines  in 
generally  ufed  in  this  Country  heretofore  has  been  Madeira,  but  of  late  the  Prov- 
that  has  grown  fo  extravagantly  dear,  that  few  People  can  afford  it.  Incc# 
The  Wines  of  the  Weftcrn  Ifles  are  now  in  the  general  ufe  of  this 
Country.  But  fome  Gentlemen  prefer  Portugal  Wines.  French 
Wines  can  never  be  an  article  of  Trade  here,  as  what  comes  to  Amer- 
ica is  in  general  bad  and  very  perishable  ;  &  when  it  is  good,  it  comes 
as  dear  as  Madeira,  &  is  not  near  fo  much  efteemed  ; "  and  clofes  by 
"  befpeaking  your  Lordfhip's  favor  that  this  intimation  may  not  be  un- 
derftood  to  contain  an  admiflion  that  I  myfelf  have  been  knowingly 
concerned  in  or  confenting  to  the  aforefaid  indulgence."  3  Bernard 
Papers,  99;  Bernard's  Seleft  Letters,  1.  The  Governor's  innocent 
ignorance  of  an  indulgence  which  he  "  always  underftood  was  well 
known  in  England,  and  allowed/'  was  not  univcrfally  believed.  See  5 
Bancroft's  Hift.  U.  S.  158,  8c  note  %  4  Franklin's  Works,  469  \  fufray 
424,  note  7. 

On  the  26th  of  November,  1763,  the  Governor  wrote  to  Jack/on  as  Bernard's 
follows,  erafing  the  words  in  italics  :  ••  The  Merchants  here  are  greatly  Statement, 
alarmed  at  the  prefent  proceedings  to  guard  this  coaft  8c  efpecially  the 
appointing  the  Captains  of  the  Men  of  War  to  be  Cuftomhoufe  Officers. 
They  are  ftrange  People  t  they  are  either  for  taking  the  Government  by 
/torm  #  enforcing  fuch  a  remiffion  of  the  laws  of  trade  as  they  think 
fit ;  or  elfe  in  a  fit  of  Defpondency  they  give  up  themfelves  &  their 
trade  to  ruin.  They  never  think  of  a  middle  way  ;  to  rem onft rate,  with 
decency,  upon  the  real  hardships  they  lay  under,  8c  to  crave  redrefs, 
which  I  cannot  think  would  be  hard  to  obtain."  3  Bernard  Papers, 
106. 

Compare  Burke's  account  of  the  abufes  and  evils  of  this  fyftem  of  Burke's  ac- 
employing  officers  of  the  navy  as  cuftom  houfe  officers.  8  Annual  Keg-  count, 
ifter,  18-21.  "If  thefe  gentlemen  did  not  underftand  all  thofe  cafes 
in  which  ships  were  liable  to  penalty,  they  as  little  underftood  thofe  in 
which  ships  were  exempt  even  from  detention  ;  and,  of  courle,  hurt  the 
interefts  of  trade  in  the  fame  proportion  that  they  difappointed  the  ex- 
pectations 
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1 765.  Folger's  certificate  is  indorfcd  by  the  Chief  Juftice  "  The 

""^y^    writ  is  allow'd  to  iflue."  (19) 

Order  for  *    ■" 

Writ  to  Fol- 

Ser-  Eleventh.  The  following  requeft  of  the  Surveyor  Gen- 

11.  Certificate  eral  : 

Comp^rolkr '  "Bofton,  14  March  1765. 

at  Bofton.  «  Sir, 

"  I  Believe  it  is  Neceflary  for  the  Service  of  the  Rev- 
cc  enue  that  Mr  Hallowell  the  Comptroller  of  the  Cuftoms 
u  for  the  Port  of  Bofton  fhould  have  a  Writ  of  A fli fiance. 
u  If  you  think  proper  to  grant  him  one  you  will  much 
"  oblige  me.  I  am  with  Great  Refpeft, 

".Sir,  Your  moft  obedient 
tc  and  moft  humble  Servant 

"J.  Temple, 
"  To  the  Hon1.  Mr  Hutchinfon." 

On 


Biftiop's 
fervices. 


Folger's 
appointment. 


pc&ations  of  the  treafury ;  fo  that,  through  the  natural  violence  of  their 
difpofition,  and  their  unacquaintance  with  the  revenue  bufiness,  the 
trade  full  carried  on  between  British  fubjecls  was  very  much  injured.*' 
lb.  18. 

When  Captain  Bijbof  was  about  to  return  to  England,  Governor 
Bernard^  in  a  letter  of  July  5,  1766,  to  the  Secretary  of  the  Admiralty, 
commended  him  for  his  vigilance  and  afliftance,  and  wrote  that  "  upon 
his  firft  arrival  here  he  engaged  in  the  particular  bufinefs  for  which  he 
was  fent  here,  with  great  diligence  and  alertnefs ;  "  and  by  two  feizures 
**  fo  difcouraged  the  practice  of  illicit  trade,  that  1  believe  we  are  in- 
debted to  him  for  having  lefs  of  it  in  this  port  than  in  other  places." 
4  Bernard  Papers,  243.  See  The  Brig  Freema/on,  ante,  387  ;  Bernard 
to  Halifax,  December  24,  1763,  printed  from  3  Bernard  Papers,  m, 
ante,  392-394.  On  the  arrival  of  the  ftamps  Captain  Bijbop  had  charge 
of  their  removal  to  the  Caftle ;  and  he  took  them  back  to  England  when 
he  returned.  Bernard  to  Bifhop,  and  to  Halifax,  Auguft  22,  1765,  4 
lb.  61,  145.  Bernard  to  Bifhop,  July  17,  1766,  5  lb.  186.  Bernard  to 
Grey  Cooper,  July  18,   1766,  lb.   138. 

(19)  It  was  iflued  on  the  2d  of  February  1765,  more  than  three  weeks 
before  the  date  of  the  certificate.  Infra,  434.  Filger  was  appointed 
by  Temple  on  the  17th  of  Auguft,  1764.  Book  of  Commiflions  1764- 
1774,  fol.  39.  Among  John  Adams's  MS.  notes  of  his  cafes  in  court 
are  memoranda  of  "  Folger  vs.  Halloivell "  and  *•  Butler  vs.  Brig 
Union"  by  which  it  appears  that  the  queftion  of  the  right  of  a  preven- 
tive 
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On  which  this  order  is  indorfed  by  the  Chief  Juftice  : 

<c  Agreeable  to  the  within  Requeft  you  are  to  caufe  a    "orderfor" 

"  Writ  of  Afliftance  to  iffue.  (20)  ,Wri' to  Hal" 

*      '  10  well. 

c<  T  Hutchinson. 
"  Mr.  Winthrop  or 
"Mr.  Hatch." 

On 


tive  officer,  deputed  by  the  Surveyor  General,  or  by  the  Board  of  Cul- 
toms  here,  to  make  a  feizure,  was  argued  in  the  Court  of  Vice  Ad- 
miralty by  Adams  in  favor  of  the  right,  and  by  Otis  and  Scwall 
againft  it;  but  the  dccifion  is  not  ftated.  See  the  Ship  Columbus , 
(High  Court  of  Admiralty,  1789,)  1  Collecl.  Jurid.  105. 

(10)  A  writ  was  accordingly  iflued  on  the  aid  of  March  1765.  HallowelPs 
Infra%  434.  In  the  Library  of  the  American  Antiquarian  Society  is  the  commiflion. 
original  commiflion  from  the  Commiflioners  of  the  Cuftoms  in  England 
to  "  M\  Benjamin  Hallowcll  the  younger  to  be  Comptroller  of  all  the 
Rates  Duties  and  Impofitons  arifing  and  growing  due  to  His  Majefty  at 
Bofton  in  New  England  in  America  by  Vertue  of"  the  aft  of  25  Car. 
a,  c.  7,  "  Whereby  he  hath  power  to  enter  into  any  Ship,  Bottom, 
Boat,  or  other  Vcflel ;  As  alfo  into  any  Shop,  Houfe,  Warehoufe,  Hof- 
tery  or  other  place  whatfoever  to  make  Diligent  Search  into  any  Trunk, 
Chcft,  Pack,  Cafe,  Truls  or  any  other  Parcel  or  Package  whatfoever  for 
any  Goods  Wares  or  Merchandize  prohibited  to  be  Imported  or  Exported, 
or  whereof  the  Cuftomes  or  other  Duties  have  not  been  duly  paid ; 
And  the  fame  to  Seize  to  His  Majeftics  Ufe ;  And  alfo  to  put  in 
Execution  all  other  the  lawful  powers  and  Authorities  for  the  better 
managing  or  Collecting  the  faid  Duties,  In  all  things  proceeding  as  the 
Law  Directs,  Hereby  praying  and  requiring  all  and  every  His  Majef- 
ties  Officers  &  Minifters,  and  all  others  whom  it  may  Concern,  to  be 
Aiding  and  Aflifting  to  Him  in  all  things  as  become th."  This  com- 
miflion, printed  on  parchment  from  an  engraved  plate,  is  dated  March  9, 
1764;  bears  a  certificate  of  Governor  Bernard ',  dated  July  18,  1764, 
that  Ha/Imvell  had  taken  the  oaths  of  office  ;  and  is  recorded  in  Book 
of  Commiflions  1764- 17 74,  fol.  35.  HallvwelVs  appointment  was 
rumored  two  months  earlier.     Bofton  Gazette  of  May  7,  1764. 

In  the  fame  library  are  the  original  printed  inftru&ions  from  the  HallowelTi 
English  Commiflioners  of  Cuftoms  to  Hal/onvell  as  Comptroller,  dated  inftru&ions. 
July  13th  1764,  confiding  almoft  wholly  of  a  copy  of  the  printed  induc- 
tions of  the  lame  date,  to  Roger  Hale,  Collector  of  Cuftoms  at  Bofton, 
(in  a  form  which  muft  have  been  then  recently  eftablished,  inafmuch  as 
it  mentions  the  St.  of  4  G.  3,  c.  15,)  which  contains  no  mention  of  Writs 
of  Afliftance,  otherwife  than  by  directing  the  Collector  to  execute  the 
$5  powers 
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1765.  On  the  back  of  the  precedent  above  printed,  [fupray 

V*-^^T^^    4I8>)  under  the  memoranda  of  the  ifluing  of  a  writ  to  the 
iflTued  to       Surveyor  General,  (fupra,  428,)  are  the  following,  in  fVin- 
tbrop's  handwriting : 

10.  Folger.  "  to  Tim°  Folger  Feb*  2nd  J  765  (21) 

11.  Hallowcll.  "  to  B.  Hallowell  Efq  :  22  Mar,  1765  (22) 

12.  Fifoer.  u  to  Jn?  Fifher  1  April  1768  (23) 

13.  Mafcarene.  c<  to  Jn?  Mafcarene  I  April  1 768  (24) 

14.  Window.  "  to  Edwd  Winflow        8  Feb*  1769  (25) 

15.  Cap1.  Reid.  « to  Cape  W      Reid  of  y*  Sloop  Liberty    10*  Feby 

1769."  (26) 


powers  and  authorities  given  him  by  the  a  &  of  7  Sc  8  W.  3,  c.  22,  §  6, 
and  other  Ads  of  Parliament  "  for  entering  any  Houfes  or  Warehouses 
to  fearch  for  and  feize  any  fuch  Goods,  under  the  Regulations  prefcribed 
by  Law  $ "  and  informing  him  that  "  the  like  Afliftance  is  to  be  given  to 
you,  and  the  other  Officers  in  the  Execution  of  your  and  their  Duties  as 
by  the  14th  of  Cha.  II.  is  provided  for  Officers  in  Great  Britain." 

In  a  collection  of  folio  pamphlets  in  the  Bofton  Athenaeum,  labelled 
"  Tra&s,  A.  23,'*  are  copies  of  fuch  inftrucVions ;  and  alfo  of  fimilar 
inftru&ions  iflued  from  the  London  Cuftom  Houfc  to  Collectors  in 
America  in  1707,  which  do  not  fubflantially  vary  in  this  refped,  ex- 
cept in  omitting  the  words  "  under  the  Regulations  prefcribed  by  law.'" 
Hallowell.  Hallo-well  was  one  of  the  moft  a&ive  and  unpopular  of  the  officers  of 
the  cuftoms.  His  houfe  was  facked  on  the  26th  of  Auguft  1765,  with 
thofe  of  Chief  Juftice  Hutcbinfon,  and  William  Story,  tbe  registrar  of 
the  Vice  Admiralty  Court.  Ante,  168.  In  1766  he  and  Sbeafe,  the 
deputy  collector,  were  fuccefsfully  oppoled  by  Malcolm  in  tbe  execution 
of  a  Writ  of  Afliftance.  Infra,  446.  In  June  1768  he  was  forward 
and  violent  in  feizing  John  Hancock's  Sloop  Liberty,  and  was  fent  to 
England  to  mifreprefent  the  behavior  of  the  people  upon  that  occafion. 
Franklin's  True  State  of  the  Proceedings  in  Maflachufetts,  4  Frank- 
lin's  Works,  481.  6  Bancroft's  Hift.  U.  S.  156,  161,  164.  He  was 
afterwards  ••  appointed  one  of  the  Commiflioners  of  tbe  Board  of  Cuf- 
toms in  America,  in  the  Room  of  the  Hon.  John  TempU,  Efq."  Bofton 
Evening  Poft,  December  31,  1770. 

(21)  Fid.  certificate  and  order,  fufra,  430-432,  &  note  19. 

(22)  Fid.  fufra,  432,  433,  &  note  20.  Writs  of  Afliftance  had  now 
been  iflued  to  officers  of  all  the  principal  and  fome  of  the  fmaller  ports  of 
the  Province,  and  there  feems  to  have  been  no  difficulty  in  executing 
them  until  after  the  pa flag e  of  the  Stamp  A  ft. 

Chief  Juftice  Mar/ball,  fpeaking  of  the  condition  of  the  American 

Colonies 
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Colonies  in  1763,  fays  :  ••  At  no  period  of  time  was  the  attachment  of 
the  colonifts  to  the  mother  country  more  ftrong,  or  more  general,  than 
at  prefent."  To  which  he  adds  this  note  :  ««  After  the  expulfion  of  the 
French  from  Canada,  a  considerable  degree  of  ill  humour  was  mani- 
feftcd  in  MaflTachufetts  with  refpeel  to  the  manner  in  which  the  laws  of 
trade  were  executed.  A  queftion  was  agitated  in  the  court  in  which 
the  Colony  took  a  very  deep  intereft.  A  cuftom-houfc  officer  applied  for 
what  was  termed  *  a  writ  of  afliftance,*  which  was  an  authority  to  fearch 
any  houfe  whatever  for  dutiable  articles  fufpe&ed  to  be  concealed  in  it. 
The  right  to  grant  fpecial  warrants  was  never  contefted,  but  this  grant 
of  a  general  warrant  was  deemed  contrary  to  the  principles  of  liberty, 
and  was  thought  an  engine  of  oppreffion  equally  ufelefs  and  vexatious, 
which  would  enable  every  petty  officer  of  the  cuftoms  to  gratify  his  re- 
fentments  by  haraffing  the  moft  rcfpeclable  men  in  the  province.  The 
ill  temper  excited  on  this  occafion  was  shewn  by  a  reduction  of  the  fala- 
ries  of  the  judges,  but  no  diminution  of  attachment  to  the  mother  coun- 
try appears  to  have  been  produced  by  it."  Marfhall's  American  Colo- 
nies, 377.  Such  is  the  fummary  of  the  greateft  authority  on  American 
conftitutional  law,  in  a  work  of  which  a  moft  competent  critic  has  faid  : 
44  Every  part  of  it  is  marked  with  the  fcrupulous  veracity  of  a  judicial 
expofition."  Binney's  Eulogy  on  Marfhall,  59.  And  fee  Otis's  Rights 
of  the  Britifli  Colonies,  48,  60 ;  3  Hutchinfon 's  Hill.  Mafs.  102,  103. 

Hutchinfon%  at  this  time,  took  the  part  of  the  Colony.  "  The  Molaflcs 
A61  as  it  now  (lands  was  undoubtedly  intended  to  have  the  force  of  a  pro- 
hibition. To  reduce  the  duty  to  a  penny  per  gallon  I  find  would  be  gen- 
erally agreeable  to  the  people  here,  8c  the  merchants  would  readily  pay 
it ;  but  do  they  fee  the  confequence  ?  Will  not  they  be  introductory  to 
taxes,  duties  8c  excifes  upon  other  articles,  8c  would  this  confift  with 
the  fo  much  efteemed  privilege  of  Englifli  fubje&s  —  the  being  taxed  by 
their  own  reprefentatives  ? "  Hutchinfon  to  Jackfon,  Augufl  3,  1763,  26 
Mafl*.  Archives,  65,  66.  So  in  July,  1764  (erafing  the  words  in  Italics, 
and  inferting  thofe  in  brackets)  :  "  The  colonifts  like  all  the  reft  of  bis 
Majeftf  s  fubjects  [the  human  race]  are  of  different  fpirits  and  difpofitions, 
fome  more  calm  8c  moderate,  others  more  violent  &  extravagant;  and 
if  now  &  then  fome  rude  8c  indecent  things  are  thrown  out  in  print,  in 
one  place  8c  another,  I  hope  fuch  things  will  not  be  confidered  as  com- 
ing from  the  Colonifts  in  general,  but  from  particular  perfons  warmed 
by  the  [intemperate]  zeal,  (hall  I  fay  of  Englifhmen,  in  fupport  of  what 
upon  a  fudden  appear  to  them  to  be  their  rights.*'  lb.  90.  And  on  the 
9th  of  November,  1764,  he  wrote  to  Mr.  Bollan:  "  If  the  Parliament 
begin  with  internal  taxes,  I  know  not  where  any  line  can  be  drawn.  If 
it  be  faid  there  is  none  but  their  difcretion,  we  are  in  danger  of  unequal 
diftrefling  burdens,  which  finally  muft  affect  the  nation  as  much  as  the 
colonies  themfelves."     lb.  117. 

Governor  Bernard  wrote  to  Jobn  ?vwnally  May  6,  1765  1  "I  am 
forry  that  this  Province  fuffers  in  the  opinion  of  their  Superiors  for  the 
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mifdeeds  of  a  few  particulars.  I  can  aflure  you  that  the  people  in  gen- 
eral  is  extremely  well  dtfpofed  to  Government ;  Sc  it  is  owing  only  to  the 
Wickednefe  Sc  folly  of  a  few  politicians,  chiefly  of  this  Town,  that  it  does 
not  always  appear  (b."  3  Bernard  Papers,  289.  Compare  Franklin's 
Examination  before  the  Houfe  of  Commons,  4  Franklin's  Works,  169. 

Still  the  Acts  of  Trade  were  occafionally  violated,  and  on  grounds  of 
right.  The  independent  fpirit  of  Rhode  I  (land  was  a  principal  fourcc 
of  uneafinefs  to  the  Crown  officers. 

In  the  Old  French  War  the  Governor  of  Rhode  I  (land  granted 
licenfes  to  trade  with  the  enemy,  which  were  decided  by  the  High  Court 
of  Admiralty  in  176a  to  be  invalid.  Tbe  Cbefter,  MS.  Index  to  Ad- 
miralty Cafes  i758-i766,purchafed  in  London  at  the  (ale  of  the  Library 
of  Doctors'  Commons  in  i860,  and  in  the  pofleflion  of  the  writer,  pi.  145. 
See  alfo  Lieutenant  Governor  Delanccy  to  Lords  of  Trade,  June  3, 
'7579  7  N.  Y.  Col.  Doc.  225  1  Governor  Hopkins's  reply  to  P///V  circu- 
lar of  Auguft  23, 1760,  and  General  Amberffs  letter  of  May  7,  1762,  to 
the  Governor  of  Rhode  I  Hand,  6  Rhode  I  (land  Col.  Rec.  263,  317. 
But  that  practice  was  not  confined  to  Rhode  I  (land  ;  indeed  it  was  faid 
that  "  Governor  Bernard  in  particular  has  alfo  done  bufincfs  in  the  (ainc 
way."  Lieutenant  Governor  Sbarpe  of  Maryland,  quoted  in  4  Bancroft's 
Hift.  U.  S.  377. 

However  that  may  have  been.  Governor  Bernard  was  conftant  in  his 
complaints  of  fmuggltng  in  that  Colony.  On  the  9U1  of  May  1761 
in  a  letter  to  Jobn  Pvumall,  defcribing  a  feizurc  of  a  veflel  for  being 
concerned  in  the  Miffiffippi  Trade,  he  wrote :  "  Thefc  practices  will 
never  be  put  an  end  to  till  Rhode  Ifland  is  reduced  to  the  fubjection  of 
the  Britifli  Empire  ;  of  which  at  prefent  it  is  no  more  a  part,  than  the 
Bahama  I  (lands  were,  when  they  were  inhabited  by  the  Buccaneers.1* 
a  Bernard  Papers,  312.  On  the  5th  of  October,  176 1,  he  wrote  a  de- 
tailed account  of  "the  notorious  manner"  of  carrying  on  contraband 
trade  in  Rhode  Ifland,  in  a  letter  addrefled  to  Pitt,  but  which  was  never 
fent.  2  Bernard  Papers,  14.  9  lb.  229.  And  in  another  letter  to  Jobn 
P<rwnally  on  the  10th  of  February,  1764,  after  dating  that  the  fupport 
which  he  had  given  Captain  Bijbop  as  a  feizing  officer  had  occasioned  a 
confederacy  among  the  unfair  traders  to  get  him  difplaced  from  his  gov- 
ernment, he  added  :  "  They  are  not  fo  temperate  in  Rhode  Ifland  :  they 
cant  fubmit  to  the  Laws  of  Great  Britain  as  yet.  When  an  Act  of 
Parliament  is  quoted,  they  fay  they  cant  find  it  in  their  law  book. 
The  Surveyor  general  lately  appointed  a  Comptroller  of  the  port  of 
Newport,  an  officer  before  known  in  that  port.  The  Governor  prom- 
ifed  to  fwear  him  into  his  office ;  but  before  he  could  do  it,  the  A  (Tern- 
bly  made  an  order  that  the  Governor  (hould  not  admit  him  into  Office  ; 
Sc  the  Governor  obeyed.  Upon  which  the  Surveyor  went  thither  him- 
felf  Sc  (wore  him  in.  Soon  after,  A  Veflel  coming  up  to  Providence 
pafled  by  the  Cuftom  houfe  without  reporting  Sc  immediately  pro- 
ceeded to  land  her  Cargo.  Soon  after  (he  was  feized  by  the  officer  Ra- 
tioned 
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tioned  at  Providence :  but  it  fignifycd  nothing ;  for  the  fame  night  a 
parcel  of  people  with  blacked  faces  entered  her,  fitted  her  for  fca  & 
loaded  her  as  well  as  they  could,  &  put  to  fea  before  morning  :  And 
yet  this  veflfel  is  known  to  belong  to  one  of  the  Superior  Court  Judges.*' 
**  It  is  not  eafily  conceived,  how  much  hurt  this  lawlefs  independent 
Colony  does  to  our  orderly  government.**  3  Bernard  Papers,  130. 
The  Surveyor  General's  offer  of  reward  for  the  difcovcry  of  thefe  offen- 
ders is  in  the  Bofton  Gazette  of  February  6,  1764.  In  a  later  letter 
about  the  fame  tranfacYton,  Governor  Bernard  reports  that  the  Gover- 
nor of  Rhode  Ifland  "  faid  publickly  that  the  parliament  of  Great  Britain 
had  no  more  right  to  make  laws  for  them  than  they  had  for  the  Mo- 
hawks.*' Bernard  to  Halifax,  December  14,  1764,  3  Bernard  Papers, 
200.     And  fee  Hutcbinfon's  letters  in  1766,  infra,  442,  443. 

On  the  1 2th  of  April  1765  the  Surveyor  General  made  a  reprefenta- 
tion  to  the  Governor  of  a  riotous  refcue  of  the  Sloop  Polly  in  Taunton 
River  from  Robinfon,  the  Collector  of  the  Cuftoms  in  Rhode  Ifland,  and 
Captain  Antrobus  of  the  Maidftone,  who  had  on  the  3d  of  Oclober  1764 
been  appointed  by  the  Surveyor  General,  purfuant  to  the  inftru&ions  of 
1763,  {Jufra,  429,)  "  an  Officer  of  the  Cuftoms  to  feize  prohibited  and 
uncuftomed  goods."  Book  of  Commiflions  1 764-1 774,  fol.  39.  The 
Surveyor  General  especially  complained  that  the  Governor  had  not  fup- 
plied  him  with  a  Writ  of  Affiftance.  Bernard  to  Temple,  April  ia, 
1765,  4  Bernard  Papers,  40.  Governor  Bernard's  Statement,  66 
Mafs.  Archives,  286.  Surveyor  Doivfe's  Narrative,  lb.  291.  Coun- 
cil Rec.  1765,  fol.  368.  The  Council,  after  notice  to  the  Surveyor 
General,  and  his  rcfufal  to  attend,  on  the  15th  of  April  (prefent :  Gov- 
ernor Bernard,  Lieutenant  Governor  Uutcbinfon,  Andre*w  Oliver -,  John 
Er*ving,  James  Bvwdoin,  Thomas  Hubbard,  Harrifon  Gray,  Thomas 
Flacker,  #  Edmund  Trowbridge)  unanimoufly  rcfolved  "That  the 
Surveyor  Generals  expectation  that  the  Governor  fhould  have  applied 
to  the  Chief  Juftice  for  a  Writ  of  Affiftance  was  improper,  it  being 
the  practice  for  the  Surveyor  General  to  apply  for  fuch  Writ  himfelf, 
and  this  Board  are  informed  by  the  Chief  Juftice  that  he  has  done  it 
in  many  Inftances,  and  has  never  yet  been  refufed  in  any  one  Inftance. 
It  further  appears  to  the  Council  that  the  Governor  during  his  Admin- 
istration has  given  all  Support  and  Encouragement  to  the  Officers  of  the 
Cuftoms,  in  carrying  the  A  els  of  Trade  into  Execution,  and  that  noth- 
ing has  greater  tendency  to  weaken  his  hands,  than  fuch  undue  Return 
as  has  been  made  on  this  Occafion.'*  66  Mafs.  Archives,  296,  297. 
Council  Rec.  1765,  fol.  369.  The  correfpondence  of  the  Surveyor 
General  with  the  Governor  and  Council,  and  other  documents  relating 
to  this  bufinefs,  are  in  56  Mafs.  Archives,  442-448,  and  66  lb.  280- 
301. 

The  Surveyor  General  had  no  confidence  in  the  Governor's  integrity, 
and  had  indeed  diredly  charged  him  with  corruption  in  the  admini  ft  ra- 
tion of  the  revenue  laws.     .Sty ra,  424,  430,  431,  notes,  and  authorities 
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176  c.        there  cited.     The  Governor  protcflcd  a  defire  to  have  thefe  charges  in. 

y^^^s~*^s  veftigated,  and  relied  mainly  on  the  teftimony  of  the  inferior  cuftom 
houfe  officers  (his  alleged  accomplices)  to  clear  himfelf.  Bernard  to 
R.  Jackfbn  and  to  J.  Pownall,  May  —  Auguft,  1765,  4  Bernard  Pa- 
pers, 1-10.  He  alfo  recriminated  by  charging  the  Surveyor  General 
with  remiflhefs  in  executing  the  Acts  of  Trade  ;  and  vehemently  com- 
plained  that  none  of  the  officers  of  the  Navy  except  Captain  Bijbof  would 
confult  with  him  about  feizures.  Bernard  to  Halifax,  July  1,  1765. 
lb.  130. 
Charges  On  the  9U1  of  May  Collector  Robin/on  and  Captain  Antrobus  laid  an 

againft  the         information  before  the  Governor,  that  after  their  feizure  of  (aid  veflel 

■Lu!\jces  °'  and  her  cargo,  and  while  Nicholas  Lech  mere,  fearcher  and  land  waiter 
of  the  cuftoms  in  Rhode  I  (land,  and  his  (ervant,  in  whofe  cuftody  the 
veflel  had  been  left,  "  were  refreshing  themielves  on  shore  within  One 
hundred  yards  of  the  Veflel,*'  the  cargo  was  carried  away,  and  the  veflel 
unrigged  and  (buttled,  by  perfons  unknown.  44  Mais.  Archives,  554. 
On  the  1 1  th  of  May,  Robin f on,  by  the  Governor's  requeft,  at  a  fpecial  meet- 
ing of  the  Council  fummoned  for  the  purpofe,  filed  a  complaint  againft 
divers  Juftices  of  the  County  of  Briftol,  for  not  yielding  him  proper  aflift- 
ance  in  the  recovery  of  the  goods.  lb.  556.  Council  Rec.  1765,  fol.  37  3. 
Bernard  to  Robinfon,  May  8  &  9,  1765,4  Bernard  Papers,  44,  45. 
Bernard  to  Halifax,  May  11,  1765,  3  lb.  an.  The  Juftices  were 
fummoned  to  appear,  and  made  anfwers,  to  which  Robin/on  replied,  and 
depofitions  were  taken.  Proceedings  in  Council,  June  5  &  13,  1765, 
Copy  in  Secretary's  Office  of  Council  Rec.  1765-17 74,  fol.  3,  9.  44 
Mais.  Archives,  559.  56  lb.  450.  66  lb.  312,313,310-328.  One 
of  the  Juftices  was  Samuel  White  *  of  Taunton,  who  was  Speaker  of  the 
Houfe  of  Reprefentatives  this  year,  and  who,  as  tradition  reports,  was 
44  famed  for  his  accuracy  in  making  writs."  Holmes's  Addrefs  to  the 
Briftol  Bar,  8.  The  others  were  Timothy  Fales%  James  Williams,  Ezra 
Richmond,  and  Jeratbmeel  Boivers. 
Anfwcr  of     •    The   Juftices   anfwered   that  Robin/on,  when   he   applied    to   them, 

the  Juftices.  would  not  fu  bin  it  his  com  million  to  their  infpeclion,  but  "Immediately 
demanded  a  Warrant  to  fearch  the  Stores  of  Job  Smith  and  all  other 
Sufpecled  places,  without  prefering  any  Written  Complaint  or  offering  to 
make  Oath  to  his  Sufpicion  of  the  facts.  Whereupon  we  feverally 
told  him  it  was  a  new  matter,  6c  that  we  Doubted  of  our  Power  to  Grant 
fuch  a  Warrant  as  he  Demanded  and  chofe  to  Consider  of  the  Matter, 
and  under  thefe  Circumftances  we  Sufpended  the  Matter  for  Confuta- 
tion. May  it  pleafe  your  Excellency  we  beg  leave  to  obferve  that  M? 
Robinfon  doth  not  pretend  that  he  had  any  Writ  of  Afliftance  or  if  he 
had  that  he  shewed  it  to  any  of  us ;  whereup?  we  Confidered  whether  as 
Juftices  of  the  Peace  we  were  obliged  to  Grant  a  General  Warrant  to  break 
up  all  Sufpecled  Houfes  or  Even  any  particular  Houfe  to  Search  for 
goods  taken  away  as  thefe  were.  Efpecially  to  a  perfon  who  Shewed  us 
no  Power  he  had  to  demand  one  and  who  prefented  us  no  Regular  Com- 
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plaint  Tho'  Requested  We  thought  it  not  Incumbent  on  us  by  the  Com-  1 76^ 
mon  Law  if  not  Repugnant  to  it.  And  if  there  is  any  all  of  Parliament  s*^^v^w 
Injoy"*  it  upon  us  it  had  not  come  to  our  knowledge,  we  thought  it 
our  Duty  to  attend  to  the  obfervance  of  all  Laws  and  not  to  take  fuch 
Steps  in  the  Execution  of  any  Suppofed  one  as  to  Infringe  on  others 
that  were  known."  And  they  add  that  Robin/on  by  their  affiftance  ob- 
tained entrance  without  a  warrant  into  every  houfe  which  he  defired  to 
fearch.  The  original  an  Avers,  drawn  by  Samuel  Wbite^  are  in  44  Mais. 
Archives,  560-564. 

On  the  24th  of  July  1765,  the  Chief  Juftice  and  the  Attorney  General  Committee 
were  appointed  by  the  Governor  and  Council  a  Committee  "  to  confider  appointed, 
whether  Juftices  of  the  Peace  in  America  are  obliged  or  impowered  by 
Law  to  grant  Warrants  to  break  open  Stores  or  other  Houfes  to  fearch 
for  Cuftomable  Goods ;  "  and  on  the  31ft  of  July,  at  a  Council  at  which 
the  fame  perfons,  except  Hubbard y  were  prefent  as  on  the  15th  of  April, 
(Jufra%  437,)  and  alfo  James  Otis  (of  Barnftable)  &  Royall  Tyler  ^  made 
this  report,  the  original  of  which,  with  the  order  thereon,  both  in  Hutch- 
infon's  handwriting,  are  preferved  in  66  Mais.  Archives,  329-332,  and 
copied  in  Council  Rec.  1 765-1 774,  fol.  24  &  seq. : 


"  To  His  Excellency  Francis  Bernard  Efqr  Governor  in  chief  &c. 

"  In  obedience  to  the  Order  of  Your  Excellency  in  Council  we 
1  have  confidered  the  Points  referred  to  us,  and  find  That  by  the  All 
1  of  Parliament  of  the  14th  of  Charles  the  fecond  intitled  An  Aft  for 
1  preventing  frauds  &  regulating  abufes  in  His  Majeftys  cuftoms  it  is 
1  among  other  things  enacted  *  that  it  fhall  be  lawful  to  or  for  any  per- 
1  fon  or  perfons  authorized  by  writ  of  affiftance  under  the  feal  of  His 
'  Majefty's  court  of  exchequer  to  take  a  conftable,  headborough  or 
'  other  publick   officer  inhabiting  near  unto  the  place  &  in  the  day 

*  time  to  enter  &  go  into  any  houfe  fhop  cellar  warehoufe  or  room  or 

*  other  place  and  in  cafe  of  refinance  to  break  open  doors  chefts  trunks 
1  and  other  package,  there  to  feize  &  from  thence  to  bring  any  kind 
1  of  goods  or  merchandize  whatfoever  prohibited  and  uncuftomed  '  And 
'  that  by  a  fubfequent  claufe  in  the  fame  Aft  it  i*  further  enafted  *  that 
1  all  Officers  belonging  to  the  Admiralty  Captains  &  Commanders  of 
'  Ships  Forts  Caflles  &  Blockhoufes,  as  alfo  all  Juftices  of  the  Peace 
1  Mayors  Sheriffs  Bailiffs  &  Headboroughs  and  all  the  King's  Majefty's 

*  Officers  Minifters  &  Subjefts  whatfoever  whom  it  may  concern  shall 

*  be  aiding  and  afTifting  to  all  and  every  perfon  or  perfons  which  are  or 
'  fhall  be  appointed  by  His  Majefty  to  manage  his  cuftoms  and  their 

*  refpeftive  deputies  in  the  due  execution  of  all   and   every   aft  and 

*  thing  in  and  by  this  prefent  Aft  required  and  enjoined.'  And  that  by 
'the  Aft  of  the  feventh  &  eighth  of  William  the  third  intitled  *  An 

*  Aft  for  preventing  frauds  &  regulating  abufes  in  the  Plantation 
4  trade '  the  fame  Powers  and  authorities  are  given  to  the  Officers  of 

"the 
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1  the  cuftoms  in  the  Plantations  for  visiting  8c  feizing  (hips  8c  taking 
1  their  entries  8c  for  feizing  fecuring  8c  bringing  on  (bore  any  prohibited 
'  or  uncuftomed  goods  as  are  provided  for  the  Officers  of  the  customs 
4 in  England  by  the  Aft  of  the  14**  of  Charles  the  fecond  and  that 
1  by  the  fiune  Aft  of  William  the  Third  it  is  further  provided  4  that  the 
'  like  afliftancc  (hall  be  given  to  the  faid  Officers  in  the  execution  of 
4  their  office  as  by  the  (aid  laft  mentioned  Aft  is  provided  for  the  Offi- 
4  cers  in  England.'     But  we  do  not  find  that  Juftices  of  the  Peace  by 

*  any  claufe  in  the  aforefaid  Aft  of  14**  of  Charles  the  fecond  or  by 
'  any  claufe  in  any  other  Aft  of  Parliament  which  extends  to  the  Plan- 
4  Cations  or  by  the  common  law  or  by  any  law  of  this  Province  are 
1  obliged  or  impowered  to  grant  Warrants  to  break  open  fiores  or  other 
4  houfes  to  fearch  for  cuftomable  goods,  and  we  apprehend  the  only 
4  provifion  for  that  purpoie  is  by  a  writ  of  afliftancc  from  the  Superior 
4  Court  of  judicature  Sec.  to  which  Court  the  Aft  of  this  Province 

*  conftituting  the  fiune  gives  the  like  Powers  with  thole  of  the  court  of 

*  exchequer  in  England.  All  which  is  humbly  fubmitted  to  your  Ex- 
4  cellency's  judgment. 

44  Bofton,  July  31,  1765.  44  T  Hutchinson 

44  Edm  :  T&OWB&IDCB." 
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44  The  foregoing  Report  was  accepted,  and  the  Opinion  therein  given 
was  unanimoufly  declared  to  be  the  Opinion  of  the  Board ; "  and  it 
was  Refblved,  that  44  Mr.  Robinfon  not  having  then  procured  a  Writ 
of  A fli fiance  (as  he  hath  fince  done)"  the  Juftices  were  juftified  in 
doing  as  they  did,  and  the  complaint  was  difmifled. 

The  faft  that  James  Boxvdoin  and  Otis' s  father  concurred  with  the 
reft  of  the  Council  in  this  Opinion  goes  far  to  show  that  the  legality  of 
Writs  of  Afliftancc  was  then  confidered  to  be  eftablished  beyond  con. 
troverfy.     But  fuch  acquiefcence  did  not  laft  much  longer. 

The  development  of  public  fentiment  in  this  year  is  well  shown  in 
the  familiar  letters  of  Hutcbinfon  to  Jack/on^  agent  of  the  Province  in 
England.  On  the  5th  of  May,  1765.  he  faid  :  *4  I  do  not  believe  that 
the  officers  of  the  cuftoms  are  better  fupported  in  the  execution  of  their 
truft  in  any  government  upon  the  continent  than  they  are  in  thb.  The 
charge  againft  the  governor  feems  to  be  that  he  is  too  aftive.  The 
council  are  always  ready  to  do  what  is  proper  on  their  part.  Every 
officer  for  whom  it  has  been  defired  has  been  furnished  with  a  writ  of 
afliftants,  which  have  been  refufed  in  moft  of  the  other  governments.'* 
26  Mafs.  Archives,  138.  In  a  letter  of  June  4,  1765,  but  marked  in 
his  letter-book  4t  not  fent,"  he  wrote  :  "  I  think  the  A  els  of  Trade  are 
better  obferved  than  in  any  time  paft.  All  the  officers  of  the  cuftoms 
in  this  Province  have  been  furnifhed  with  writs  of  afliftancc  I  have  alfo 
ifliied  them  to  the  officers  in  Rhode  I  (land  for  that  part  of  their  dis- 
trict which  lyes  in  this  Province."  lb.  139.  In  a  Similar  letter  of  the 
next  day  :  "  The  ftamp  aft  is  received  with  us  as  decently  as  could  be 
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expefted.  The  aft  will  execute  itfelf,  &  there  is  no  room  for  evafion  ;  1 70  C 
and  if  there  was,  I  am  Cure  the  executive  court  would  (how  no  counte-  v^^*\/*^»^ 
nance  to  it.*'  lb.  140.  On  the  6th  of  Auguft :  "  I  hope  we  fhall  be 
able  to  keep  peace  in  the  execution  of  the  (lamp  aft,  notwithstanding 
all  the  newspaper  threats ;  but  pray  do  not  be  in  great  hade  with  more 
of  the  fame  fort.  I  do  not  mean  to  infinuate  that  they  would  not  be 
fubmitted  to,  but  they  will  caufe  an  alienation  of  afleftion  which  mull 
have  an  ill  effect."  lb.  145.  Ten  days  later,  after  the  diftributor  of ' 
(lamps  had  been  burned  in  effigy,  and  ten  days  before  the  deftruftion  of 
the  Chief  Juftice's  own  houfe  by  the  mob,  he  wrote  :  "  I  made  a  poor 
judgment  when  I  wrote  you  before,  &  find  I  promifed  myfelf  what  I 
wi Hied  rather  than  what  I  had  reafon  to  expeft.  I  am  now  convinced 
that  the  people  thro*  the  continent  are  imprefTed  with  an  opinion  that 
they  are  no  longer  confidered  by  the  people  of  England  as  their  fellow 
fubjefts  &  entitled  to  englifh  liberties;  &  they  expeft  fome  tragical 
events  in  fome  or  other  of  the  colonies  ;  for  we  are  not  only  in  a  deplora- 
ble fituation  at  prefent,  but  have  a  difmal  profpect  before  us  as  the  com- 
mencement of  the  aft  approaches.  If  there  be  no  execution  of  it  all 
businefs  mud  ceafe ;  and  yet  the  general  voice  is,  it  cannot  be  carried 
into  execution."  lb.  145,  fupplemental  leaf.  In  a  letter  to  the  fame 
of  September  1a,  1765,  he  wrote:  "The  late  afts  of  Parliament  for 
raifing  a  revenue  from  MolaAes  &  a  duty  on  Stamps  have  caufed 
great  part  of  the  people  in  the  Colonics  to  run  di  ft  rafted.  The  pofts 
I  fuftain  have  made  me  their  objeft  in  this  Province."  [Then  follows 
the  ftatement  of  the  cafe  of  the  Writs  of  Afliftance,  already  quoted, 
fupra,  415,  note.]  "  The  Stamp  duty,  although  I  always  feared  the 
confequence  of  it  would  be  bad,  both  to  the  nation  &  colonies,  and  pri- 
vately &  publickly  declared  my  thoughts  upon  it,  yet  after  the  parting 
the  aft  I  could  not  avoid  confidering  it  as  legally  right,  the  Parliament 
being  beyond  difpute  the  fupreme  legislature  of  the  Britifh  dominions  \ 
but  our  friends  to  liberty  take  advantage  of  a  maxim  they  find  in  Lord 
Coke  that  an  aft  of  Parliament  againft  Magna  Charta  or  the  peculiar 
rights  of  Englishmen  is  ipso  facto  void.  This,  taken  in  the  latitude  the 
people  are  often  enough  difpofed  to  take  it,  muft  be  fatal  to  all  Govern- 
ment &  it  feems  to  have  determined  great  part  of  the  colonies  to  oppofe 
the  execution  of  the  aft  with  force  &  to  show  their  refentment  againft 
all  in  authority  who  will  not  join  with  them."  He  then  gives  an  account 
of  the  deftruftion  of  his  houfe  and  papers  ;  and  adds  :  '*  I  am  ftill  of  the 
mind  I  always  have  been  that  thofe  afts  of  Parliament  have  been  un- 
feafonably  pufhed."     lb.  153,  154. 

"  The  change  of  the  currency,  writs  of  afliftance,  &  letters  in  favour       Hutchinfon 
of  the  (lamp  aft  are  faid  to  be  the  reafons  of  my  being  particularly  obnox-    to  Conway, 
ious  1  but  the  difpofition  to  tumult  in  general  is  undoubtedly  occafioned    October, 
by  an  apprehenfion  prevailing  among  the  People  that  they  are  deprived      '  ■5* 
of  the  liberties  of  Englifhmen ;  &  every  attempt  to  maintain  in  them  a 
due  fenfe  of  their  connexion  with  Great  Britain  is  mifconftrued  into  an 
56  attempt 
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1 76  C.        attempt  to  inflave  them,  Be  the  officers  of  the  crown  for  doing  what  at 
v/V%^    any  other  time  would  be  thought  their  duty  are  now  charged  with  (up- 
porting  the  meafures  of  the  miniftry  Be  (acrificing  the  rights  of  the  Peo- 
ple."    Hutchinfon  to  Seymour  Conway,  October  1,  1765,  lb.  155. 
See  other  quotations  from  Hutchinfon*!  letters,  fufra,  415,  note. 
Bernard  &        Bernard  and  Hutchinfon  were  very  bitter  againft  Otis.    "  Some  of 
Hutchinfon    I  them  talk  as  if  this  Town  was  to  remain  forever  independent  of  the 
on  Otis.  I  King's  Government :  One  (ays,  Let  us  fee  now,  who  will  feize  Merchants 

■  Goods,  what  Judge  will  condemn  them,  what  Court  will  dare  grant 
writs  of  afliftance  now ;  Other  talk  as  familiarly  of  turning  out  the 
Governor,  (for  adhering  to  the  King  Be  Parliament)  as  they  could  do  at 
Rhode  I  (land  or  Connecticut."  [The  Governors  of  thofe  Colonies 
were  elected,  inftead  of  being  appointed  by  the  King,  as  in  Maflachu- 
fetts  Bay.]  "  Mean  while,  Otis  (who  perhaps  is  as  wicked  a  man  as 
lives)  publiflies  every  week  inflammatory  invectives  againft  the  Govcr- 
: '  nor  Be  Government."     Bernard  to  John  Pownall,  November  26,  1765, 

5  Bernard  Papers,  46.  "I  will  hold  out  as  long  as  poflible.  To  die 
by  inches  will  pleafe  my  great  adversary  the  prefent  champion  for  lib- 
cities.  What  will  poftcrity  (ay  of  him  when  they  reflect,  upon  or  feel 
the  ruin  he  has  brought  upon  his  country."  Hutchinfon's  letter  of 
December  24,  1765,  "  not  fent,"  26  Mais.  Archives,  185.  &  <vid.  lb. 
187.  In  a  fubfequent  letter  to  Governor  P(rwnaUy  (quoted  at  fome 
length  infra \  444,  445,)  Hutchinfon  (poke  of  Otis  as  **  a  meteor  which 
has  appeared  fince  you  left  the  Province  in  the  Maflachufctts."  lb.  215. 
44  The  man  Two  years  later  Hutchinfon  wrote  :  4t  We  have  now  and  then  flames 
is  mad.  from  our  firebrand.     I  wish  I  could  think  them  piefages  of  his  extinc- 

tion." Letter  of  February  17,  1768,  lb.  289.  In  January  1768  he 
reported  that  during  the  election  of  Councillors  "  Otis  like  an  enraged 
Daemon  ran  about  the  houfe."  25  lb.  262.  And  the  Governor  (aid 
that  Otis  at  the  fame  feflion  4*  behaved  in  the  houfe  like  a  madman." 
Letters  of  Bernard,  Gage  &  Hood,  (Bofton,  1769)  9.  It  is  not  quite 
clear  whether  the  writers  perceived  (what  was  probably  the  fall)  that 
the  mind  of  Otis  was  already  afteded.  See  2  John  Adams's  Works, 
163,  214,  219,  220 ;  Tudor's  Life  of  Otis,  174,  356,  364  j  1  Gordon's 
Hift.  U.  S.  204;  6  Bancroft's  Hist.  U.  S.  120,  310;  Mafs.  Hift.  Soc. 
Proceedings  1858,  p.  53  ;  Oliver  to  Bernard,  December  3,  1769,  infra , 
462.  Perhaps  the  more  natural  inference  is  that  they  only  reechoed  the 
voice  of  the  Houfe  of  Lords  in  February  1766  — "  the  man  is  mad." 
Hoi  lid  ay's  Life  of  Mansfield,  248.  16  Pari.  Hift.  172. 
The  effeft  ^l  lnc  en<*  °^  ll*$  7°hn  Adams  wrote  in  his  diary ;  ••  The  Stamp 
of  the  Stamp  Act.  has  raifed  and  fpread  through  the  whole  continent  a  fpirit  that  will 
A 61.  be  recorded  to  our  honor  with  all  future  generations.     In  every  col- 

ony, from  Georgia  to  New  Hampshire  inclufively,  the  rtamp  diftributers 
and  infpeftors  have  been  compelled  by  the  unconquerable  rage  of  the 
people  to  renounce  their  offices."  4*  The  people,  even  to  the  lowed 
ranks,  have  become  more  attentive  to  their  liberties,  more  inquifitive 
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about  them,  and  more  determined  to  defend  them,  than  they  were  ever  1 7^5* 
before  known  or  had  occafion  to  be."  a  John  Adams's  Works,  154.  v^^*\/*^»^ 
8c  *vid.  lb.  169,  173  ;  Trowbridge  to  Hutchinfon,  December  a,  1765, 
35  Mats.  Archives,  39 ;  Otis's  Argument  on  the  19th  of  December, 
1765*  for  the  Opening  of  the  Courts,  ante,  aoa  %  Franklin's  Exami- 
nation before  the  Houfe  of  Commons  in  February,  1766,  4  Franklin's 
Works,  167,  169,  176,  178,  196,  198,  &  16  Pari.  Hift.  140,  141, 145, 

147,  159,  160  j  5  Bancroft's  Hift.  U.  S.  cc.  19,  ao.  - — ■ — ■ — " 

At  the  fame  time  Hutcbinfon's  tone  changed  —  ((retching  the  author-  Hutchin- 
ity  of  Alls  of  Parliament  beyond  what  had  ever  been  aflerted  in  Eng-  j°n's  change 
land,  {V\d.  poft,  H)  and  more  than  infinuating  the  neceflity  of  forcible 
meafures,  and  habitual  interference  with  the  internal  affairs  of  the  Colony. 
"  I  thought  we  had  fettled  a  tolerable  fyftem  of  colony  law  in  this 
province  —  that  where  the  local  laws  did  not  provide,  the  law  of  Eng- 
land, not  meerly  as  it  flood  when  we  came  over  here,  but  as  it  has  been 
from  time  to  time  amended  by  fubfequent  ftatutes,  except  fuch  (lat- 
utes  as  apparently  were  confined  to  the  realm,  was  the  only  certain  rule 
of  law  in  judicial  proceedings,  and  that  upon  other  plans  the  law  would 
be  vague  and  uncertain,  8c  1  was  in  hopes  to  have  lived  to  fee  no  body 
doubt  of  the  reafonablenefs  of  it.  But  all  of  a  fudden  from  this  fatal 
aft  we  have  it  advanced  that  alls  of  parliament  of  England  or  Great 
Britain  have  no  more  relation  to  us  than  alls  of  parliament  of  Scotland 
had  before  the  Union.  The  King  of  Great  Britain  indeed  is  our  Sov- 
ereign, but  wc  have  no  rcprcfcntation  in  parliament,  &  flriltly  fpeak- 
ing,  not  meerly  thofe  alts  which  lay  taxes  upon  us,  but  no  other  alls 
any  further  than  we  adopt  them,  are  binding  upon  us.  In  converfation 
with  Hopkins,  the  late  Governor  of  Rhode  Ifland,  a  few  weeks  ago, 
who  profefles  to  be  of  this  principle,  I  aflced  him  what  conftrucVion  he 
gave  to  the  reflraint  in  their  charter  from  making  laws  repugnant  to 
the  laws  of  England.  '  Oh  !  the  common  law  as  it  flood  when  their 
charter  was  granted.' "  "If  laws  immediately  refpeding  us  are  not 
obligatory,  furely  thofe  of  a  more  general  nature  are  not  fo,  &  I  know 
not  by  what  law  I  am  to  judge  or  be  governed."  "  In  order  to  our 
future  peace  8c  happinefs,  it  feerns  abfolutely  neceflary  that  the  rela- 
tion between  Great  Britain  and  her  colonies  (hould  be  made  certain, 
8c  then  that  the  authority  in  each  colony  (hould  be  ftrengthened  fo 
as  to  maintain  and  preferve  this  relation.  But  this  requires  superior 
wifdom.  All  the  fervice  I  ever  hoped  to  be  capable  of  is  to  represent 
the  true  (late  of  our  cafe."  Letter  of  February  26,  1766,  a6  Mais. 
Archives,  197,  198.  "As  Chief  juftice  I  am  fworn  to  judge  accord- 
ing to  law.  I  look  upon  alls  of  parliament,  not  re  ft  rained  to  the  realm, 
as  binding  the  colonifts  where  the  local  laws  are  filent,  and  controlling 
thofe  laws  themfelves  where  they  are  made  to  refpell  them.  The 
chief  juftice  of  Rhode  Ifland  fuppofes  no  all  of  parliament  can 
controul  a  law  of  that  colony.  Should  there  be  allowed  fuch  diflb- 
nance  in  a  point  of  this  importance  ?     I  wi(h  to  fee  known  eflablifhed 
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principles,  one  general  rule  of  fubjeflion,  which  once  acknowledged, 
any  attempts  in  oppofition  to  them  will  be  more  eafily  re  lifted  and 
cruflied.  When  this  is  done,  will  it  not  be  convenient  to  fa  miliaria; 
to  a£ls  of  parliament  made  immediately  to  rcfpecl  us  i  Should  a  feflioo 
pal*  without  one  or  more  a&s  of  this  ion  j  Tome  times  general,  fome- 
tiiiu  s  they  may  refpect  a  particular  colony.  Proper  fubje£U  will  always 
occur-**     Letter  of  April  at,  1766,  lb.  a  a  8, 

But  Ifutibinfon  was  never  very  fcrupulouj  about  reftraining  the  liber- 
ties of  the  people.  As  early  as  July  1764  be  not  only  agreed  that  **  it 
is  poflible  for  Parliament  to  pals  Acls  which  may  abridge  Biirim  Sub- 
jects of  iv hat  arc  generally  called  natural  rights,1*  but  was  "  willing  to 
go  farther,  k  fuppofe  that  in  fame  cafes  il  U  reasonable  k  necessary, 
even  though  fuch  rights  should  have  been  itrengtbened  6c  confirmed 
by  the  molt  folemn  fanclious  k  engagements.  The  rights  of  parts  &, 
individuals  mutt  be  given  up  when  the  fafety  of  the  whole  shall  depend 
upon  it/*  ad  Mafs.  Archives,  90*  Compare  his  Charge  to  the  Grand 
jury  in  1767,  ante*  a34  *  hi*  W*U  known  laying  in  January  1769  — 
"  There  mult  be  an  abridgment  of  what  are  called  English  liberties  — " 
Letters  of  Hutchinfon,  &c.  (Bofton,  J 77  3)  16  j  and  Edmund  Quincy 
to  John  Hancock,  March  15,  1776,  Mali.  Hii't.  Soc>  Proceedings  \%&tt 
p.  30, 

On  the  8th  of  March  1766,  Hmtcbmfin  wrote  a  long  letter  to  Gover- 
nor PoivnuH,  for  the  avowed  purpofe  of  acquainting  him  "  with  the  rife 
and  progrefr  of  tbb  taint  of  principles  and  the  degree  to  which  it  pre- 
vails/' an  outline  of  which  is  shown  by  the  following  extracts;  "  J  have 
often  had  occalion  to  re  Heft  upon  your  fenttments  of  the  People  of 
America,  more  juftiy  Kinucd,  from  the  experience  of  a  few  years,  than 
my  own,  from  living  among  them  al|  my  days,  A  thought  of  inde- 
pendence I  could  not  think  it  pomblc  should  enter  into  the  heart  of  any 
man,  in  his  feufes,  for  ages  to  come.  You  have  more  than  once  hinted 
to  me  that  1  was  miftaken,  and  I  am  now  convinced  that  I  was  lb/* 
"  It  is  not  more  than  two  years  since  it  was  the  general  principle  of  the 
colonics,  that  in  all  matters  of  privilege  or  rights  the  determination  of 
the  Parliament  of  Great  Britain  mutt  be  deciuVc."  M  Until  the  late 
acl  which  lowered  the  duties  upon  inolatTcs  &  fugar,  with  a  profcOcd 
defjgn  to  rail'e  a  revenue  from  them,  few  people  in  the  colonies  had 
made  it  a  quell  ion  how  far  the  Parliament,  01  right,  might  impure  taxes 
upon  them.  When  this  fir  ft  became  a  topic  It  for  coiwerfation,  ftw  or 
none  were  willing  to  admit  the  right,  but  the  power ,  and  from  thence 
the  obligation  to  fubmit,  none  would  deny.  The  Maflachui'etts  assem- 
bly was  the  firft  reprcfentative  body,  which  took  this  matter  into  con- 
lideration/1  He  then  defcribes  the  add  re  ties  from  Maflachufetts  and 
New  York  to  the  Houfe  of  Commons,  (fubftantialiy  as  in  the  third  vol- 
ume of  his  Hitlory,  113-115,)  and  adds:  "It  had  not  however  been 
fuggefted  that  the  flump  a£t  would  not  be  executed /*     But  foon  after, 
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"  the  refolves  of  the  Virginia  aflembly  were  fent  hither.  A  new  fpirit 
appeared  at  once.  An  aft  of  Parliament  againft  our  natural  rights  was 
ipfo  facto  void,  and  the  people  were  bound  to  unite  again fl  the  execution 
of  it.*'  "  If  the  aft  should  be  repealed,  we  shall  dill  be  in  a  deplorable 
condition.  In  the  capital  towns  of  feveral  of  the  colonies,  8c  of  this  in 
particular,  the  authority  is  in  the  populace,  no  law  can  be  carried  into 
execution  againft  their  mind.  I  am  not  fure  that  the  A  6b  of  Trade 
will  not  be  considered  as  grievous  as  the  (lamp  a£t.  I  doubt  whether 
at  prefent,  any  cuftom  houfe  officer  would  venture  to  make  a  feizure." 
a6  Mafs.  Archives,  207-210. 

In  a  poflfcript  of  a  few  days  later  to  the  fame  letter,  Hutcbinfon  men- 
tions "  a  feizure  of  molasses  &  fugar  at  Newbury  \  half  a  dozen  boats, 
well  manned,  went  after  the  officer,  took  the  goods  from  him  and  the  boat 
he  was  in, and  left  him  all  night  upon  the  beach.  A  proclamation  with 
promife  of  reward  upon  difcovery  is  nothing  more  than  the  shew  of  au- 
thority, no  man  will  venture  a  difcovery,  and  I  imagine  a  few  more  fuch 
inftances  will  make  it  fettled  law  that  no  a&  but  thofe  of  our  own  legif- 
latures  can  bind  us."  26  Mais.  Archives,  214.  The  Governor's  pro- 
clamation, which  ftates  that  this  refcue  was  on  the  10th  of  March,  is  in 
the  Bofton  Gazette  of  March  17,  1766.  On  the  fame  day  the  Gover- 
nor wrote  to  Secretary  Cotrwaj  and  to  the  Lords  of  Trade :  ••  Upon 
this  occasion  People  do  not  wonder  at  the  goods  being  refcued,  but  at 
an  Officer's  being  fo  hardy  8c  foolish  as  to  feize  them  8c  think  he  would 
be  able  to  retain  them.  Under  the  prefent  dominion  of  the  People  I 
have  never  expected  that  any  goods,  tho'  ever  fo  notoriously  forfeited, 
would  be  feized,  or  fecured  or  profecuted  ;  an  attempt  of  that  kind  be- 
ing judged  impracticable  in  every  ftep  by  fome  of  the  mod  diligent  8c 
difcrete  Cuftom  houfe  officers."    4  Bernard  Papers,  218. 

Hutcbinfon  wrote  again  to  Governor  Ptrwnall  on  the  nth  of  May, 
1766,  of  the  anticipated  repeal  of  the  Stamp  A&  :  "  Our  advices  are  as 
late  as  the  8  of  March,  8c  though  we  do  not  know  the  a£l  of  repeal  has 
pafled  through  all  branches,  yet  we  are  told  it  certainly  would  pafi." 
"  We  were  in  fuch  a  ftate  that  nothing  short  of  an  armed  force  in  every 
colony  could  have  carried  the  (lamp  a£t  into  execution,  nor  do  I  think 
the  people  ever  will  fubmit  to  internal  taxes.  It  is  well  if  no  oppofition 
is  made  to  other  duties.  I  hear  the  great  haranguer  told  the  inhabitants 
of  Bofton  in  town  meeting  laft  week  the  merchants  were  fools  for  fub- 

mitting  to  duties  and  reftraints  upon  trade.     P had  information  of 

a  veflel  unloading  dutch  goods  from  Statia  a  few  days  ago,  but  he  did 
not  think  it  fafe  to  go  himfelf,  nor  could  he  find  anybody  elfe  who  would 
venture  to  feize  her."     26  Mafi.  Archives,  231. 

Governor  Bernard ,  fomewhat  later,  wrote  :  "  Mr  Otis  at  a  meeting  at 
the  town  hall  (which  I  think  was  to  fix  a  time  for  rejoicings  for  the 
repeal)  in  a  fet  Speech  told  the  People  that  the  diftincYion  between  in- 
land taxes  8c  port  Duties  was  without  foundation ;  for  whoever  had  a 

right 


I766. 


Refcue  of 
goods  feized 
at  Newbury. 


Hutchinfon 
on  the  Repeal 
of  the  Stamp 

Aa. 


Bernard's 
account  of 
Otis's  fpeech 
thereon. 


446 


Appendix  I. 


I  700.  right  to  impofe  one  had  &  right  to  impofc  the  other ;  Sc  therefore  as  the 
Parliament  had  given  up  the  one,  (for  he  faid  the  A€t  fee  u  ring  the  de- 
pendency had  no  relation  to  Taxes)  they  had  given  up  the  other  1  A: 
the  Merchant!  were  great  fools,  if  they  fubmitted  any  longer  10  the 
Laws  re  ft  raining  their  Trade,  which  ought  to  be  free.  This  Speech 
made  a  great  deal  of  Notfe  1  Sc  it  was  obferved  by  iVriou*  Men,  that  Otis 
had  thereby  made  himfelf  anfwerablc  for  all  the  disturbances  which 
should  thereafter  happen  in  the  execution  of  the  Laws  of  Trade.  But 
the  natural  Confluence,  &  what  immediately  followed  was,  that  a 
com  mart  talk  prevailed  among  the  People  that  there  should  be  no 
more  Seizures  in  this  Town*  There  have  been  hut  two  Seizures  made 
in  the  Province  since  %  Sc  they  have  been  both  refcued  with  an  high 
hand.  In  that  at  Boftoo,  it  is  remarkable  that  the  Man  who  oppofed 
the  Officers  Cent  for  Otiif  Sc  he  went  thither  as  his  Counsellor.  This 
is  the  manner,  in  which  this  Man  &  his  Faction,  after  they  had  heard 
of  the  Repeal  of  the  Stamp  A  el,  prepared  to  make  a  return  for  it,  on 
the  part  of  the  Province."  Bernard  to  Shclburue,  December  12 ,  1766* 
4  Bernard  Papers,  a  Si* 

Both  thefe  fcuures  were  made  under  Writs  of  A  flirt  a  nee.     Neither  of 
them  feems  to  have  been  confidercd  by  Ustubinfm  important  enough  to 
be  mentioned,  either  in  his  correfpondence  or  his  Hiftory. 
Falmouth    /      The  firft  was  on   the  7  th  of  Auguft,   1766,  in  the  houfe  of  Enoch 


Riot. 


'/; 


llflcy  in  Falmouth,  now  Portland,  and  was  forcibly  and  publicly  refcued 
by  a  large  number  of  Perfoos,  Copies  of  Council  Rcc*  1763-1774* 
t  fol.  145,  Directions  of  Auguft  18,  1766,  to  Collector  and  Comptroller 
of  Falmouth,  in  5  Bernard  Papers,  193.  Governor  Bernard's  Proclama- 
tion of  lame  date  in  Bofton  Gazette  of  August  35*  In  a  letter  of  Au- 
guft  18  to  the  Lords  of  Trade  upon  this  affair.  Governor  Bernard  lays  1 
"As  often  is  any  Seizures  are  made  m  this  Province,  in  its  pre  lent  U;ne, 
fo  often  shall  I  have  a  proclamation  of  this  kind  to  iJTue,  which  is  now 
become  a  meer  farce  of  Government  j  since  no  one  dares  to  difcover  or 
proi'ecute  the  Offenders,  if  they  were  to  difpofed  ,  &  indeed  the  Offend- 
ers are  fome  times,  as  in  this  Cafe,  the  greater!  part  of  the  Town.  For- 
merly a  refcue  was  an  accidental  or  occasional  A  flair;  now,  it  is  the 
natural  Sc  certain  Confluences  of  a  feizure,  Sc  the  Effect  of  a  predeter- 
mined Refutation  that  the  Laws  of  Trade  Hi  all  not  be  executed.1* 
**  Thefe  are  the  Confequcnccs  of  the  general  Weakoeft  of  the  Govern- 
ment,  which  is  become  a  meer  Shadow.  J  expect  to  have  frequent 
occasion  to  repeat  to  your  Lordships,  that  this  Government  is  not  Like, 
by  any  internal  powers  of  its  own  to  recover  itfclf  from  the  great  blow 
it  has  lately  received.  The  popular  Leaders  have  laboured  fo  fuceefl- 
fully,  that  the  very  Principles  of  the  Common  People  are  changed  1  At 
they  now  form  to  themselves  pretensions  &  Expectations,  which  had 
never  entered  into  their  Heads  a  year  or  two  ago,**  4  Bernard  Papers  ( 
245.     See  also  Bernard  to  Shelburnc,  February  28,  1767,  6   lb.  197. 
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Contrail  with  these  Adams's  Diary,  November  1 i, 1766,  a  John  Adams's  1 766« 
Works,  203  ;  &  Otis  to  Conway,  June  9,  1766  :  "  Should  any  persons 
attempt  to  persuade  the  adminiftration,  that  the  colonifls  are  in  the  lead 
difpofed  to  forget  their  duty  and  loyalty  to  the  beft  of  Kings,  they 
will  foon  find  themfelves  confuted."  a  Sparks*s  Amer.  Biog.  ad 
feries,  145,  146. 

The  other  affair,  called  by  the  Governor  in  his  letter  of  February 
38,  1767,  "  the  Riot  at  Bofton,"  and  in  that  of  the  previous  De- 
cember (supra,  446,)  a  feizure  "  refcued  with  an  high  hand,"  was  as 
follows : 

On  the  14th  of  September,  1766,  Hallvwell,  the  Comptroller  of  the 
Cuftoms  of  the  Port  of  Bofton,  and  Sheaf e,  the  Deputy  Collector,  in- 
formed the  Governor  and  Council  that,  upon  going  to  the  cellar  of  the 
houfe  of  Daniel  Malcolm  in  the  north  part  of  Bofton  with  a  Writ  of 
Afliftance  and  a  Deputy  Sheriff  to  feize  uncuftomed  goods,  they  had  been 
denied  admittance,  and  oppofed  by  Malcolm  with  fword  and  piftols,  and 
threats  of  death  to  any  one  who  should  attempt  to  open  the  door.  The 
Council  (Prefent :  the  Governor,  Danfortb,  Erving,  Bvwdoin,  Hub' 
bard.  Gray,  Rufell,  Flucier,  Tyler  &  Pitts)  advifed  the  Governor  to 
inform  the  officers  "  that  this  Board  are  willing  to  do  what  in  them  lies 
for  the  afliftance  of  the  officers  in  the  execution  of  his  warrant,  when 
their  interposition  shall  appear  to  be  neceflary,  but  that  it  is  their  opin- 
ion that  as  the  sheriff  has  it  in  his  power  to  raife  the  Pojfe  Comitates,  any 
aid  from  his  Excellency  and  the  Board  does  not  appear  at  prefent  to  be 
needful."  The  Collector  and  Comptroller  accordingly  went  with  the 
Sheriff  to  the  houfe,  but,  as  the  Governor  the  next  day  informed  the 
Council,  "  found  the  houfe  shut  up  clofe  and  furrounded  with  a  great 
number  of  people,  fome  of  the  moft  credible  of  which  informed  the 
officers  that  if  they  offered  to  force  the  houfe  they  would  be  in  danger 
of  their  lives,  and  they  were  thereby  prevented  entering  the  houfe." 
The  officers  and  other  witneffes  were  called  in,  and  gave  their  affidavits 
before  the  Council.  Copies  of  Council  Rec.  1765-1774,  fol.  157, 158. 
88  Mafs.  Archives,  191-198.  Bernard  to  Lords  of  Trade,  October  10, 
1766,  4  Bernard  Papers,  152. 

The  teftimony  taken  on  this  occafion  fhows  how  well  inftrufted  the 
people  were  in  the  principles  of  law  applicable  to  the  cafe,  perhaps  by 
Otis,  who  was  counfel  for  Malcolm.  Bernard  to  Shelburne,  December 
22,  1766,  fupra%  446.  But  compare  Gage  to  Hillfborough,  O&ober 
31,  1768;  "Copies  of  Letters  from  Governor  Bernard,  &c.  to  the 
Earl  of  Hillfborough,"  25  \  Burke's  Speech  in  1775  on  Conciliation 
with  America,  2  Burke's  Works,  (Bofton  ed.  1839)  36,  37  1  At- 
torney General  De  Grey,  January  26,  1769,  1  Cavendish  Debates, 
196. 

Stephen  Greenleaf,  the  Sheriff,  teftified,  that  he  "  left  the  Officers       Sheriff's 
of  y*  Cuftoms  &  went  singly  up  to  a  great  Number  of  people  who  were  teftimony. 
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collided  at  the  head  of  y.  Street  leading  to  Malcolm**  houfe  &  expof- 
tulatcd  with  them  Tonic  time ;  that  he  was  Civilly  treated  by  them*  but 
was  aflured  that  no  admlflion  into  Capt  Malcolm*  houfc  would  be  fuf- 
fcr'd  except  the  Cuftom  houfc  Officer?  would  go  before  a  Juftice  & 
make  Oath  who  their  Informer  was;  the  declarant  then  informed  them, 
as  he  had  before  desired  Cap*  Nicholls  to  inform  M*  Malcolm,  that  the 
Collector  $t  Comptroller  had  both  made  Oath  before  Mr  J  nil  ice  Hutch~ 
infon  that  they  bad  received  fuch  inform  a  tion  as  the  Warrant  fct  forth, 
and  that  he  did  not  apprehend  that  the  Lawi  obbg'd  them  to  tell  who 
their  Informer  was  \  a  reply  was  then  made  from  y*  Crowd  but  by 
whom  the  declarant  does  not  know,  that  tbty  knew  better,  and  that  y* 
Officers  should  5 ware  to  their  informer  before  they  should  go  into  the 
Houfe  \  the  declarant  then  informed  them  that  if  the  Cuflom  houfc 
Officers  should  think  proper  to  force  the  houfe  Sc  should  be  oppofM, 
they  knew  it  was  hi*  Duty  to  command  their  A  Alliance,  and  be  hop*d 
that  no  man  there  would  rcfufc  it  *  to  which  y*  general  voice  was  that 
they  hop'd  that  no  body  would  hurt  him,  they  knew  be  was  obliged  IO 
do  what  he  did,  but  they  belicv'd  that  he  would  have  no  Afliftance  ex- 
cept the  Informer  was  difcoverM  or  delivered  up  ;  the  declarant  remem- 
ber* to  have  heard  one  voice  from  behind  him  fay  *  Aye  'ivtll  aJliii 
you/  but  by  the  manner  of  pronunciation  &  tone  'of  voice  he  took  it  to 
be  Ironical  &  either  by  way  of  Ridicule  or  threat ning.  The  declarant 
fays  that  it  appearing  to  him  that  the  people  were  dctcrmm'd,  Sc  that 
any  further  eapoftulations  would  be  fruit  Left,  returned  to  y*  Officers  (who 
were  Handing  at  a  little  dt fiance)  and  ubfcrvM  to  them  that  it  grew 
late  &  night  would  foon  come  on,  that  the  ftreets  were  continually  fill- 
ing with  people,  that  they  muft  be  feasible  of  the  difficulty  of  the  affair 
they  were  upon  &  that  the  warrant  would  not  Juftify  a  forcible  Entrance 
into  any  dwelling  houfe  after  Sun  fct %  "  and  they  then  retired*  88  Mais. 
Archives,  196,  197. 

On  the  13th  of  October  the  Inhabitants  of  Bofton  in  town  meeting 
unanimoutly  appointed  Jama  Otis,  Joftpb  Jatkf*n%  Samuel  £Vwa//t 
y^hn  lIancoikt  William  Phillips  >  Timothy  /Vr-iur//,  y&htt  R$zue,  Samuel 
A  Jams  and  Jojhua  lUnJbavi  "  a  Committee  to  wait  on  hi*  Excellency 
the  Governor  in  Behalf  of  the  Town,  and  to  desire  he  would  be  pleated 
to  give  the  Secretary  Order*  to  furnish  the  Town-Clerk  with  Copies  of 
all  the  Depositions  relating  to  the  Informations  given  the  Cuftotn- 
Houfc  Officers,  and  the  Proceeding*  thereon,  that  fo  the  Town  having 
Knowledge  of  their  Accufers,  and  of  the  Nature  and  Design  of  the  Tes- 
timonies taken,  may  have  it  in  their  Power  to  rectify  Mil  takes,  and 
counterwork  the  Designs  of  any  who  would  represent  them  in  a  disad- 
vantageous Light  to  his  Majefty's  Minute  rs."  Bo  Aon  Gaiette  of  Octo- 
ber ij»  1766, 

The  Committee  obtained  the  copies,  and  took  other  depositions,  and 
reported  a  letter  to  Dennis  De  Btrdi,  the  agent  of  the  town  in  England, 

which 
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which  was  approved  in  town  meeting  on  the  a  ad  of  October,  and  con- 
tained thefc  paflages :  •«  Whatever  representation  may  have  been  made 
to  our  prejudice,  which  we  think  we  have  Tome  good  reafon  to  fufpclt, 
our  most  inveterate  enemy  dare  not  openly  aflert  that  the  civil  authority 
in  this  county  8c  even  thro*  the  province  has  not  as  good  reason  to  be 
aflured  of  the  afliftance  of  the  people  in  the  legal  exercife  of  power  as 
in  any  county  in  England.**  "  Mr  Malcomb  admitted  them  into  every 
appartment  faving  one  which  being  let  he  told  them  the  key  was  not  in 
his  pofleflion.  They  threatened  to  enter  by  force,  which  Mr  Malcomb 
told  them  they  muft  do  at  their  peril.  However  not  having  fufficient 
authority  as  they  apprehended,  they  then  retired.  Mr  Malcomb  Ap- 
posing they  would  return,  determined  to  fallen  his  houfe  that  if  they 
entred  it  should  be  forceably,  being  aflured  from  the  declarations  of  the 
perfon  who  hired  the  aforefaid  cellar  8c  his  own  knowledge  of  the  other 
appartments,  that  no  counterband  goods  were  there.  The  officers  re- 
turned in  the  afternoon  8c  after  fome  attempt  tho*  without  violence  to 
get  an  entry  they  again  retired  and  came  no  more.*'  Bofton  Town 
Kec.  1766,  fol.  721-726.  See  alfo  Bofton  Gazette  of  October  27, 
1766,  which  ftates  "  That  there  really  were  no  goods  in  the  Houfe 
liable  to  a  Seizure  ;  and  that  as  for  the  good  People,  who  were  curious 
fpectatorsy  they  behaved  as  orderly,  to  ufe  the  words  of  fome  of  the 
Deponents,  as  if  they  were  at  Church.*'  And  the  Gazette  of  Novem- 
ber 24  declares  that  "  the  Metropolis  has  shared  largely  in  thefe  vile 
and  falfe  Rcprefcntations,  from  the  Days  of  that  worthy  and  confeien- 

cious  C r  Mr.  B «/,  to  the  Affair  of  Capt.  M-lc — £V,  and  they 

have,  and  are  taking  proper  Measures  to  ward  off  the  Evils  they  have 
been  threatened  with.*'  See  also  Gazette  of  March  20,  1769;  &fupra, 
425,  note. 

In  the  following  December,  the  Governor's  proceedings  were  de- 
nounced by  Otis  in  the  Houfe  of  Reprefentatives,  ••  when,'*  if  the 
Governor's  account  is  to  be  trufted,  "  a  Member  obferved  that  •  He 
knew  the  Time  when  the  Houfe  would  have  readily  aflifted  the  Gover- 
nor in  executing  the  Laws  of  Trade,  in  (lead  of  being  moved  to  oppofe 
him  in  it.'  To  this  Otis  replied  that  '  the  Times  were  altered ;  they 
now  knew  what  their  Rights  were ;  then  they  did  not.* "  Bernard  to 
Shelburne,  December  24,  1766,  4  Bernard  Papers,  289. 

In  1767  Parliament  pafled  new  ftatutes  to  promote  the  execution  of 
the  A  els  of  Trade.  The  St.  of  7  G.  3,  c.  41,  authorized  the  appoint- 
ment of  Commiflioners  of  the  Cufloms  to  reside  in  America  *  and  the 
St.  of  7  G.  3,  c.  46,  ^  10,  declared  the  highest  Court  of  Juftice  in  each 
Province  to  be  authorized  to  iflTue  Writs  of  Afliftance.  See  Opinion 
of  Attorney  General  De  Grey,  infra ,  452. 

The  new  Board  of  Commiflioners  confifted  of  Henry  Hulton,  John 

Temple,  William  Burcb,  Cbarles  Pax  ton,  and  Jobn  Robin/on.     Hulton 

and  Burcb  were  newcomers.     Hulton  had  previoufly  been  fecretary  of 

the  Commiflioners  of  the  Cuftoms  in  England ;  and  his  name  is  figned 
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at  the  foot  of  the  commiflion  of  Harrison  to  be  Collector  of  Cuftotm 
M  Bo  ft  on,  dated  July  u,  1766,  and  recorded  in  Book  of  Com  millions 
1764-1774,  foK  6S,  and  of  fimilar  earlier  commiflion*,  TtmpU  had 
previously  been  Surveyor  General  of  the  Northern  Dittricl  of  America  1 
Pax  ton,  Surveyor  of  the  Port  of  Bofton  1  and  Robin/en  t  Collector  of 
Newport.  FisL  fupra%  421,  4281  437.  Their  commiflion  is  dated 
September  8,  1767,  recorded  In  Book  of  Commiflions  1764*1774,  iol. 
85-92,  published  entire  in  the  Bofton  Evening  Poft  of  September  26, 
1768,  and  quoted,  in  part,  in  the  Report  of  the  Committee  of  Bofton 
in  November  1772,  infra*  466.  Hut  ton  t  Burcbt  and  Pax  ton  arrived  in 
Bofton  on  the  5  th  of  November  1767.  TimpU  and  Ro&infon  were  here 
before*  Bofton  Evening  Poft,  November  9,  1767,  3  Hutchinfon1* 
Him  Mafs.  t%i* 

In  a  *f  general  letter,1'  dated  "  Cuftom  Houfe,  Bofton,  n  J  any 
1768/1  and  ftgned  by  all  of  them,  they  faid  to  their  fubord'mate  officers; 
11  You  arc  to  mention  if  you  have  received  the  A£i  of  the  7  th  of  his 
prefent  Mijefty  ch.  46,  the  directions  of  which  you  arc  llriclly  to  obferve, 
and  particularly,  if  you  are  not  already  furnuVd  with  Writs  oi  Alhll- 
ants,  you  are  to  apply  by  letter  for  fuch  writs  to  the  Juftice  or  Juftice* 
of  the  Superior  Court  of  your  Province  or  Colony,  who  are  empowered 
by  laid  act  to  grant  the  fame/4  Salem  Cuftom  Houfe  Record,  a  16. 
Their  printed  inft  ructions  and  com  millions  to  the  it  inferiors  varied  from 
the  form*  of  1764,  (J&fra*  45  3,  note,)  in  exprcflly  mentioning  Writs 
of  Amitanta.  The  inftruclions  were  altered  by  linking  out  the  words 
"  under  the  Regulations  prefcribed  by  Law,'*  and  infer  ting  thefe  :  **  Ob- 
fcrving  that  you  are  not  to  enter  any  Houfe,  Shop,  Cellar,  or  Ware- 
houfe,  but  in  the  Day  time,  and  taking  with  you  3  Writ  of  Amftants, 
and  a  Conftable,  Headborough,  or  other  Civil  Officer  next  inhabiting/' 
Printed  infractions  of  February  ag,  1769,  to  jfobn  Masmratt,  Comp- 
troller of  Salem  ,  in  Mafs.  Hi  ft.  Soc.  Lib.  In  the  fame  library  is  an 
impreftion  of  the  pJatc,  engraved  in  London,  for  commiflions  to  their 
lubordinates,  "  By  virtue  whereof  He  hath  power  to  enter  into  any 
Ship,  Bottom,  Boat  or  other  Vessel,  &l  also  in  the  day  time  with  a 
Writ  of  A  (Tift ants  granted  by  bis  Majeftyt  Superior  or  fuprtmt  Court 
of  jFttstht%  and  taking  with  him  a  Conftable,  Headborough  or  other 
puhliek  Officer  next  inhabiting,  to  enter  into  any  Houfe,  Shop,  Cellar, 
Ware  houfe,  or  other  place  whatfoever,  not  only  within  the  laid  Port 
but  within  any  other  Port  or  place  within  our  jurisdiction,  there  to 
make  diligent  Search,  and  in  cafe  of  relifience,  to  break  open  any 
Door,  Trunk,  Cheft,  Case,  Pack,  Trufs,  or  any  other  parcel,  or  pack- 
age whatfoever,"  &c.  This  is  also  printed  (though  mifpun equated)  in 
the  Society's  Proceedings  of  1859,  p.  324.  Sec  also  Salem  Custom 
House  Record,  quoted  in  a   Eiltx   Inlntute   HilL  ColL  171. 

One  of  the  firft  acts  of  the  CommilTioners  was  to  remove  Folger , 
Collector  at  Nantucket,  (sitpra,  450,)  for  voting  m  the  House  of 
Reprefen  tail  vet  for  the  re  fo  Ives  b  favor  of  American  manufactures. 
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Bofton  Gazette  of  February  19,  March  14,  &  April  11,  1768.  Hutch- 
infon's  Letter  of  December,  1769,  26  Mais.  Archives,  417. 

(23)  Fijber  was  Collector  at  Salem  and  Marblehead,  having  been 
appointed  by  the  Commiflioners  of  Cuftoms  in  London  on  the  10th 
of  January,  1765.  Book  of  Commiflions  1 764-1774,  fol.  45.  Ber- 
nard to  Fifher,  April  20,  1765,  in  which  the  Governor  cautions  Fijber 
againft  "  employing  in  your  fervice  one  Towey  whom  you  find  in  the 
office :  When  you  know  his  Story,  as  an  honeft  Man,  you  will  abhor 
him ;  as  a  prudent  Man  you  will  have  no  Communication  with  him.** 
4  Bernard  Papers,  41.  For  the  reafon  of  the  Governor's  feeling,  *vid. 
fupra,  424,  note.     Fijber  had  previoufly  been  a  naval  officer,  as  appears 

by  an  earlier  letter  to  him,  in  which  the  Governor  alfo  (ays :  ••  I  am 
fully  fatisfied  of  the  right  of  the  Naval  Officers  to  feize  8c  profecute  for 
all  breaches  of  the  laws  of  trade  equally  with  the  Cuftom  houfe  Officers. 
I  have  therefore  propofed  to  the  chief  Juftice,  this  morning,  to  grant  you 
a  (landing  Writ  of  Afliflance  as  he  does  to  the  Cuftom  houfe  Officers 
who  apply  for  the  fame.  As  this  writ  has  never  been,  as  yet,  granted 
to  Naval  officers,  he  has  delired  to  confider  of  it  8c  confult  with  his 
Brethren.  They  meet  again  in  a  fortnight's  time  8c  then  I  will  move 
the  Matter  again  ;  but  will  not  take  out  the  writ  without  you  defire." 
lb.  38.  Fijber  was  fufpended  by  the  Commiflioners  of  Cuftoms  at  Bof- 
ton on  the  30th  of  September  1768  ;  but  reftored  on  the  4th  of  Auguft 
1769,  by  direction  of  the  Commiflioners  of  Cuftoms  in  London.  Salem 
Cuftom  Houfe  Record,  247,  251,  301.  Bofton  Gazette,  November  7, 
1768,  8c  Auguft  28,  1769. 

(24)  Mafcarene  had  been  appointed  by  the  Commiflioners  of  Cuf- 
toms in  England  Comptroller  at  Salem  and  Marblehead  on  the  15th 
of  Auguft  1764.  Book  of  Commiflions  1764-1774,^1.40.  For  the 
form  of  his  inftru&ions  vid.fufra,  450. 

The  writs  to  Fijber  and  Mafcarene  were  probably  in  the  fame  form 
as  thofe  previously  iflued;  for  on  the  24th  of  March  1768  Governor 
Bernard,  in  fending  to  Lieutenant  Governor  Franklin  of  New  Jerfey 
forms  of  Writs  of  Afliftance,  which  he  hoped  would  *•  remove  the 
Difficulties  your  chief  Juftice  lies  under,**  faid :  "It  is  not  improb- 
able but  that,  as  there  is  now  a  Commiflion  of  Cuftoms  in  America, 
the  Form  of  the  Writ  may  be  alterd  fo  as  to  be  made  more  conformable 
to  that  ufed  in  England.  But  no  Steps  have  been  taken  towards  this  as 
yet.*'     5  Bernard  Papers,  261. 

Hutebinfon,  in  a  letter  dated  May  26,  1768,  manifeftly  written  with 
a  view  of  fetting  the  Commiflioners  in  the  moft  favorable  light,  at  the 
expenfe  of  the  Province,  but  marked  in  his  letter-book  **  not  fent," 
wrote  :  **  The  Commiflioners  of  the  Cuftoms  will  reprefent  the 
breaches  of  the  A  els  of  Trade  notorious  enough,  8c  yet  they  are  not 
able  to  prevent  or  punifli  them.  Writs  of  Afliftance  are  iflued  when- 
ever they  have  been  applied  for,  but  the  Civil  Officers  are  not  regarded. 
The  laws  have  loft  their  force,  8c  upon  the  rifing  of  a  Mob  I  should 
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hare  no  dependance  upon  any  civil  or  military  officer  to  fupprcfi  it  | 
the  only  chance  would  be  from  private  perfons  or"  ipirit,  who  being 
alarmed  with  the  fear  of  having  their  property  deftroyed  might  perhapi 
combine  together  it  make  refinance ;  hut  this  U  vciy  uncertain  at  any 
time,  and  when  a  mob  is  railed  mcerly  to  refcue  kiied  goods,  fuel*  a 
combination  ii  not  to  be  expected,**     a  6  Mafs,  Archives,  306,  307* 

In  the  Bofton  Gazette  of  September  5,  176s,  under  date  of  London, 
June  20,  176s,  it  ts  reported  that  "  more  than  one  very  eminent  Lawyer 
have  publickly  declared  that  a  certain  method  of  proceeding  appears  to 
them  equally  as  unconfiitutional  as  general  warrants/1  But  on  the  10th 
of  Aug ufl  176$  the  Attorney  General  of  England  gave  the  following 
opinion,  which  is  here  reprinted  from  a  copy  remaining  upon  the  files 
of  March  tetm  1769  oi  the  Superior  Court  of  judicature  of  the  Colony 
of  Rhode  J  Hand, 


"C  ASE. 


Opinion  of  I 
Attorney 
General  De   I 
Grey  upon 
Writs  of 
A  (Tift  a  nee. 


f*  7th  Geo.  $d,j  •'  TJ  Y  this  Act  of  Parliament,  after  reciting 
■*Ch>  *o\  J  X5  "That  by  an  Ael  of  Parliament  made  in 
'the  14th  Cha*  ad,  in  titled  an  Ael  for  preventing  Frauds  and  regu- 
k  lating  Abufes  in  Mb  Majcfty**  Cu!iou»»>  and  Leveral  other  A£U  now 
1  in  i-orcc,  it  is  lawful  for  any  Officer  of  His  Majcfly's  Cuftom*,  au* 
1  thoriicd  by  Writ  of  AjMfttttl  under  the  Seal  *  if  His  Majefty's  Court 
1  of  Exchequer,  to  take  a  Conftablc,  Hcadborough,  or  any  other  pub* 
1  be  Officer  inhabiting  near  unto  the  Place,  and  in  the  Day  Time,  to 
1  enter  and  go  into  any  Houfc,  Shop,  Cellar,  Warehoufe  or  Room,  or 
'  other  Place,  and  in  Cafe  of  Refinance  to  break  open  Doors,  Chcfta, 
1  Trunks  and  other  Package,  there  to  leUe,  and  from  thence  to  bong 
'  any  kinds  of  Goods  or  Merchandise  whatsoever,  prohibited  or  uncuf- 
1  tomed  j  and  to  put  and  fee u re  the  lame  in  lib  Majefty's  Storehoufc, 
'  next  to  the  Place  where  the  Seizure  shall  be  made.  And  further  re* 
1  citing.  That  by  an  Ad  made  in  the  7th  and  8th  of  William  the  id, 
'  intitied  an  Acl  for  preventing  Frauds  and  regulating  Abufes  in  the 
(  Plantation  Trade »  it  was  amongft  other  Things  enacled*  That  the 
1  Officers  for  collecting  and  managing  His  Ma} city  '*  Revenue,  and  in- 
1  fpecling  the  Plantation  Trade  in  Jtturka,  Jhould  have  the  fame  Pow- 
'  era  and  Authorities  to  enter  Houtcs  or  Wareboufes,  to  fearch  for  and 

*  feise  Goods  prohibited  to  be  imported  or  exported  into,  or  out  of,  any 

*  of  the  fa  id  Plantations,  or  for  which  any  Duties  were  payable,  or 
'ought  to  have  been  paid,  and  that  the  like  A fll fiance  Jhould  be  given 

*  to  the  Laid  Officers  in  the  Execution  of  their  Office,  as  by  the  faid  re- 
1  cited  A cl  of  the  14th  Cha,  ad,  is  provided  for  the  Officers  in  England, 
'but  no  Authority  being  exprefiiy  given  by  the  laid  Act  of  7  th  and  8  th 
4  of  William  3d,  to  any  particular  Court  to  grant  fuch  Writs  of  Aflift- 
1  antt  for  the  Officers  of  the  Cuftomt  in  the  faid  Plantations,  it  was 

"  doubted 
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"  doubted  whether  fuch  Officers  could  legally  enter  Houfes  and  other         1 768. 
"  Places  on  Land  to  fearch  for  and  feize  Goods  in  the  Manner  direcled 
"  by  the  faid  A6h  ;  to  obviate  which  Doubts  for  the  future,  and  in  order 
"  to  carry  the  intention  of  the  faid  A  els  into  effectual  Execution. 

44  //  is  enacted,  *  That  after  the  20th  of  November,  1767,  fuch  Writs 
'•  •  of  A  (Tift ants  to  authorize  and  empower  the  Officers  of  His  Majef- 
44  *  ty's  Cuftoms  to  enter  and  go  into  any  Houfe,  Warehoufe,  Shop, 
" '  Cellar  or  other  Place,  in  the  Britijb  Colonies  or  Plantations  in 
"  4 America,  to  fearch  for  and  feize  prohibited  or  uncuftomed  Goods  in 
"  *  the  Manner  direcled  by  the  faid  recited  Acls,  (hall  and  may  be 
"  *  granted  by  the  Superior  or  Supreme  Court  of  Juftice  having  Jurif- 
"  '  diclion  within  fuch  Colony  or  Plantation  refpeclively.' 

••  IN  PURSUANCE  of  this  Aft  of  Parliament,  the  Officers  of  the 
"  Cuftoms  in  America,  have  applied  to  the  Judges  of  the  Superior 
"  Courts  of  Judicature  in  the  refpeclive  Provinces,  for  Writs  of  Aflift- 
**  ants,  but  mod  of  them  have  rcfufed  to  grant  fuch  Writs,  feemingly 
u  for  this  Reafon,  that  no  informations  had  been  made  to  them  of  any 
"  fpecial  Occafion  for  fuch  Writ,  and  that  it  will  be  unconftitutional  to 
"  lodge  fuch  Writ  in  the  Hands  of  the  Officer,  as  it  will  give  him  a 
"  difcretionary  Power  to  aft  under  it  in  fuch  Manner  as  he  (hall  think 
44  neceflary. 

44  But  it  muft  be  obferved,  that  if  fuch  a  General  Writ  of  Affiftants 
14  is  not  granted  to  the  Officer,  the  true  Intent  of  the  Aft  may  in  almoft 
44  every  Cafe  be  evaded,  for  if  he  is  obliged,  every  Time  he  knows,  or 
44  has  received  information  of  prohibited  or  uncuftomed  Goods  being 
44  concealed,  to  apply  to  the  Supreme  Court  of  Judicature  for  a  Writ  of 
44  Affiftants,  fuch  concealed  Goods  may  be  conveyed  away  before  the 
44  Writ  can  be  obtained.  Inquiry  has  been  made  into  the  Manner  of 
44  granting  Writs  of  A  (lift ants  in  England,  and  it  appears  that  fuch 
44  Writs  are  ilTued  out  of  the  Court  of  Exchequer  whenever  the  Com- 
44  miffioncrs  of  the  Cuftoms  apply  for  them.  Every  Officer  of  the  Cuf- 
44  toms  here,  is  armed  with  fuch  a  Writ,  and  whenever  a  new  Officer  is 
44  appointed,  the  Commitlioners  direel  their  Solicitor  to  procure  a  Writ 
44  of  Affiftants,  which  is  iffued  as  a  matter  of  Courfe  by  the  Clerks  of 
44  the  Exchequer  without  any  Application  to  the  Court.  This  Writ  is 
44  direcled  to  all  Officers  and  Miniftcrs  who  have  any  Office,  Power  or 
44  Authority  from  or  under  the  Jurifdiclion  of  the  Lord  High  Admiral 
44  of  England,  to  all  and  every  Vice  Admirals,  Juftices  of  the  Peace, 
44  Mayors,  Sheriffs,  Constables,  Bailiffs,  Headboroughs,  and  all  other 
44  the  King's  Officers,  Minifters  and  Subjecls,  commanding  them  to  be 
44  aiding,  affifting  and  helping  the  Commiflioners  of  the  Cuftoms  and 
44  their  Deputies,  Minifters,  Servants,  and  other  Officers  in  the  Execu- 
44  tion  of  their  Duty. 

44  Queft.  Whether  the  Superior  Courts  of  Juftice  in  the  Britifh  Col- 
44  onies  or  Plantations  in  America,  ought  not  upon  Application,  to  ijjue 
44  Writs  of  AJJiftants  in  the  fame  Manner  as  is  practifed  in  the  Court  of 

"  Exchequer 
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"  Exchequer  in  England,  and  tubal  ftefs  Jhould  be  taken  by  Gwerm- 
**  ment  in  Order  to  Enforce  the  (fitting  of  tbefe  Writ*  for  t&e  Protect J« 
i#  of  the  Officers  of  the  Cufromt  abroad  ? 

"  There  can  be  no  doubt,  but  that  the  Superior  Courts  of  juJticc  in 
*  America  are  bound  by  the  7th  Geo,  3d.  to  iflue  fuch  Writs  of  Aflift- 
■*  ants,  as  the  Court  of  Exchequer  in  England  1  flues  in  fimiiar  Cafes , 
¥  to  the  Officers  of  the  Cuftoms. 

"  As  this  Proccf*  was  probably  new  to  many  of  the  Judges  there,  and 
"  they  feem  to  have  had  no  Opportunity  of  informing  them fd ves  about 
"  it,  it  h  perhaps  in  fome  meafure  eicufable,  that  they  wished  to  have 
**  time  to  consider  of  it,  and  to  inquire  into  the  Practice  of  the  Court  of 
m  Exchequer  and  of  other  Colonies  ;  and  I  think  it  can  only  be  becaufe 
**  the  Subject  was  entirely  mifunderftood,  and  the  Practice  m  England 
14  unknown,  that  the  Chief  Jullice  of  I 'Pennsylvania,  who  is  generally 
li  well  fpoken  of,  could  imagine,  that  *  He  was  not  Warranted  by  Law  ' 
"  to  iflue  a  Writ  commanded  by  the  Legislature  t  which  Writ  was 
"founded  upon  the  Common  Law,  enforced  by  A£H  of  Parliament 
■■  and  in  daily  ufe  in  England,  and  which  from  the  general  import  of  the 
11  7  th  Will,  3d.  ought  to  have  been  fet  on  foot  from  that  time  in  Amer- 
"  tea,  and  which  Statute  the  late  A&  only  meant  to  Explain*  And  it 
**  appears  accordingly  that  in  Bop  on  where  a  very  able  Judge  pre  fides 
"  and  tome  Experience  had  been  had  upon  the  Subject,  no  Difficulty  was 
**  made  in  granting  it. 

**  ]  think  therefore  it  Is  advifahlc  that  the  Form  of  the  Writ  iiTucd  by 
*'  the  Court  of  Exchequer  in  England \  fliould  be  tent  over  to  the  fevcral 
41  Colonies  in  America ,  together  with  the  Manner  of  applying  for  it 
**  and  of  granting  it,  by  which  they  will  fee,  that  the  Power  of  the  Cuf- 
"  torn  Houfe  Officers  is  given  by  Act  of  Parliament  and  not  by  this 
"  Writ,  which  does  nothing  more  than  facilitate  the  Execution  of  bis 
**  Power  by  making  the  Difobedience  of  the  Writ  a  Contempt  of  the 
*'  Court  t  The  Writ  only  requiring  all  Subjects  to  permit  the  eaercile 
*•  of  it  and  to  Aid  it.  The  Writ  is  a  Notification  of  the  Character  of 
**  the  Bearer  to  the  Conftable  and  others  to  whom  he  applies,  and  a 
m-  Security  to  the  Subject  againft  others  who  might  pretend  to  fuch  A  u- 
**  thority.  No  Body  has  it  but  a  Cuftom  Houfe  Officer  armed  with 
"  fuch  a  Writ.  The  Writ  is  not  granted  upon  a  previous  Information, 
"  nor  to  any  particular  Perfon,  nor  on  a  fpeciat  Occafion.  The  incon- 
**  venience  of  that  was  experienced  upon  the  Acl  of  13th  Cha.  ad, 
■*  C  19.  and  the  pre  lent  Method  of  proceeding  adopted  in  lieu  of  what 
**  that  Statute  had  prefcribed* 

u  Wm  DeGrey. 

"  loth  Auguft)  1768." 


On  the  evening  of  Auguft  51, 1768,  during  a  villi  of  John  Robinson  to 
Newport,  notice  having  been  publicly  pofted  that  he  had  "  boafted  among 
his  brother  CommilTtonert  that  he  could  be  well  fupported  in  the  Exe- 
cution 
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cution  of  his  Office  at  Rhode- ljlandy  and  be  fully  protected  from  the 
leaft  infult,"  a  great  mob  collected  about  the  tavern.  "  But  after  a 
very  diligent  Search,  (not  by  Virtue  of  any  Writ  of  Afliftance,  but  by 
Candle  Light,)  of  the  Houfe,  Out-Houfes,  Bales,  Barrels,  Meal  Tubs, 
Trunks,  Boxes,  Packs  and  Packages,  packed  and  unpacked,  and  in 
fhort  of  every  Hole  and  Corner  fufficient  to  conceal  a  Ram  Cat,  or  a 
Commiflioner,  they  could  find  neither.**  Bofton  Gazette  of  Septem- 
ber 5,  1768. 

On  the  20th  of  December  1768  the  Commiflioners  of  the  Cuftoms 
in  Bofton  wrote  to  Chief  Juftice  Hutcbin/on :  "  Having  directed  our 
Sollicitor  to  prepare  a  form  of  a  Writ  of  Afliftants,  copies  of  which  are 
intended  to  be  fent  to  the  different  ports  in  America,  to  be  applied  for 
in  the  refpeftive  Courts  by  our  Officers,  as  occasions  may  require.  We 
herewith  enclofe  the  fame,  and  a  copy  of  the  Opinion  of  the  Attorney 
General  in  England  for  your  Honor's  perufal,  and  fliould  be  glad  to  re. 
ceive  your  opinion,  whether  the  Form  is  fuch  as  you  would  choofe  to 
iflue  to  our  feveral  Officers  within  the  Province  of  Maflachufets  Bay." 
The  letter  is  figned  by  Burcb%  Hulton,  and  Temple.  44  Mais.  Archives, 
670. 

That  the  changes  propofed  were  merely  formal  is  evident  from  the 
following  reply  of  Hutcbin/on  :  •«  I  have  received  from  your  Board  the 
Copy  of  a  Writ  of  A  (Tift ants  framed  by  your  Sollicitor  upon  which  you 
defire  my  opinion.  I  have  compared  it  with  the  Writ  iflued  from  His 
Majc fly's  Court  of  Exchequer  in  England,  and  I  do  not  find  that  the  two 
Writs  vary  from  each  other  any  farther  than  the  different  circumftances 
of  Place  make  neceflary,  only  I  obferve  in  the  dire&ion  you  have  omit- 
ted the  word  Mayors.  We  have  no  Mayors  in  this  Province  at  prefent, 
no  more  have  we  Headboroughs.  I  think  the  Writ  mould  either  be 
retrained  to  fuch  Officers  only  as  are  exifling  in  the  Colony  where  it 
i flues,  or  elfe  take  in  all  that  are  named  in  the  Writ  which  iflues  at 
home.  If  it  fhould  be  the  latter  that  part  which  exprefles  fucb  Officers 
as  have  at  that  time  no  exiftence  would  be  considered  as  furplufage.  I 
am  for  keeping  to  the  very  words  of  the  Exchequer  Writ  as  far  as  dif- 
ferent circumftances  of  place  will  admit.  I  fhould  be  willing  imme- 
diately to  iflue  Writs  in  the  form  propofed  only  I  think  it  convenient 
my  brethren  fhould  be  firft  confulted.  Our  next  Term  will  begin  the 
ad  Tuefday  in  March.  I  imagine  no  inconvenience  can  arife  by  defer- 
ring the  matter  until  that  time,  your  Officers  being  already  fumifhed 
with  Writs  as  agreeable  to  the  form  propofed  as  the  Circumftances  of 
the  Colonies  before  your  Board  was  conftituted  would  admit,  but  if  you 
think  otherwife  I  will  confult  my  brethren  as  foon  as  may  be.**  44 
Mafs.  Archives,  671. 

(25)  Edward  Window  was  Deputy  Collector  at  Plymouth,  appointed 
by  the  Surveyor  General  on  the  27th  of  March,  1765,  and  reappointed 
by  the  Commiflioners  of  Cuftoms  in  1768  ;  and  was  alfo  clerk  of  the 
courts  and  regifter  of  probate  in  Plymouth  County.     Book  of  Com- 
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Sloop  Lib- 
erty feiicd  at 
Bullon  — 


Adjudged 
forfeit  by 

Court  of 
Admiralty  — 


Used  as  a 
'*  guarda- 
cotta" — 


Deftroyed 
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millions  17 64-1 77 4,  fol.  44.  Bofton  Evening  Poft  of  June  6,  1769. 
Mein  Sc  Flecming's  Regifter  for  1769*  58 ,  60. 

fa  6)  The  Sloop  Liberty,  Barnard  Matter,  originally  belonged  to  John 
Hancock  ^  and  was  feized  at  Bofton  by  the  Com  mifli  oners  of  the  Cuf- 
lomi  near  funfet  on  the  icth  of  June,  1768,  for  landing  Madeira  Wines 
without  paying  the  duties;  and,  at  Comptroller  llalhtweWs  fuggeftion, 
was  taken  out  from  the  wharf  by  armed  boats  from  the  Ramncy  Man 
of  War,  and  anchored  under  her  guns ;  which  occafioned  a  riot*  For 
thofc  proceedings,  and  the  di  leu  (lions  about  them,  fee  Letters  of  Ber- 
nard, Gage  fc  Hood,  {Bofton,  1769)  10-18,  85-108  (  *  A  third  extra* 
ordinary  budget "  of  Letters,  &c*  between  Governor  Bernard  and  the 
Miniftry,  j-S  }  6  Bernard  Papers,  311-336  j  Bernard  to  Hitliborough, 
December  13,1761,7  lb-  1151  Letters  of  Hutch'mfon,  &c.  (Boftoo, 
17 73)  3-9 3  John  Powell  to  Colled  or  Harrison,  and  Harrison  to 
Powell,  June  13,  1768,  3  Chalmers  MS.  New  England  Papers,  i,in  the 
poflclTion  of  Mr.  Jarcd  Sparks  $  W,  Molincux  to  Harrison,  June  15, 
176*,  lb,  1  ;  Affidavit  of  Richard  Silvcftcr,  lb,  11,  131  Jolhua  Hen- 
shaw  to  William  Henshaw,  June  15,  17 6*,  a  copy  of  which  is  in  Mai's. 
Hift.  Soc,  Lib.  s  Proceedings  in  Council,  50  Mafs.  Archives,  187-300, 
Copies  of  Council  Rec*  1765-1 7  74,  fol,  333-3+1*  &  Bradford's  State 
Papers,  156-15B  \  Bofton  Gaiette,  June  ao*  Auguft  8,  &  October  io, 
17683  Vindication  of  Town  of  Bufton,  9-15;  Franklin's  True  State 
of  Proceedings  in  M  attach  use  tts  Bay,  A  boon's  Prior  Documents,  *6a, 
163  ;  1  Gordon**  Hill*  LL  S*  230-137  \  3  I  lutchinfon**  Hift,  Mafs*  188- 
103,  48S-491  t  6  Bancroft's  Hilt,  U.  S.  155-161,  1741  Richard  Froth- 
ingham  in  9  Atlantic  Monthly,  70S.  The  popular  objection,  that  this 
fciiure  near  funfet  was  unprecedented  and  unlawful,  was  founded,  Hun-b- 
infim  fays,  on  a  milapprehenfion  that  the  direction  in  a  Writ  of  Aflitt- 
ance,  to  enter  houfes  "  in  the  day  time  only,"  applied  to  all  failures  of 
vcllcL  or  goodie     3  Hutchinfon1*   Hift,  Mais,  190,  note. 

The  Commifh  oners,  in  failing  the  Liberty \  a£ied  upon  the  written 
opinion  of  their  Solicitor,  David  LiJU*  Collector  Harrison  to  John 
Powell,  June  13*  1768,  3  Chalmers  New  England  Papers,  a.  The 
Jloop  was  libelled  in  the  Court  of  Vice  Admiralty,  and  "adjudged  for- 
feit for  breach  of  the  A£ts  of  Trade,**  and  an  order  of  fale  patted  on 
the  31ft  of  Auguft,  and  publimed  on  the  5th  of  September,  under  which 
she  was  fold  by  auction  on  the  6th  of  September,  and  was  bought  by  the 
Collector  of  the  Port  of  Bofton,  to  be  ulcd  as  a  cruiser  for  the  protec- 
tion of  trade,  Bofton  Evening  Poll  of  September  5  &  n,  1768,  See 
also  **  Journal  of  the  Times  M  of  November  3,  176s,  in  Boflon  Eve- 
ning Poft  of  January  9,  1769.  In  the  fpring  of  1769  she  cruised  as  a 
k- guarda-cofta  "  on  the  shores  of  Connecticut  and  Rhode  Itland,  and 
feized  fevers  I  velTels,  Bolton  Gaiette  of  January  9,  May  1  &  15,  and 
Evening  Poft  of  May  15,  &  June   19,  1769* 

On  the  19th  of  July  1769  a  mob  at  Newport,  provoked  by  her  feia- 
urt-s  of  veffels  on  unfounded   luspiciuns,  and  by  the   insolence  of  her 
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crew,  (buttled  and  burned  her.  Affidavit  of  Captain  Reid,  a  Trumbull 
Papers,  219,  in  Mais.  Hi  ft.  Soc.  Lib.  Letters  of  Commiflioners  of 
Cuftoms  in  Boston,  and  of  Collector  and  Comptroller  of  New  Lon- 
don, to  Governor  of  Connecticut,  lb.  221,  223.  Proclamations  of 
Governor  of  Rhode  I  Hand  and  of  Commiflioners  of  Cuftoms,  and  ex- 
tracts from  Rhode  Ifland  Newspapers,  6  Rhode  Ifland  Col.  Rec.  593- 
596.  Boston  Gazette  and  Evening  Post  of  July  24  &  August  7,  1769. 
"Journal  of  the  Times"  in  Boston  Evening  Post  of  December  11, 
1769.  Boston  Gazette  of  December  18,  1769,  and  March  5,  1770. 
1  Cavendish  Debates,  495,  4.96.  2  Arnold's  Hift.  R.  I.  297.  The 
Rhode  Ifland  hiftorians,  in  the  books  juft  cited,  conflder  this  the  firft 
overt  a6l  of  reflftance  to  the  authority  of  Parliament.  But  in  1765 
the  execution  of  the  Stamp  Aft  had  been  rendered  impoflible  by  com- 
pelling the  refignation  of  all  the  stamp  diftributors  throughout  the 
Continent.  Supra*  442,  443.  And  if  a  fingle  all  of  violence  is  to  be 
deemed  of  fuch  importance,  a  veflel  had  been  refcued  from  the  custom 
houfe  officers  in  Newport  in  1764.     Supra,  436. 

The  identity  of  John  Hancock's  Sloop  Liberty  with  the  revenue  veflel 
destroyed  at  Newport  feems  to  have  escaped  the  notice  of  historians. 
But  the  evidence  of  her  forfeiture,  fale,  fubfequent  ufe,  and  destruction, 
is  perfectly  conclusive,  notwithstanding  the  vague  statements  of  foinc 
writers  that  Hancocks  (loop  was  restored  after  a  long  detention.  See 
Almon's  Prior  Documents,  263,  notes  1  Gordon's  Hist.  U.  S.  240. 
The  miftake  probably  arose  from  confounding  the  proceeding  against 
the  vessel  with  the  information  against  her  owner.  It  would  seem  that 
no  defence  to  the  libel  in  rem  was  attempted ;  for  John  Adams's  "  Ad- 
miralty Book  "  contains  no  note  of  it ;  although  it  does  contain  a  full 
report  of  the  proceeding  in  perfonam,  which  is  fo  like  the  account  in 
I  the  "Journal  of  the  Times"  in  the  Boston  Evening  Post  of  1769  as 
to  raife  a  fufpicion  that  fo  much  at  least  of  that  journal  is  by  the  fame 
hand. 

This  cafe  affords  fuch  curious  examples  of  the  Admiralty  proceed- 
ings and  of  the  conftitutional  arguments  of  that  period,  as  to  excufe 
the  insertion  here  of  a  full  report.  Adams's  notes  begin  with  the  in- 
formation and  order  for  process,  as  follows : 


1768. 


Miflaken 
ftory  that  (he 
was  reflored. 


"Jonathan  Sewal  vs.  John  Hancock. 

Prov.  &c.  Before  the  Hon1.  Robert  Auchmuty  Efqf 


f  t  TJ  E  it  remembered,  that  on  the  29  day  of  Oftober  in  the  Ninth 
IJ  "  Year  of  the  Reign  of  his  Majefty  George  the  Third,  Jona- 
44  than  Sewall  Efqr  Advocate  General  for  the  faid  Lord  the  King,  in  his 
44  proper  Perfon  comes  and  as  well  on  behalf  of  the  faid  Lord  the  King, 
44  as  of  the  Governor  of  this  Province,  gives  the  faid  Court  to  underftand 
58  "  and 
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*'  and  be  informed*  that  on  the  ninth  day  of  May  laft,  a.  certain  Sloop 
**  called  the  Liberty* arrived  at  the  Port  of  Bofton  in  said  Province,  from 
41  the  Mlands  of  Madeira*  having  on  Board,  one  hundred  and  twenty  feven 
*  Pipes  of  Wine  of  the  Growth  of  the  Madeira's  j  of  which  fa  id  Sloop, 
u  one  Nathaniel  Barnard  was  then  M after,  and  that  in  the  Night  Time 
**  of  the  fame  day  the  laid  Nathaniel  Barnard  with  Intent  to  defraud  the 
44  faid  Lord  the  King  of  bis  lawful  I  Cuftotns,  did  unlawfully  and  clan- 
*•  dcfi  incl  y  unship  and  land  on  Shore  in  Bofion  aforefaid  one  hundred  of 
••  the  aforefaid  Pipes  of  Wine  of  the  Value  of  Thirty  Pounds  Sterling 
•*  Money  of  Great  Britain*  each  Pipe,  the  Duties  thereon  riot  having 
"been  firft  paid*  or  fee u red  to  be  paid*  agreeable  to  Law*  And  that 
"John  Hancock  of  Bofton  aforefaid  Efcr*  was  then  and  there  wtttjittfy 
**  and  vnLfUi/uily  aiding  and  qffifting  in  unfiiping  &  landing  the 
m.  lame  one  hundred  Pipes  of  Wliit»Jic  the  laid  John  Hancock,  at  the 
"  lame  lime  tvelt  kwtving ,  that  tht  Out  Us  thttran  *p*r*  not  paid  &r 
"fccured  and  that  the  unshipping  and  landing  the  fame*  as  aforefaid* 
"  was  with  Intent  to  defraud  the  faid  Lord  the  King  as  aforefaid,  and 
**  contrary  to  Law  1  againft  the  Peace  of  the  laid  Lord  the  King  and 
'*  the  Form  of  the  Statute  in  fuch  Cafe  made  and  provided*  whereby 
*•  and  by  Force  of  the  fame  Statute,  the  laid  John  has  forfeited  Treble 
**  the  Value  of  the  laid  Goods*  fo  unshipped  and  landed  as  aforefaid, 
14  amounting  in  the  whole  to  the  Sum  of  Nine  Thou  fa  nd  Pounds  Ster- 
*•  ling  Money  of  Great  Britain*  to  be  divided,  paid  and  applied  in  rnan- 
"  Htr  following,  that  ii  to  lay,  after  deducting  the  Charges  of  1'iuic- 
**cution,  one  Third  Part  thereof  to  be  paid  into  the  Hands  of  the 
♦k  Collector  of  his  Maje fty's  Cuftoms  for  the  laid  Port  of  Bofton,  for  tbe 
**  life  of"  his  Majefty,  his  Heirs  and  Successors,  one  Third  Part  to  the 
«  Governor  of  faid  Province,  and  the  other  Third  Part  to  him  that  in- 
*'  forms  for  the  fame* 

"  Whereupon  as  this  Is  a  matter  properly  within  the  Jurifdiclion  of 
44  this  Hon!  Court,  the  faid  Advocate  General  prays  the  Advifement  of 
*■  the  faid  Court  in  the  Prcinifes,  and  that  the  faid  John  Hancock  may 
**  be  attached  and  held  to  anfwer  to  this  Information,  and  may  by  a 
44  Decree  of  this  honourable  Court  be  adjudged  to  pay  the  a  fore  la  id  ium 
44  of  Nine  Thousand  Pounds  to  be  applied  to  the  Ufes  aforefaid. 

44  Jow  Siwall  Adv!  for  the  King-" 


Warrant  4t  Oclf  19,  1768.     Filed  and  allowed  and  ordered  that  the  Regifter 

ilTued*  **  of  this  Court  or  his  Deputy  illue  out  a  Warrant  for  the  Marshall  of 

•*  this  Court  or  his  Deputy  to  arreft  the  Body  of  the  faid  John  Hancock 
"  and  him  keep  in  fafe  Cuftody  fo  that  he  have  him  at  a  Court  of  Vice 
**  Admiralty  to  he  holden  at  Bolton  on  the  feventh  day  of  November 
"  next  at  Nine  of  Clock  before  noon  and  that  he  take  Bail  lor  Three 
41  Thoufand  Pounds  Sterling  Money  of  Great  Britain. 

44  Robert  Aucumuty  Judge  &cvt 


Hamcmcm 
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Hancock  was  arretted  on  the  night  of  November  ad,  and  gave  the  re. 
quired  bail.  *'  Journal  of  the  Times  "  of  November  3,  1768,  in  Bofton 
Evening  Pod  of  January  9,  1769.  The  Court  adjourned  from  time  to 
time  until  January  ad,  when  "  a  number  of  witnefles  were  examined  by 
the  court  in  a  moft  extraordinary  and  curious  manner ;  Mr.  Hancock's 
neareft  relations,  and  even  his  tradesmen,  were  fummoned  as  evidences ; " 
and  the  Court  afterwards  fat  repeatedly  and  examined  other  witnefles. 
••  Journal  of  the  Times  "  of  December  5  &  14,  1768,  January  2,  5,  7, 
*3,  *8,  30,  February  11,  18,  ai,  1769,  in  Bofton  Evening  Poll  of  Jan- 
uary 30,  February  6,  ao,  27,  March  13,  20,  27,  April  10,  17,  1769. 
Obfervations  published  by  the  Merchants  of  Bofton  in  1769,  19,  note. 
The  grounds  of  defence,  as  ftated  in  the  notes  of  John  Adams,  were  as 
follows : 

id.  That  even  if  Captain  Mar/ball  had  landed  the  wines  before  the 
duties  were  paid,  (of  which  there  was  evidence,)  Mr.  Hancock,  if  he 
"  neither  confented  to  this  Frolick,  nor  knew  of  it,"  could  not  be  held 
to  be  "  aflifting  or  otherwife  concerned  in  the  unfhipping  or  landing 
inwards,"  within  St.  4  G.  3,  c.  15,  §  87,  which  Adams  compared  with 
St.  8  Anne,  c.  7,  §  17. 

ad.  That  the  St.  of  4  G.  3  was  to  be  conftrued  with  the  utmoft 
Arictnefs ;  becaufe  it  was  "  the  moft  poenal  of  almoft  any  Law  in  the 
whole  Britifh  Pande£t,'*  forfeiting  the  whole  (hip  and  cargo  for  with- 
holding a  fmall  amount  of  duties. 

"  But  among  the  Groupc  of  Hardships  which  attend  this  Statute,  the 
firft  that  ought  always  to  be  mentioned,  and  that  ought  never  to  be  for- 
gotten is 

•'  That  it  was  made  without  our  Confent.  My  Clyent  Mr  Han- 
cock never  confented  to  it.  He  never  voted  for  it  himfelf,  and  he  never 
voted  for  any  Man  to  make  fuch  a  Law  for  him.  In  this  Refpelt 
therefore  the  greateft  Confolation  of  an  Englishman,  fuffering  under 
any  Law,  is  torn  from  him,  I  mean  the  Reflection,  that  it  is  a  Law  of 
his  own  Making,  a  Law  that  he  fees  the  Neceflity  of  for  the  Public. 
Indeed  the  Confent  of  the  fubjelt  to  all  Laws,  is  fo  clearly  neceflary  that 
no  Man  has  yet  been  found  hardy  enough  to  deny  it.  The  Patrons 
of  thefe  A 6fo  allow  that  Confent  is  neceflary,  they  only  contend  for  a 
Confent  by  Conftruclion,  by  interpretation,  a  virtual  Confent.  But 
this  is  only  deluding  Men  with  Shadows  inftead  of  Subftances.  Con- 
ftruclion, has  made  Treafon  where  the  law  has  made  none.  Construc- 
tions, in  short  and  arbitrary  Diftin&ions,  made  in  short  only,  for  fo 
many  by  Words,  fo  many  Cries  to  deceive  a  Mob  have  always  been 
the  lnftruments  of  arbitrary  Power,  the  means  of  lulling  and  enfnaring 
Men  into  their  own  Servitude,  for  whenever  we  leave  Principles  and 
clear  pofitive  Laws,  and  wander  after  Conftruclions,  one  Conftruftion 
or  Confequence  is  piled  up  upon  another  untill  we  get  at  an  immenfe 
diftance  from  Fa£t  and  Truth  and  Nature,  loft  in  the  wild  Regions  of 
Imagination  and  Poflibility,  where  arbitrary  Power  fitts  upon  her  brazen 
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Throne  and  governs  with  an  iron  Scepter,  It  1*  an  Hardship  therefore, 
Jcarccly  lo  be  endured  that  fuch  a  penal  Statute,  (hould  be  made  to  gov- 
ern a  Man  and  his  Property,  without  his  actual  Confer  1  and  only  upon 
fuch  a  wild  Cliiina-ra  as  a  virtual  and  coiiftmctive  Content. 

*'  But  there  are  greater  Proof*  of  the  Severity  of  this  Statute,  yet  be- 
hind. The  Legislative  Authoriiy  by  which  it  was  made  U  not  only 
grievous,  but  the  Executive  Court*  by  which  it  is  to  be  carried  into 
Effect.,  ii  another.  In  the  41?  §  of  this  Act  4  G.  3,  c.  15,  we  find  that 
all  the  forfeitures  and  Penalties  infixed  by  this  or  any  other  Aft  of 
Parliament,  relating  to  the  Trade  and  Revenues  of  the  faid  British  Colo* 
nie*  or  Plantations  in  America,  which  (ball  be  Incurred  there,  Hull  and 
may  be  profecuted,  fued  for,  and  recovered,  in  any  Court  of  Record,  01 
tn  any  Court  of  Admiralty"  &c-  **  Thus,  thefc  extraordinary  Pen- 
alties and  Forfeitures  are  to  be  heard  and  try'd, —  how  I  Not  by  a 
Jury,  not  by  the  Law  of  the  Land,  but  by  the  civil  Law  and  a  Single 
Judge.  Unlike  the  ancient  Baron*  who  una  Vat  rtsfondtrunt,  No. 
lumus  Ltgei  Angltx  mutari  —  The  Barons  of  modern  Times,  have 
infwered,  that  they  are  willing,  that  the  Laws  of  England  should  be 
changed,  at  Icalt  with  Regard  to  alt  America,  in  the  moll  tender 
Point,  the  mod  fundamental  Principle,  And  this  Hardship  is  the  more 
fever c  as  we  lee  in  the  lame  Page  of  the  Statute  and  the  very  proceeding 
Section,  %  40,  That  all  Penalties  and  Forfeitures,  herein  before  men- 
tioned, which  shall  be  incurred  in  Great  Britain,  shall  be  profecuted, 
fued  for  and  recovered  in  any  of  his  Majefly*s  Courts  of  Record  in 
Weft  mi  after  or  in  the  Court  of  Exchequer  in  Scotland  rcfpeflivcly. 
Here  is  the  Contrail  that  flares  us  in  the  Face  1  The  Parliament  in 
one  Claule  guarding  the  People  of  the  Realm,  and  fecuring  to  them  the 
benefit  of  a  Tryal  by  the  Law  of  the  Land,  and  by  the  next  Claufe,  de- 
priving all  Americans  of  that  Privilcdge.  What  shall  we  fay  to  this 
Distinction  ?  Is  there  not  in  this  Claufe,  a  Brand  of  Infamy,  of  Degra- 
dation, and  Diigrace,  fixed  upon  every  American  r  Js  he  not  degraded 
below  the  Rank  of  an  Englishman  r  Is  it  not  directly,  a  Repeal  of 
Magna  Char  [a,  as  far  as  America  is  concerned.  It  is  not  itt  all  lurpris- 
ing  that  the  Try  a  Is  of  Forfeitures  &  Penalties  are  confined  to  the  Courts 
of  Record  at  Weftminftcr,  in  England  —  The  Wonder  only  is  that  they 
are  not  confined  to  Courts  of  common  Law  here/'  He  then  refers  to 
the  attachment  of  Englishmen  to  c,  29  of  Magna  Chart  a  1  and  to  Lord 
Coke's  commentary  thereon  in  1  I  nil.  51,  as  "  concluding  with  a  Re- 
flection,  which  if  properly  attended  to  might  be  fufficient  even  to  make 
a  Parliament  tremble/*  This  paragraph  of  the  argument,  fo  me  what 
expanded,  was  infer  ted  by  John  Adams  in  the  mft  ructions  of  the  town 
of  Bolton  to  their  reprefentatives  in  May  1769,  3  John  Adams's 
Works,  50*,  509  1  and  abridged  in  the  "Journal  of  the  Times" 
in  the  Bolton  Evening  Poll  of  July  10,  1769.  Sec  alio  Letter  of 
Houfe  of  Reprefentatives  to  Franklin,  November  6,1770,  M  a  Ha  ctui- 
fe  tts  Papers  published  by  the  Seventy-Six  Society,  174. 

jd.  Adams 


Writs  of  Afliftance. 


461 


3d.  Adams  alfo  faid  $  "  We  arc  here  to  be  tryed  by  a  Court  of  civil 
not  of  common  Law,  we  are  therefore  to  be  tryed  by  the  Rules  of 
Evidence  that  we  find  in  the  civil  Law,  not  by  thofe  that  we  find  in  the 
common  Law. — We  are  to  be  tryed,  both  Fa6l  and  Law  is  to  be  tryed 
by  a  fmgle  Judge,  not  by  a  Jury. — We  therefore  claim  it  as  a  Right 
that  Witnefles  not  Prelum pt ions  nor  Circumftances  are  to  be  the  Evi- 
dence.** And  he  argued  that  by  the  rules  of  the  civil  law,  in  order  to 
convict  a  perfon  of  any  crime,  there  muft  be  two  witnefles,  free  from  all 
exception  *  that  "  if  there  were  two  or  ten  fuch  Witnefles  as  Mexle% 
they  would  not  amount  to  Proof  fufficient  for  condemnation  ;  '*  that  the 
refpondents  had  "  a  right  to  examine  the  Witnefles  whole  pad  life, 
and  his  Character  at  large ;  '*  and  to  prove  by  other  witnefles  that 
(as  it  is  flated  in  the  '*  Journal  of  the  Times  *')  *'  he  was  zfugatrve  from 
his  native  country  to  avoid  the  funijhment  due  to  a  very  heinous  crime  t  *' 
for  which  he  cited  the  following  authorities :  "  New  Inft.  Civil  Law, 
3X5*  3l6-  Dig.  Lib.  22,  Tit.  5,  ^  3,  12*  Codicis,  Lib.  4,  Tit.  19, 
^  25 ;  Tit.  20,  s.  9,  §  1,  &  note  32.  Deut.  19,  15*  Calv.  Lex  Tef- 
tis.  Forte  (cue  de  Laudibus  Legum,  c  ai,  p.  38.  Wood  Inft.  310. 
Domat,  V.  1,  p.  13,  Preliminary  Book,  Tit.  1,  §  2,  IV.  15." 

"  On  the  contrary,"  Adams  argued,  ••  if  we  are  to  be  governed  by  the 
Rules  of  the  common  Law  we  ought  to  adopt  it  as  a  whole  and  fummon 
a  Jury  and  be  tryed  by  Magna  Charta —  Every  Examination  of  Wit- 
nefles ought  to  be  in  open  Court,  in  Prefence  of  the  Parties,  Face  to 
Face  —  and  there  ought  to  be  regular  Adjournments  from  one  Time 
to  another.  What  other  Hypothefis  shall  we  aflume  ?  Shall  we  fay 
that  we  are  to  be  governed  by  fome  Rules  of  the  common  Law  and  Tome 
Rules  of  the  civil  Law,  that  the  Judge  at  his  Difcretion  shall  choofe 
out  of  each  Syftem  fuch  Rules  as  pleafe  him,  and  difcard  the  red,  if  fo, 
Mi/era  fewitus  est.  Examinations  of  Witnefles  upon  Interrogatories, 
are  only  by  the  Civil  Law.  Interrogatories  are  unknown  at  common 
Law,  and  Englishmen  &  common  Lawyers  have  an  averflon  to  them 
if  not  an  abhorrence  of  them.  Shall  we  fuffer  under  the  odious  Rules 
of  the  civil  Law,  and  receive  no  advantage  from  the  beneficial  Rules 
of  it  ?  This,  inflead  of  favouring  the  Accufed,  would  be  favouring  the 
Accufer,  which  is  againfl  the  Maxims  of  both  Laws.*' 

This  point,  which  is  alfo  reported  in  the  "  Journal  of  the  Times,'* 
was  argued  on  the  24th  of  February,  and  decided  on  the  ift  of  March. 
Bofton  Evening  Poft  of  April  17  &  24,  1769.  It  is  followed  in  Ad- 
ams's MS.  by  this  ••  Interlocutory  Decree,"  entitled  ••  Advocate  Gen- 
eral vs.  John  Hancock  Efq." 

••  The  Subflance  of  the  Point  before  the  Court,  is,  whether  a  Witnefs 
"shall  be  examined  to  charge  another  Witnefs  in  the  Caufe  with  a 
"  particular  infamous  Crime. 

••  It  is  urged  by  the  Advocates  offering  the  firft  mentioned  Witnefs, 
"  firfl,  that  this  is  a  civil  Law  Court,  and  Secondly,  by  that  Law  fuch 
"  Evidence  is  admiflible.  To  the  lad  Point  feveral  authorities  were 
"  cited,  but  the  principal  one  from  the  Digeft  22.  3.  1.  3. 
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"  To  which  it  was  anfwered  by  the  Advocates  on  the  other  Side  that 
44  this  is  not  a  civil  Law  Court  in  fuch  Cafes  as  the  prefent.  And  that 
"  the  Authorities  produced  were  not  to  be  underftood  in  the  Scnfe  con- 
44  tended  for  by  the  Refpon dent's  Advocates.  In  Support  of  the  laft. 
44  the  Notes  under  the  afbrefaid  3  Law  in  the  Digeft  were  read  and  re- 
44  lyed  on.  It  was  alfo  urged,  that  admitting  the  civil  Law  to  be  as 
44  contended  for,  the  Argument  would  prove  too  much,  becaufe  it  would 
44  exclude  relations  in  certain  a Degrees,  intimate  Friends,  Perfons  under 
44  the  age  of  Fourteen  &c.  from  testifying. 

44  I  take  the  Senfe  of  the  Authority  firft  mentioned,  to  be  no  more 
44  than  a  general  defcription  of  what  are  good  objections  againft  perfons 
"being  admitted  to  their  Oaths  as  Witnefles  without  defcribing  the 
44  mode  whereby  fuch  difqualiftcations  are  to  be  ascertained.  If  faid  Au- 
44  thority  is  not  fo  conftrued,  it  certainly  clashes  with  the  notes,  which 
44  clearly  relate  not  to  the  Admiflion  of  Witnefc,  but  the  Credit  or  Rep- 
44  utation  of  their  Evidence.  The  reafon  why  proof  by  record  ought  to 
44  be  exhibited  againft  a  Witnefs,  when  charged  with  a  Crime,  appears 
44  clear  from  the  Queftion  put  in  the  Note,  under  D.  22,  Tit.  3.  Quis 
44  enim  sifyficias  accufaffe%  innocent  fiet  ?  Such  a  reading  reconciles  the 
44  Text  and  comment  in  the  Dig :  to  each  other,  and  the  former  to 
44  Reafon.  I  am  therefore  of  Opinion  the  motion  is  not  well  fupported, 
44  even  by  the  Rules  of  the  civil  Law.  In  addition  to  which,  when  I 
44  confider  the  procefs  now  in  queftion,  is  founded  on  an  A&  of  parlia- 
44  ment,  originally  intended  to  be  guided  by  the  Rules  of  the  common 
44  Law,  that  the  Practice  of  the  Court  has  ever  been  to  hear  and  deter  ~ 
44  mine  fimilar  cafes,  according  to  thofe  rules,  the  manifeft  and  great 
44  inconveniences  which  muft  accrue,  by  the  admiflion  of  fuch  evidence, 
44  1  am  clearly  of  Opinion,  the  Queftion  put  is  improper,  and  therefore 
44  Decree  the  fame  to  be  withdrawn. 

44  Rob*  Auchmuty  Judge  &c." 

Upon  this  decree,  Adams  makes  the  following  obfervations,  with 
which  his  report  ends  : 

44  1.  The  Advocates  for  the  Crown,  did  not  argue  that  our  Argu- 
ment would  exclude  Relations,  Friends,  Perfons  under  14,  &c — But 
the  Advocates  for  the  Refpondent,  infifted  that  all  thofe  Rules  of  the 
civil  Law  ought  to  be  adopted,  becaufe  they  were  beneficial  to  the  Sub- 
ject the  Refpondent. — We  had  no  difficulty  at  all  in  admitting  the  Con- 
ference as  far  as  it  is  here  mentioned.  So  far  from  it  that  we  de fired 
it,  becaufe  Mr  Hancock's  Relations,  Friends,  and  many  Perfons  under 
Age  have  been  examined  in  this  Cafe. — It  is  true  Mr  Fitcb  did  argue 
that  our  Principle  would  juftify  the  Introduction  of  Torture,  and  this  he 
thought  was  proving  too  much,  and  this  was  well  obferved  by  Mr  Fitcb 
and  was  the  bed  argument  I  have  heard  in  the  Cafe. 

44  2.  The  Judge  has  totally  millaken  the  4  Senfe*  of  the  Authority, 
for  inftead  of  being  a  Defcription  of  Objections  againft  Perfons  being 
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admitted  to  their  Oaths  it  is  wholly  confined  to  thofe  who  are  already 
Sworn. — It  is  Teftium  Fides  examinanda  eft,  not  Perfonarum  Fides,  and 
as  a  Witnefi  in  Englifh  implies  the  Competency  of  the  Perfon,  fo  Te/tis 
in  Latin  implies  the  Same  and  a  Perfon  cannot  be  Te/tis,  untill  he  is 
admitted,  to  tell  what  he  knows,  1.  e.  to  give  Evidence.1' 

This  fuit  was  dropped  on  the  a6th  of  March.  "  Journal  of  the 
Times,*'  in  Bofton  Evening  Poft  of  May  22,  1769.  See  alfo  Ob- 
fervations  published  by  the  Merchants  of  Bofton  in  1769,  19,  note ; 
Almon's  Prior  Documents,  263,  note.  The  ftatement  in  Adams's 
autobiography  (2  John  Adams's  Works,  216)  that  ''this  odious  caufe 
was  fufpended  at  laft  only  by  the  battle  of  Lexington  "  is  manifeftly  an 
exaggeration.  It  is  not  the  only  inftance  of  a  miftake  of  date  in  his 
autobiography.     Fid.  ante,  409. 

About  the  fame  time  the  grand  jury  found  an  indictment  for  perjury 
at  the  trial  of  this  cafe  againft  •*  one  Jofefb  Muzxele "  or  '« Mayfel," 
(evidently  the  fame  as  Mexle,fufra,  46 1,)  which  could  not  be  immediately 
tried,  ••  as  this  fellow,  to  whom  a  poft  has  been  given  by  the  recom- 
mendation of  the  com — fli — ners,  on  board  the  Sloop  Liberty,  late  Mr. 
Hancock's,  now  a  Guarda-Cofta,  is  upon  a  cruife  in  faid  Sloop."  "  Jour- 
nal of  the  Times"  of  March  26  &  27,  &  April  22,  in  Bofton  Evening 
Poft  of  May  22  &  June  19,  1769.  As  this  indictment  does  not  appear 
on  the  records  of  the  court,  it  was  probably  withdrawn  by  the  Crown 
officers. 

Governor  Bernard's  fubfequent  rcprcfcntations  and  conduit  afford  a 
fair  example  of  his  policy.  Much  feeling  having  been  excited  by  the 
manner  of  feizing  the  Liberty,  (Jufra,  456,)  the  Governor  had  the  next 
veflel  feized  left  in  a  place  convenient  for  the  refcue  of  the  cargo  ;  and, 
when  it  was  refcued  according  to  his  expectation,  and  reftored  the  next 
day,  pretended  that  the  reftoration  was  only  made  "  upon  pain  of  the 
difpleafure  of  the  town."  Letters  of  Bernard,  Gage  &  Hood,  38-41. 
Vindication  of  Bofton,  22.  He  wrote  to  Lord  Hilljborougb  that  "  every 
feizure  made  or  attempted  to  be  made  on  Land  in  Bofton,  for  three 
Years  paft,  before  thefe  two  Inftances,  has  been  violently  refcued  or 
prevented ; "  and  immediately  afterwards,  in  his  M  Obfervations  upon 
the  Anfwer  of  the  Council,"  faid,  "  That  there  has  been  no  refcue 
lately  is  very  True  ;  8c  the  reafon  is  that  there  has  been  no  Seizure  ; " 
and  was  obliged  to  fall  back  upon  Malcolm's  cafe  of  two  years  before, 
supra,  447.  Letters  of  Bernard,  Gage  &  Hood,  39.  12  Bernard  Pa- 
pers, 293.  Contraft  with  Governor  Bernard's  ftatcments  the  Refolves 
of  the  Houfe  of  Reprefentatives  of  June  29,  1769,  Bradford's  State 
Papers,  179  ;  6  Bancroft's  Hift.  U.  S.  272  ;  Richard  Frothingham  in 
9  Atlantic  Monthly,  708.  The  friends  of  America  in  the  Houfe  of 
Commons  faw  and  exprefied  the  truth.  Colonel  Barri  faid  :  "  May 
not  a  little  mob  have  been  called  a  tumult,  and  a  little  infurreclion  a 
rebellion  ?  In  being  riotous,  the  Colonies  have  mimicked  the  mother 
country."     1  Cavendish  Debates,  44.     And  Governor  Poivnall  faid  : 

"  Rebellion 
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**  Rebellion  tt  not  in  their  hearts  1  independence  is  not  in  their  heads." 
lb.  110,  St  wid.  lb.  105,  393.  Compare  this  faying  of  Governor 
Poxunall  with  Uutchinj'on* i  reflections  in  1766  on  Pozunair*  hints  of 
the  poflibihty  of  a  thought  of  independence,  {fuprat  444*)  and  Camden*  s 
prophecy  to  Franklin  eight  years  earlier*    Quincv's  Life  of  Quincy,  170* 

It  would  be  hard  to  find  more  bitternefs  of  party  fptrit  than  is  shown 
in  a  letter  of  December  3,  1 769,  from  Andrt-io  O/iVer,  the  Secretary  of 
(he  Province,  to  Governor  Bernard  in  London,  written  three  months 
after  Commimoner  RobtnjQnt  aflault  upon  Jama  0m,  and  narrating 
as  d|  curious  anecdotes  concerning  Ml  Otis"  the  following  1  *•  Dog1; 
Gardner  has  not  fcrupled  declaring  to  one  and  another*  that  upon  bu 
applying  to  him  to  argue  a  caufe,  he  told  him  he  could  not  do  it,  for 
his  Lungs  were  gone,  nor  could  he  fumciently  collet!  himfetf,  for  he  had 
ruined  his  Country  \  but  that  he  had  afted  with  a  good  intention  „  & 
ft  retching  forth  his  hand,  cur  fed  the  day  on  which  he  was  born.  To 
another  perion  from  whom  1  had  it  he  laid,  He  wondered  what  our  par- 
fons  meant  by  thanking  God  for  their  cxiftence  ;  for  bb  part  he  never 
did  nor  never  would,  or  never  could.  He  is  become  the  Sport  of  the 
young  Gem*?*  of  the  Bar,  and  he  was  greatly  mortified  on  looking  over 
the  Entries  this  prcfent  term  of  the  Sup!  Court,  to  find  be  had  but  4 
when  the  youngelt  Quincy  bad  9  &  John  Adams  had  60.  It  is  re- 
markable that  there  have  been  three  untimely  deaths  among  thofe  con* 
ccrned  in  running  the  Sloop  Liberty)  Cargo,  via;  Cap**  Mar/bail  the 
neat  day,  Cap°  Barnard  afterwards  drownd  at  Sea,  U  Cap?  Mattel m 
fmce,  who  I  bear  laid  be  catchd  his  death  at  that  time.  Should  this 
other  Pcrfon's  Fate  prove  as  is  expected,  we  might  be  juftifted  in  look- 
ing to  the  band  of  Providence  in  the  diipofal  of  thefc  Events.1*  12 
Bernard  Papers,  163,  104.  In  a  letter  of  October  30,  1769*  another 
of  the  fame  party  (fuppofcd  by  Chalmers  to  have  been  Jttibmurv)  cx- 
prefled  fimilar  fentiments  ;  **  Otit  by  a  kind  providence  of  heaven  U 
generally  fuppofed  to  be  delirious.  It  is  beyond  doubt  he  has  given 
signal  proofs  of  it  in  his  late  conduct."  3  Chalmers  New  England 
Papers,  48. 

Daniel  MaUtlm  was  one  of  the  mo  ft  active  merchants  on  the  popular 
fide,  and  was  proportiooably  hated  and  abuled  by  the  Crown  officer*. 
Supra,  413,  447-449.  Letters  of  Bernard,  Gage  St  Hood,  iS,  50. 
Hunt  in  fan  in  15  Mat's.  Archives,  16  *.  Hilliborough  to  Bernard,  July 
I lt  1768,  11  Bernard  Papers,  221.  Bernard's  Observations  on  the 
Anfwcr  of  the  Council,  12  Bernard  Papers,  393,  194,  Anter  313.  1 
Gordon's  Hilt.  U.  S.  119,  23a,  334.  6  Bancroft's  Hift,  U.  S.  139* 
His  epitaph  thus  cxprenes  bis  character:  **  A  true  Son  of  Liberty,  A 
Friend  to  the  Publick,  An  Enemy  to  Oppreflion,  And  one  of  the  fore- 
moft  in  Oppofing  the  Revenue  Acts  on  America."  Bofton  Evening 
Poft,  November  ao,  1769, 

"  At  the  Superiour  Court  held  M  Chai  left  own,  application  was  made 
by  the  Cuftoiu-Houle  Officers  for  a  full  fupply  of  Writs  of  Altiftam 
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which  were  accordingly  granted."    ••  Journal  of  the  Times,"  under         1 760. 

date  of  April  28,  1769,  in  Bofton   Evening  Poft  of  June  26,  1769.    v^^*\^-^-^ 

April  term   1769  of  the  Superior  Court  of  Judicature  in  Middlefex       New  Writs 

Iafted  from  the  nth  to  the  14th  of  April.    Rec.  1769,  fol.  41-5*-     It  m^**™* 

may  be  conjectured  that  thefe  writs  were  in  the  amended  form.    Supra, 

455.     But  Writs  of  Afltftance  had  now  become  fo  much  a  matter  of 

courfe,  that  no  notice  appears  on  the  record,  dockets,  or  files  of  court, 

of  this  iflue,  except  to  Colleclor  Winflvw  and  Captain  Re\d%  (fupra, 

434,)  who  may  have  been  the  only  perfons  to  whom  they  were  now 

flrft  granted.   On  the  20th  of  April  1769  the  Commiflioners  of  the  Cuf- 

toms  wrote  from  Bofton  to  the  Officers  of  the  Cuftoms  of  other  ports  in 

the  Province,  faying :   ••  Gentlemen,  Writs  of  Affiftants  having  been 

ifliied  by  the  Superior  Court  of  this  Province  for  the  Officers  of  your 

Port,  we  direct  you  forthwith  to  apply  for  them  to  the  Clerk  of  that 

Court,  fo  that  you  may  be  furnished  with  the  fame,  to  be  ufed  as  occa- 

fton  may  require.*'     This  letter  was  figned  by  the  whole  board.    Salem 

Cuftom  Houfe  Record,  279. 

Hutchinfon's  opinion  of  the  part  to  be  taken  by  the  sheriff  in  the  ex*        \*]*]0* 
ecution  of  a  Writ  of  Afliftance,  is  shown  in  his  anfwer,  dated  February    v-^N/*^^' 
n,  1770,  to  an  inquiry  of  William  Tyng,  Sheriff  of  Cumberland  County,    Hutchinfon's 
in  which  he  fays  :  ••  It  always  appeared  to  me  to  be  the  more  immediate  ?Plnl0nr  qt 
businefs  of  the  Officers  of  the  Cuftoms  to  enter  ships  &c.  and  alfo  to  break  j^p  |n  eXecu- 
open  Cellars,  Warehouses  8c  other  places,  to  fearch  for  contraband  8c  un«   ting  Writs 
cuftomed  goods,  but  they  are  required  in  certain  cafes  to  have  a  Writ   of  Afliftance. 
of  Assiftants,  which  is  directed  to  all  Officers  and  all  His  Majefty's 
fubje&s  in  general,  who  are  requefted  to  permit  the  Officers  of  the  Cuf- 
toms to  do   their  duty  &   to  be  aiding  8c  assisting.      I  think  every 
perfon  may  be  juftificd  who  shall  prevent  the  Officers  of  the  Cuftoms 
from  being  impeded  in  the  difcharge  of  their  duty,  8c  that  it  is  the  efpe- 
cial  businefs  of  the  Civil  Officers  to  whom  the  writ  is  directed  to  fee  that 
the  Officers  of  the  Cuftoms  are  protected  8c  aided  8c  assifted  when- 
ever they  shall  be  obftru&ed  in  the  difcharge  of  their  duty,  but  in  the 
particular  cafe  that  you  refer  to  I  do  not  fee  that  you  was  obliged  to 
furnish  hands  to  unrigg  the  VefTel,  but  it  is  to  be  fuppofed  there  are 
inferior  Officers  or  Servants  of  the  Cuftoms  to  be  employed  in  fuch 
Services.     Had  there  been  an  attempt  to  refcue  I  think  you  would  have 
done  well  in  requiring  aid  to  prevent  &c.     Notwithftanding  the  re- 
marks you  have  feen  in  the  newfpapers,  this  Writ  of  Assiftants,  after  a 
long  argument,  by  the  unanimous  voice  of  the  Judges  of  the  Superior 
Court  has  been  determined  to  be  legal  and  conftitutional,  &  by  a  late 
Aft  of  Parliament  the  Court  is  required  to  iflue  it,  8c  undoubtedly  all 
who  oppofe  the  due  execution  of  it  muft  be  considered  as  offenders." 
26  Mafs.  Archives,  439.     See  alfo  Comptroller  Savage  to  Hutchinfon, 
February  ao,  1770,  25  lb.  355-360  j  2  Willis's  Hift.  Portland,  132. 

The  Commissioners  of  the  Cuftoms,  in  a  "  general  letter"  of  Octo- 
ber n,  1771,  inftruaed  their  officers  t  "  You  are  alfo  to  acquaint  us 
59  whether 
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whether  you  have  been  furnished  with  Writs  of  AflUtant*  by  the  Supe- 
rior Court  of  this  Province,  agreeably  to  the  form  traufmitted  by  our 
Solicitor,  and  if  you  have  not*  you  are  to  atfign  the  rcafon*  why  you 
have  not  been  able  to  obtain  them.**  Salem  Cuftom  Houfe  Record* 
34s,  This  letter  was  signed  by  Hut  ton,  Buret  %  and  Hall&iuttt,  who  warn 
the  fucccflbr  of  Jehu  Temple* 

temple  had  never  had  any  fcruple*  about  Writs  of  Amftance.  Su* 
pra,  416  Gf  seq-i  419,  note,  437,  450*  464.  But  he  did  not  agree  with 
the  Commifiioner*  in  other  meafures,  and  did  not  share  their  unpopu- 
larity. Bafton  Gazette,  February  6,  1769*  Let  ten  of  Bernard,  Gage 
St  Hood,  107,  Bernard  to  Harrington,  February  10,  1769,  7  Bernard 
Paper*,  160,  Hutchinfon  in  December,  1769,  *6  Ma&.  Archives,  417* 
Proceedings  of  Town  Meeting  of  Qftober  4,  1769,  3  Chalmers *i  New 
England  Papers*  37*  t  Gordon1*  Hifi.  U,  S.  336.  3  Hutchinfoo's 
I  tilt.  Mail.  193,  194*  6  Bancroft's  Hilt.  U.  S*  149,  Ada  mi  and  H&teb- 
in  son  but  h  teflify  to  Templet  intimacy  with  Otis.  7  John  Adams'i  Works* 
457.  3  Hutchinfon**  Hifl.  Mafs*  193.  It  if  therefore  not  improbable 
that  Governor  Bernard1*  dift  ruft  of  him  wai  not  wholly  unfounded.  Vid* 
supra*  41 3«  438  ;  Bernard  to  Hilllborough,  February  n>  and  to  John 
Pownall,  J  unc  1  a  *  1 769,  7  Bernard  Paper*,  14 1 1 197.  He  was  appointed 
in  177  t  Surveyor  General  of  the  C idioms  in  England  ;  was  removed  in 
1774  for  his  attachment  to  the  American  caufe  j  returned  to  America 
in  17S1  t  and,  after  the  Revolutionary  War,  wai  appointed  Conful 
General  of  Great  Britain  in  the  United  State*.  Supra,  434,  note  so. 
R.  C.  Winthrop1*  Addrefses,  112-115.  John  Adams  to  President  of 
Congrcfs,  Auguft  16,  17S1,  7  John  Adams'*  Work*,  457.  Adam*  10 
Jay,  April  13,  17S5*  S  lb.  234, 

At  a  meeting  of  the  inhabitant*  of  Bo  A  on  in  Faneuil  Hall  on  the  ad 
of  November  1771,  a  committee  of  twenty-one  was  appointed  "  to  Itate 
the  Right*  of  the  Colonists,  and  of  this  Province  in  particular,  as  Men,  a* 
Christians,  and  a*  Subject*  ;  to  Communicate  and  Publish  the  lame  to 
I  the  feveral  Towns  in  this  Province,  and  to  the  World,  a*  the  Senfe  of 
this  Town,  with  the  Infringement*  and  Violation*  thereof  that  have 
been,  or  from  Time  to  Time  may  be  made.1*  The  three  firft  named 
on  this  Committee  were  James  Otitt  Samuel  Adams%  and  J&fepb  War* 
wen.  Jofiab  X^utncj  wai  alio  a  member.  The  report  of  this  committee, 
which  was  accepted  on  the  aoth  of  November,  i*  laid  to  have  been  writ- 
ten by  Adams  and  Warren*  Its  formal  pie  fen  tat  ion  was  the  lal't  pub- 
lic act  of  Otis.  6  Bancroft1*  Hift.  U.  S.  431,  One  article  in  it*  *  Lift 
of  Infringement*  and  Violation*  of  Rights11  i*  fo  curioufly  like  Otitis 
argument  upon  the  Writs  of  AOiftance  in  176 1,  which  had  been  the 
beginning  of  hi*  public  career,  that  with  it  this  (ketch  of  the  hiftory  of 
thole  Writ*  in  Mailachuiett*  Bay,  already  too  much  extended,  may  fitly 
clofc. 

*l  Thefc  Officers  are  by  their  Commission*  invested  with  Power*  a  I  to- 
gether unconstitutional,  and  entirely  destructive  to  that  Security  which 
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we  have  a  right  to  enjoy  ;  and  to  the  last  degree  dangerous,  not  only  to 
our  property,  but  to  our  lives  .  For  the  Commiflioners  of  his  Majef- 
ty's  Customs  in  America,  or  any  three  of  them,  are  by  their  Commif- 
(ions  impovirered,  '  by  writing  under  their  hands  and  feals  to  conftitute 
and  appoint  inferior  Officers  in  all  and  fingular  the  Port  within  the 
Limits  of  their  Commiflions.'  Each  of  thefe  petty  officers  fo  made  is 
intrusted  with  Power  more  abfolute  and  arbitrary  than  ought  to  be 
lodged  in  the  hands  of  any  Man  or  Body  of  Men  whatfoever ;  for  in 
the  Commiflion  aforementioned,  his  Majefty  gives  and  grants  unto  his 
faid  Commiflioners,  or  any  three  of  them,  *  and  to  all  and  every  the  Col- 
lectors, Deputy  Collectors,  Minifters,  Servants,  and  all  other  Officers 
ferving  8c  attending  in  all  and  every  the  Ports  8c  other  Places  within 
the  Limits  of  their  Commiflion,  full  Power  and  Authority  from  time  to 
time,  at  their  or  any  of  their  Wills  and  Pleafures,  as  well  by  Night  as 
by  Day,  to  enter  and  go  on  board  any  Ship,  Boat,  or  other  Veflel,  riding, 
lying,  or  being  within,  or  coming  into,  any  Port,  Harbour,  Creek  or 
Haven,  within  the  limits  of  their  Commission ;  and  alfo  in  the  day-time 
to  go  into  any  Houfe,  Shop,  Cellar,  or  any  other  Place,  where  any 
Goods,  Wares  or  Merchandises  lie  concealed,  or  are  fufpected  to  lie 
concealed,  whereof  the  cuftoms  and  other  duties,  have  not  been,  or  shall 
not  be,  duly  paid  and  truly  fatisfied,  anfwered  or  paid  unto  the  Collec- 
tors, Deputy-Collectors,  Minifters,  Servants,  and  other  officers  refpec- 
tively,  or  otherwife  agreed  for  \  and  the  (aid  Houfe,  Shop,  Warehoufe, 
Cellar,  and  other  Place  to  fearch  and  furvey,  and  all  and  every  the 
Boxes,  Trunks,  Chefts  and  Packs  then  and  there  found  to  break  open.' 

"  Thus  our  Houfes,  and  even  our  Bed-Chambers,  are  expofed  to  be 
ranfacked,  our  Boxes,  Trunks  and  Chefts  broke  open,  ravaged  and 
plundered,  by  Wretches,  whom  no  prudent  Man  would  venture  to  em- 
ploy even  as  Menial  Servants ;  whenever  they  are  pleafed  to  fay  they 
fufpect  there  are  in  the  Houfe,  Wares,  8cc.  for  which  the  Duties  have 
not  been  paid.  Flagrant  inftances  of  the  wanton  cxercifc  of  this  Power, 
have  frequently  happened  in  this  and  other  feaport  Towns.  By  this  we 
are  cut  off  from  that  domeftic  fecurity  which  renders  the  Lives  of  the 
moft  unhappy  in  fome  meafure  agreeable.  Thefe  Officers  may  under 
color  of  Law  and  the  cloak  of  a  general  warrant,  break  through  the 
facred  Rights  of  the  Domicil,  ranfack  Mens  Houfes,  destroy  their 
Securities,  carry  off  their  Property,  and  with  little  Danger  to  them- 
felves  commit  the  most  horrid  Murders.*'  Report  of  the  Committee, 
as  published  by  Order  of  the  Town,  15-17*  Compare  Junius  Ameri- 
cans in  Bofton  Gazette  of  December  24,  1770,  8c  January  38,  177 1. 

Nothing  later  than  this,  tending  to  illuftrate  the  matter  of  Writs  of 
Affiftance,  has  come  to  the  notice  of  the  writer.  The  port  of  Bofton 
was  clofed  by  the  Bofton  Port  Bill  on  the  1st  of  June,  1774.  St.  13  G. 
3,  c.  45.    34  Mafs.  Hift.  Coll.  1. 

On  the  28th  of  July  1775  the  Council,  elected  according  to  the  Prov- 
ince Charter,  with  the  confent  of  the  Houfe  of  Reprefentative*.  aiTumed 
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the  government,  upon  the  ground  thai  the  Governor  and  Lieutenant 
Governor  w  have  ablcntcd  themfelves,  and  have  rcfu&d  to  govern  the 
Province  according  to  faid   Charter.**    Journal  H.   R*  1775*  p.  ai* 

On  the  fame  day  a  committee  was  appointed  ,  of  which  James  Oth 
(of  Barnf table)  wai  chairman  on  the  part  of  the  Council,  and  Jv/epb 
llaivltry  on  the  part  of  the  I  loufc,  **  to  confidcr  what  U  neceflary  to  be 
done  relative  to  a  Colony  Seal  1 "  and  on  the  5th  of  Augufl  was  directed 
••  10  fit  forthwith,"  and  reported  thai  the  Old  Province  Seal  (which 
bare  the  Royal  Arms)  "be  not  taken  up/*  but  that  "the  cftabJilhed 
form  of  a  Seal  for  this  Colony,  for  the  future,"  fliould  be  an  Indian 
holding  a  Tomahawk  and  Cap  of  Liberty ,  with  the  motto  Petit  fub 
liber  tate  quietem.  The  idea  of  the  Indian  was  doubt!  els  derived  from 
the  ruder  figure  on  the  fir  ft  Seals  of  the  Colony  %  brought  over  by  Endi- 
cott  in  1 6a 9  and  Winthrop  in  ifijo.  t  Mali,  CoL  Rcc.  tit.  &  pp.  14, 
%%%  $9*  7  Ji  J9*i  396*  The  Council  accepted  the  report  of  the  com- 
mittee, fubllituting  however  for  the  Indian  "an  English  American, 
holding  a  I  word  in  the  Right  Hand,  and  Magna  Charta  in  the  Left 
Hand,  with  the  words  *  Magna  Charta  *  imprinted  on  it."  The  Houfe 
of  Reprefentativea  concurred,  with  this  ftgniticant  amendment,  that 
"  in  the  Device  previous  to  the  Word  ■  Petit  J  be  infer  ted  the  Word 
*  Entetk  and  fubfequcnt  to  it,  the  Word  *  PlaetdataS  "  137  Mali. 
Archives,  14.  H  lb.  340,  364,  Journal  H.  R.  177$,  pp.  to,  46,  47 , 
48.  The  fame  image  and  motto,  and  the  words  "  Iflued  in  Defence  of 
American  Liberty,*1  were  1'tamped  on  the  bills  of  credit  iflued  by  the 
Colony  until  fome  time  after  the  Declaration  of  Independence,  when 
the  letters  *•  I N  D  "  took  the  place  of  "  Magna  Charta/*  Sts.  of 
■  T75*  cc-  *t  9*  >?7^t  cc'  ,at  l**  *6  i  Acti  Be  Laws  of  the  Colony 
of  MalTachufelts  Bay  1775-1776,  pp.  a,  7  i,  73,  75,  84,  99.  Journal 
H.  R*  September  1776,  p+  109. 

Maffachufcits,  in  1780,  after  framing  a  Conftjtution  of  her  own,  (the 
Declaration  of  Rights  prefixed  to  which  repeated  the  chief  articles  of 
Magna  Charta,  and  condemned  general  warrants,)  replaced  the  image 
on  the  leal  by  her  ancient  emblem,  in  a  more  heraldic  form,  and  estab- 
lished the  following  as  the  Seal  and  Anns  of  the  Commonwealth  : 
"  Sapphire,  an  Indian  d  re  tied  in  his  Shirt,  Moggofins,  belted,  proper,  in 
his  right  Hand  a  Bow  Topaz t  in  his  left  an  Arrow,  its  point  towards 
the  Bale  t  of  the  fecond,  on  the  Dexter  fide  of  the  Indian**  head,  a 
Star,  Pear  1 1  for  one  of  the  United  States  of  America*  C  it  est  —  On  a 
Wreath  a  Dexter  Arm  cloathed  &  ruffled  proper,  grafping  a  Broad 
Sword,  the  Pummel  &  Hilt  Topaxt  with  this  Motto,  Erne  petit  flaci- 
dam  fub  liber tate  quietem"  Council  Rec.  December  13,  1780*  fol.  49. 
Thefe  Arms,  aflumed  in  the  midft  of  the  Revolutionary  War,  years 
before  the  adoption  of  the  Federal  Confutation,  are  ft  ill  unchanged. 
And  the  motto,  eftabliJhcd  by  the  fir  ft  legislature  of  the  Revolution, 
recognising  that  the  quiet  of  liberty  is  to  be  fought,  if  need  be,  by  the 
fvrord,  remains  the  device,  and  governs  the  action,  of  Mallachufctt* 
co-day. 
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D.  John  Adams's  Report  of  the  Firft  Argu- 
ment in  February  1761.  (1) 

G RIDLEY.  — The  Conftablcs  diftraining  for  Rates.      Gridley. 
more  inconfiftent  with   Eng.  Rts.  &  liberties  than 
Writts  of  afliftance.     And  Neceflity,  authorizes  both. 

Thatcher.  I  have  fearched,  in  all  the  ancient  Reper-  Thacher. 
tories,  of  Precedents,  in  Fitzherberts  Natura  Brevium,  and 
in  the  Regifter  (Qi  w*  ye  Reg.  is)  and  have  found  no  fuch 
Writt  of  afliftance  as  this  Petition  prays.  —  I  have  found 
two  Writts  of  afs.  in  the  Reg.  but  they  are  very  difft,  from 
y*  Writt  prayd  for.  —  (2) 

In 


(1)  This  report,  which  has  been  once  published  in  2  John, Adams's 
Works,  521-523,  is  by  the  courteous  permission  of  Mr.  Charles  Francis 
Adams  here  reprinted  as  exactly  as  possible,  with  the  original  para- 
graphs,  fpelling,  and  punctuation,  from  the  MS.  notes  of  John  Adams , 
who  was  prefent  at  the  argument,  though  he  was  not  admitted  as  a 
barrifter  until  the  14th  of  November  following.  2  John  Adams's 
Works,  124  8c  note,  133.  10  lb.  245.  Rec.  176 1,  fol.  239.  The 
only  other  contemporaneous  report  is  an  enlargement  of  this.     Kid,  in* 

fra,  477,  note  39. 

The  elaborate  narrative  given  more  than  half  a  century  afterwards  by 
Adams  to  Tudor,  who  printed  an  abftralt  of  it  as  the  argument  of  Otis 
in  this  cafe,  is  rather  a  recollection  of  the  fentiments  of  the  colonics  be. 
tween  1761  and  1766.  10  John  Adams's  Works,  232-362,  8c  note. 
Tudor's  Life  of  Otis,  68-86.  4  Bancroft's  Hift.  U.  S.  417,  note. 
Ante,  409,  417.  It  would  feem  to  have  been  written  by  Adams  with- 
out even  referring  to  his  own  notes  ;  for  it  fubftitutes  Raftall's  Entries 
for  Regiftrum  Brevium ;  and  aflerts  that  no  precedent  could  be  found 
of  a  writ  of  afliftance  to  a  cuftom  houfe  officer — in  direft  opposition  to  all 
the  counfel  in  the  cafe,  as  reported  by  himfelf  in  the  text.  10  John 
Adams's  Works,  322,  342.  He  feems  alfo  to  attribute  to  Otis  his  own 
argument  feven  years  later  in  the  cafe  of  The  Liberty »f  ante,  460,  461. 
10  John  Adams's  Works,  348,  349. 

(2)  Reg.  Brer.  app.  46, 47  \  ante,  396  &  note  4. 
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1761.  In  a  Book,  intituled  the  Modern  Practice  of  the  Court 

of  Exchequer  there  is    indeed  one  fuch  Writt*  and  but 
one.  (3) 

By  y*  Act  of  Pal*  any  other  private  Pcrfon,  may  as  well 
as  a  Cuftom  Houfe  Officer,  take  an  officer,  a  Sheriff,  or 
Con  (table,  &q  and  go  into  any  Shop,  Store  dfcc  &  feize  : 
any  Perfon  authorized  by  fuch  a  Writt,  under  the  Seal  of 
the  Court  of  Exchequer,  may,  not  Cuftom  Houfe  Officers 
only,  —  Strange,  (4)  —  Only  a  temporary  thing. 

The  moft  material  Que  ft  ion  is,  whether  the  Practice  of 
the  Exchequer,  will  warrant  this  Court  in  granting  the 
fame. 

The  A&  impowers  all  the  officers  of  y*  Revenue  to 
enter  and  feifc  in  the  Plantations*  as  well  as  in  England* 
7.  &  8  W"  3,  C.  22,  §  6,  gives  the  fame  as  13,  &  14.  of 
C.  gives  in  England,  {5)  The  Ground  of  M*  Gridleys 
arg1  is  this,  that  this  Court  has  the  Power  of  the  Court  of 
Exchequer.  —  But  This  Court  has  renounced  the  Chancery 
Jurifdi&ioii,  wb  the  Exchequer  has  in  Cafes  where  either 
Party,  is  y*  Kings  Debtor*  (6) —  Q*  into  y*  Cafe,  (7) 

In 


"  McNlaL 

v. 
Bejdioak." 


(3)  Copied  in  full  antt^  )£ft,  note  id,  qu*  *vid* 

(4)  Probably  Home  v.  Ihoity,  a  Stra<  95  a*  in  which t  notwithstand- 
ing a  condemnation  of  good*  in  the  Exchequer,  trover  wa»  main- 
tained against  H  one  not  the  proper  officer  "  for  foiling  them,  011 
the  ground  of  hi*  *'  being  a  tidefman,  who  could  not  enter  a  houfe  with- 
out a  writ  of  amnance  and  a  peace  officer,  the  words  of  his  warrant 
betng  Co  reft  rained*" 

(5)  Yid*  Sis*  13  U  14  Car.  a,  c.  1 1,  §  5  \  7  &  8  W.  j,  r*  11.  §  6  t 
quoted  in  full  by  Gr'tdlty  arguendo  infra ,  480,  481. 

(6)  j  81.  Com.  45.  Thar  jurifdicl ion  waj  transferred  to  the  High 
Court  of  Chancery  by  St.  5  Vic"L  c.  5* 

(7)  That  cafe  was  again  cited  by  7%acktr  at  the  argument  in  Novem- 
ber 1761 ,  as  y  the  Cafe  of  McNeal  of  Ireland  &.  McNeal  of  Bofton," 
ant*,  53.  The  only  trace  of  it  to  be  found  in  the  clerk'*  office  is  the 
following  entry  on  the  records  of  February  term,  1754,  in  Suffolk, 
which  was  held  by  Stomal ft  C.  J,,  $a/tonttaf!t  Lyndt%  Curbing  &  Oti- 

*'  Ann  McNeal  Widow  and  Mary  McNeal  Spinner  both  of  the 
M  City  of  Dublin  in  the  Kingdom  of  Ireland  Debtors  and  Accountants 
« to  hit  Majeftj  CompT  againft  Sarah  Brideoak  of  Bolton  in  the 
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In  Eng.  all  Informations  of  uncufted  (8)  or  prohibited  Im-        1 761. 
portations,  are  in  ye  Exchequer.  —  So  y*  y*  Cuftom  Houfe 
officers  are  the  officers  of  y*  Court.  —  under  the  Eye,  and 
Direction  of  the  Barons. 

The  Writ  of  Affiftance  is  not  returnable.  — If  fuch  feif- 
ure  were  brot  before  your  Honours,  youd  often  find  a  wan- 
ton Exercife  of  their  Power. 

At  home,  y*  officers,  feife  at  their  Peril,  even  with  Prob- 
able Caufe.  —  (9) 

Otis.     This  Writ  is  again  ft  the  fundamental  Principles      Out. 
of  Law.  —  The  Priviledge  of  Houfe.      A  Man,  who  is 
quiet,  is  as  fecure  in  his  Houfe,  as  a  Prince  in  his  Caftle  — 
notwithftanding  all  his  Debts,  &  civil  proceffes  of  any  Kind. 
—  But 

For  flagrant  Crimes,  and  in  Cafes  of  great  public  Necef- 
fity,  the  Priviledge  may  be  incrohd(io)  on.  —  For  Felonies 
an  officer  may  break,  upon  Profcefs,  and  oath.  —  i.  e.  by  a 
Special  Warrant  to  fearch  fuch  an  Houfe,  fufp-  fworn  to  be 
fufpe&ed,  and  good  Grounds  of  fufpicion  appearing. 

Make  oath  cor?  Ld.  Trea?,  or  Exchequer,  in  Eng*  or  a 

Magiftrate 


"  County  of  Suffolk  in  (aid  Province  Spinfter  commonly  called  Sarah*  «cc  I7CA# 
"  McNeal  of  faid  Bofton  Widow  Defendant  on  a  Bill  in  Equity  filed  Fol.  150. 
"  in  Court  Decern'  the  aoth  175a  (and  on  file).  This  Bill  hath  been 
41  continued  from  the  Term  of  this  Court  for  this  County  held  at  (aid 
••  Boston  in  November  A  D  1752  by  Adjourn1  from  the  third  Tuefday 
"  of  Auguft  preceeding  by  Confent  of  both  Partys  unto  this  Court  8c 
"  now  both  Partys  appear*d  8c  the  faid  Bill  is  Difmist  and  the  (aid 
"  Sarah   Brideoak  is  allowed  her  Cofts  Taxed  at  £ 

"  The  complu  moved  that  they  might  be  allowed  an  appeal  to  y* 
"  King  in  Council :  Allow'd." 

(8)  Uncuftomed.     Compare  enlarged  report,  infra,  48  a. 

(9)  S.  P.  Shipley  v.  Redmain,  before  Lord  Camden,  cited  in  4  Doug. 
347.    Per  Lord  Mansfield,  Cooper  v.  Boot,  4  Doug.  348,  8c  3  Esp.  R. 

145- 

(10)  This  looks  in  the  MS.  like  an  indiftinft  abridgment  of  "  in- 
croached." 
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As  to  Adts  of  parliament,  an  A£t  againft  the  Confiitution 
is  void  :  an  A&  again  ft  natural  Equity  is  void  :  and  if  an 
A<5t  of  Parliament  ihould  be  made,  in  the  very  Words 
of  this  Petition  (18)  it  would  be  void.  The  Executive 
Courts  (19)  muft  pafs  fuch  Afls  into  difufe — 8.  Rep,  ll8< 
from  Vincr.  (20)  —  Reafon  of  y*  Com  Law  to  control  an 
A  A  of  Parliament,  —  Iron  Manufacture,  noble  Lord's 
Propofal,  y*  wc  fhould  fend  our  Horfes  to  Eng,  to  be 
{hod,— (21) 

If  an  officer  will  juftify  under  a  Writ  he  mull  return  it. 
J2*Ji  Mod.  396. — perpetual  Writ.  {22) 

Stat. 


fct  a  fide  a  judgment  or  grant  a  new  trial  in  a  particular  cafe,  Hoi- 
tten  v*  yamfit  11  Mat,  396.  Detttry  Y*  Mat  toon,  a  Allen,  379* 
Lrwh  v.  We$&t  3  Grecikl.  316,  Durham  v,  Lrwiftont  4  G  recti  1,  i+o* 
Merrill  v.  Sherburne*  1  N*  H,  199,  Taylar  v.  Ptaeet  4  R.  I*  339. 
People  v,  $uper*vifor$  of  New  York,  t6  N,  Y.  431.  De  Cb&fteUmx  v. 
Fairckrtd,  15  Peon.  State  R.  18. 

(1  S)  ft  would  feem  from  this  cxpreJTion,  as  well  a$  from  the  enlarged 
report  of  GridUy*  argument,  infra,  47*%  that  Adams  fuppofed  a  written 
petition  10  have  been  nled  in  this  case*  But  it  is  more  probable  that 
the  counfel  referred  to  the  form  of  petition  which  had  been  previously 
ufed  \  for  there  docs  not  appear  to  have  been  any  application  in  writing 
for  the  writ  at  this  time,  except  the  memorial  of  the  Surveyor  Gen- 
eral in  behalf  of  himfelf  and  all  his  officers*     Jute,  413,  418,  k  note. 

(1  y)  The  term  u  executive  courts  "  was  commonly  applied  to  Courts 
ofjuftlce,  as  diftingutmed  from  the  Legislature  or  "  General  Court," 
Antef  too,  x$$i  *8©t  307.  Quincy's  Life  of  Quincy,  6$.  2  John  Ad. 
ami's  Works,  135,  rjs,  194,  234,  335.  3  lb,  481.  3  Hutchinfon** 
Hift,  Ma6.  jo$.     j  Doug,  Hist.  N.  A*  517,  530. 

(10)   Ermham*s  tafet  8  Rep.  itB.      Vim  Ab.  Statute,   E.  6,  p].   15. 

rid.  poft,  l 

(31)  Perhaps  in  the  debate  in  1750  on  St.  13  G,  3,  c.  19,  which  pro- 
hibited the  ereclion  or  maintenance  in  the  Colonies  of  any  rolling  or 
flitting  mill,  plating  forge,  or  furnace  for  making  ftecL  See  t  Mi  not** 
Hift.  Mais,  170.  Jbbrj  Adams,  in  a  letter  to  Tudor  of  Auguft  it, 
1818,  makes  Oth,  in  1761,  quote,  with  this,  the  fimilar  remark  "  that 
a  hobnail  fliould  not  be  manufactured  in  America1* — which  was  in 
fact  a  threat  of  Chatham* *  in  1766,  in  cafe  the  Americans  should  deny 
the  power  of  Parliament  over  their  trade,  jo  John  Adams's  Works, 
35a.     4  Bancroft's  Hift,  U,  S,  417,  note,     5  lb.  387. 

(a a)  "  He,  that  has  not  shewed  to  the  Court  that  he  hath  done  his 
duty  in  what  the  procefs  of  the  Court  required  him,  shall  not  be  jufti- 
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Stat.  C.  2.    We  have  all  as  good  Rt  to  inform  as  Cuftom        1761. 
Houfe  officers  (23)  —  &  every  Man  may  have   a  general, 
irreturnable   Wik'  Com  million  to  break  Houfes.  — 

By  12.  of  C.  on  oath  before  Ld  Treafurer,  Barons  of 
Exchequer,  or  Chief  Magi  (Irate  to  break  with  an  offi- 
cer. (24) — 14^  C.  to  iflue  a  Warrant  requiring  fheriffs 
&c  to  a  flirt:  the  officers  to  fearch  for  Goods  not  entrd,  or 
prohibitd  (25)  ;  7  &  8*  W.  &  M.  gives  Officers  in  Plan- 
tations fame  Powers  with  officers  in  England.  —  (26) 

Continuance  of  Writts  and  Profcefles,  (27)  proves  no 
more  nor  fo  much  as  I  grant  a  fpecial  Writ  of  aff.  on  fpe- 
cial  oath,  for  fpecl  Purpofe. — 

Pew  indorfd  Warrant  to  Ware.  —  (28)      Juftice  Wal- 

>*y 

fied  by  the  procefs."  Freeman  v.  Bluet,  12  Mod.  396.  In  that  cafe, 
the  precept  directed  the  officer  to  return  it.  Otis  argued  that  the  Writ 
of  Afliftance,  not  being  returnable,  was  perpetual,  2  Minot*s  Hi  A. 
Mafs.  95.     2  John  Adams's  Works,  524. 

(23)  Compare  fupra,  469,  472,  &  note  13. 

(24)  St.  12  Car.  2,  c.  19. 

(25)  St.  13  &  14  Car.  2,  c.  11,  §  5. 

(26)  St.  7  &  8  W.  Sc  M.  c.  22,  §  6. 

(27)  By  St.  1  Anne,  St.  i,c.  8,  §  5,  relied  on  byGridley,  infra, 48 1. 

(28)  In  the  fuller  report  of  Otis's  fpeech  this  illurt  ration  is  thus  in- 
troduced :  "  This  wanton  txercife  of  this  power  is  not  a  chimerical 
fuggeftion  of  a  heated  brain.  I  will  mention  fome  fa£ls.  Mr.  Pew 
had  one  of  thefe  writs,  and  when  Mr.  Ware  fucceeded  him,  he  endorfed 
the  writ  over  to  Mr.  Ware :  so  that  these  Writs  are  negotiable  from 
one  officer  to  another  ;  and  fo  your  Honours  have  no  opportunity  of  judg- 
ing the  perfons  to  whom  this  vaft  power  is  delegated.**  2  Minot's  Hi  ft. 
Mafs.  96,  97.     2  John  Adams's  Works,  524,  525. 

In  April  i860,  the  fergeant-at-arms  of  the  United  States  Senate  in- 
dorfed  over  to  another  perfon  a  precept,  addrefled  to  himfelf  by  name, 
to  arreft  a  witnefs  who  had  refufed  to  appear  before  a  committee  of  the 
Senate ;  and  the  witnefs  was  arretted  by  the  deputy,  but  difcharged  by 
Chief  Juftice  Sbatw,  with  the  concurrence  of  the  other  judges  of  the 
Supreme  Judicial  Court  of  Maflachufetts,  upon  the  ground  that  the 
deputation  was  invalid.  Sanborn  v.  Carlton,  1$  Gray.  In  June  i860, 
the  Committee  on  the  Judiciary  of  the  Senate,  through  Mr.  Bayard 
of  Delaware,  their  Chairman,  made  a  report  on  this  fubjeft,  con- 
troverting this  decifion,  and  accompanied  by  a  bill  exprcflly  confer- 
ring on  the  fergeants-at-arms  of  the  Senate  and  Houfe  of  Reprefent- 
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Icy  fearc'd  Houfe,  (29)  Law  Prov.  (30)  BHJ  in  Chan- 
cery*—  this  Court  confined  their  Chancery  Poirer  to  Reve- 
nue Ac,  (31) 

GridUf.  By  the  7.  ft  8  of  W-  C.  22.  $  6*  —  This 
authority,  of  breaking  and  entering  Ships,  Warehoufes  Cel- 
lars Ac  given  to  the  Cuftotn  Houfe  officers  in  England  by 
the  Statutes  of  the  12^  and  14*11  of  Chart.  24,  is  extended 
to  the  Cuftom  Houle  officers  in  y*  Plantations  :  (32)  — and 
by  the  Statute  of  the  6*  of  Anne,  (33)  -%tt#*  Writts  of  Aflift- 
ance  are  continued,  in  Company  with  all  other  legal  Prof- 
ccfles  for  6  months  after  the  Demife  of  the  Crown.  —  Now 
what  this  Writ  of  a  fli  fiance  is,  we  can  know  only  by  Books 
of  Precedents.  —  And  we  have  produced,  in  a  Book  in  ti- 
ll* 1 J  the  modern  Practice  of  the  Court  of  Exchequer,  a 
form  of  fuch  a  Writ  of  afliftance  to  the  officers  of  the  Cuf- 
corns*  (34)     The  Book  has  the  Imprimatur  of  Wright  C.  J. 

of 


atives  the  power  to  ierve  or  execute  by  deputy  the  mandate*,  precepts, 
and  warrant*  of  fhetr  rcfpeclivc  houie*.  But  Congrefj  did  not  pafs 
the  bill. 

(19)  "Another  inftance  is  ihu  t  Mr  JuAice  Walley  had  called 
this  iame  Mr  Ware  before  him  by  a  conftable  to  anfwer  for  a  breach 
of  Sabbath-day  acts,  or  that  of  profane  f wearing.  A*  loon  ai  he  had 
finished,  Mr.  Ware  alked  him  if  he  had  done.  tie  replied.  Yet. 
Well  then.,  laid  Mr.  Ware,  1  will  shew  you  a  hi  tic  of  my  power,  I 
command  you  to  permit  me  to  fcarch  your  houfe  for  uncuflomed  goods  ; 
and  went  on  to  fearch  his  houfe  from  the  garret  to  the  cellar  ;  and  the  a 
ferved  the  conftable  in  the  fame  manner."  Otis's  argument,  as  re- 
potted in  a  Minoi's  Hilt.  Mafs.  97,  and  a  John  Adams's  Works,  515. 

(jo)  Probably  Pro  v.  St*  u  W.  3,  defining  the  jurifdt&ioo  of  the 
Court,  quoted  by  Gridtty^  iafrar  479. 

(31)   Vtdfufrat  470,  &  notes  6  &  7. 

(31)  For  tbefe  ftatutei*  *vid.  atit*>  397,  note  c  j  infra ,  479,  4S0. 

{33)  St,  t  Anne,  St*  1,  c.  8,  §  5,  the  context  of  which  however  is  quite 
as  confident  with  the  fuppofition  that  only  the  ordinary  writs  of  aflift- 
ance, ifTuing  out  of  chancery,  were  intended  —  "  That  no  commiflloo 
of  alfociation*  writ  of  admittance,  or  fi  naa  omnti,  original  writ ,  writ  of 
nifi  priuif  writ  of  afliftancc,  nor  any  commiflion,  proccls,  or  proceedings 
whatfocver,  in  or  iftuing  out  of  any  Court  of  equity,"  &c*  &c.  should  h* 
determined  by  the  demife  of  the  King.  ^^^^^^^ 

(34)   Printed  antt,  39 1,  note  10. 
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of  the  K.'s  B.  (35)  wh  is  as  great  a  fan&ion  as  any  Books  1761. 
of  Precedents  ever  have,  altho  Books  of  Reports  are  ufually 
approved  by  all  the  Judges  (36)  —  and  I  take  Brown  the 
author  of  this  Book  to  have  been  a  very  good  Colledor  of 
Precedents.  —  I  have  two  Volumes  of  Precedents  of  his 
Collection,  (37)  wh  I  look  upon  as  good  as  any,  except 
Coke  &  Raftal. 

And  the  Power  given  in  this  Writ  is  no  greater  Infringe- 
ment of  our  Liberty  than  the  Method  of  collecting  Taxes 
in  this  Province.  — (38) 

Every  Body  knows  that  the  Subjed  has  the  Priviledge  of 
Houfe  only  again  ft  his  fellow  Subjeds,  not  vs  y*  K.  either 
in  matters  of  Crime  or  fine.  (39) 


(35)  Thc  value  of  the  Imprimatur  of  Wright,  C.  J.  may  be  judged  Chancier 
from  thefe  fafts  :  "  He  was  fo  poor  a  lawyer,  that  he  could  not  give  an  of  Chief  Juf- 
opinion  on  a  written  cafe,  but  ufed  to  bring  fuch  cafes,  as  came  to  itce  Wright, 
him,  to  his  friend  Mr.  North,  and  he  wrote  the  opinion  on  a  paper,  and 

the  lawyer  copied  it,  and  figned  under  the  cafe  as  if  it  had  been  his 
own.**  2  North's  Lives,  (ed.  1826)  94.  At  the  inflance  of  Chief 
Juftice  Jeffreys,  he  was  appointed  by  James  a  a  Baron  of  the  Exche- 
quer, notwithstanding  the  remonftrances  of  Lord  Keeper  Guilford  that 
he  was  "  the  moil  unfit  perfon  in  England  to  be  made  a  judge,"  "  a 
dunce,  and  no  lawyer,"  and  •*  of  no  truth  nor  honefty."  lb.  96,  97. 
By  the  fame  influence  he  was  afterwards  fucceflively  advanced  to  be  a 
Judge  of  the  King's  Bench,  Chief  Juftice  of  the  Common  Pleas,  and 
Chief  Juftice  of  England  ;  and  fignalized  the  lad  appointment  by  order- 
ing a  capital  execution  to  take  place,  according  to  the  King's  will,  in 
a  different  county  from  the  con  vie!  ion,  which  Chief  Juftice  Herbert, 
who  was  removed  to  make  way  for  him,  and  another  Judge  who  "  had 
his  quietus  the  night  before,"  had  juft  decided  could  not  be  done.  3 
Mod.  71,  124,  125.  For  Lord  Camden9 s  opinion  of  him,  see  19  How- 
ell's State  Trials,  989,  990,  991,  993. 

(36)  See  Wallace's  Reporters,  (3d  ed.)  34,  &  note. 

(37)  Probably  W.  Brown's  ••  Praxis  Alma  Curia  CanceUaria" 
a  vols.,  London,  1704. 

(38)  Prov.  Sts.  4  &  10  G.  2,  Anc.  Chart.  471,  51a. 

(39)  These  notes,  the  handwriting  of  which  exhibits  the  hade  with 
which  they  were  made,  are  followed  by  more  diftinftly  written  "  ex- 
tracts from  the  A&s  of  Pari'"  and  "  Prov.  Law,  Page  114"  —  being 
the  (ame  provisions  which  are  incorporated  into  the  extended  (ketch  of 
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Gridley*  s  argument,  infra ,  479, 480 ;  and  by  the  forms  of  petition  and 
writ  printed  attte,  40a  &  note,  404. 

A  more  extended  (ketch  of  this  argument  is  contained  in  a  manu- 
fcript  book  entitled  on  the  fly  leaf  "  Ifrael  Keith's  Pleadings,  Argu- 
ments, Extracts,  &c,"  in  the  pofleflion  of  John  G.  Neivell,  Efqr.,  of 
Pittsford  in  the  State  of  Vermont,  who  has  kindly  furniihed  the  writer 
with  the  following  information  x  "  Prom  what  I  can  learn,  Ifrael  Keith 
was  born  in  Boston ;  educated  at  Cambridge,  Mais. ;  was  for  a  short 
time  in  the  practice  of  the  law  in  Bofton  ;  and  in  1798  or  near  that 
time  he  moved  to  this  place,  where  he  lived  and  died.  He  was  67 
years  of  age.  He  died  5th  June  18 19,  as  appears  from  the  record  upon 
his  monument.  Col.  Keith  was  a  gentleman  of  the  old  fchool ;  while 
living,  fuftained  the  reputation  of  ftri&  integrity  and  correct  morals.  It 
was  faid  of  him,  that  becaufe  he  could  not  be  at  the  head  of  his  profef- 
fion,  he  gave  up  the  practice  of  the  law,  and  left  for  the  wilderneis  of 
Vermont.  At  one  time  he  was  aid  to  General  Wafhington  during  the 
American  Revolution.  I  have  underftood  that  while  he  was  ftudying 
his  profeflion,  he  took  the  notes  of  Mr.  Otis' s  fpeech.  It  is  in  Col. 
Keith's  handwriting,  and  the  manufcript  has  been  in  my  pofleflion  fince 
1825,  and  before  that  time  it  was  in  pofleflion  of  his  widow,  Mrs.  Caro- 
line Keith.  She  died  23d  May  1834,  and  was  buried  in  this  town." 
It  may  be  added  that  Ifrael  Keith  appears  in  the  Harvard  College  Cat- 
alogue among  the  graduates  of  177 1,  and  was  admitted  to  practice  as 
an  attorney  of  the  Superior  Court  of  Judicature  at  March  term  1780  in 
Suffolk,  (Rec.  1780,  fol.  155,)  and  is  mentioned  as  an  attorney  of  the 
Supreme  Judicial  Court  in  the  Bofton  Regifters  from  that  time  until 
179 1,  but  not  afterwards. 

The  book  itfelf  contains  fufficicnt  evidence  that  Mr.  Keith  was  a 
careful  Audent  of  law,  and  had  accefs  to  fome  of  John  Adams* s  mate- 
rials. Besides  other  curious  cafes,  opinions  and  extracts,  it  contains 
Governor  Poivnall't  meflage  on  Courts  of  Probate  (j>oft*  Appendix, 
III.)  I  the  cafe  of  Glover  v.  Le  Teftue%  decided  in  1770,  (printed 
ante,  225,  note,  from  Adams's  original  notes)  1  "  Lord  C.  J.  Hale's 
advice  for  the  ftudy  of  the  Common  Law  "  (being  one  long  para- 
graph out  of  his  preface  to  Rolle's  Abridgment,  reprinted  1  Collect. 
Jurid.  276,  277)  $  ••  Lord  C.  J.  Reeve's  Advice  to  his  nephew  on  the 
ftudy  of  the  Law  "  (fince  published  by  Mr.  Hargrave  from  a  lefs  per- 
fect copy  in  1  Colled.  Jurid.  79)  \  a  letter  from  Dr.  Dickins,  Regius 
Profeflbr  of  Law  at  Cambridge,  to  Mr.  Gridley  on  the  books  neceflary 
to  a  knowledge  of  the  Civil  Law  \  and  a  letter  from  Mr.  Gridley  to 
Judge  Lightfoot  of  the  Admiralty  Court  in  Rhode  Ifland  on  the  ftudy 
of  the  Admiralty  Law.  The  four  laft  were  recommended  in  1758  by 
Gridley  to  Adams  y  when  a  ftudent  at  law.   2  John  Adams's  Works,  46. 

Mr.  Keith's  cannot  be  an  original  report  of  the  argument  upon  the 
Writs  of  Afliftance  ;  for  he  was  only  nine  years  old  at  the  time  of  that 
argument.    And  the  miftakes  of  **  2  W.   3"  for  "11   W.  3,"  and 

"  Chance 


Writs  of  Afliftance. 


479 


•*  Chance  of  Jurifdiction  "  for  "  Chancery  Jurifdiftion  "  (Jnfra%  480, 
481,)  are  not  thofe  of  one  who  had  heard  the  argument,  though  eafily 
made  in  copying. 

But  there  are  many  reafons  for  prefuming  that  it  is  a  copy  of  a  (ketch 
made  by  John  Adams,  from  which  the  fpeech  of  Otis,  printed  in  2  Mi- 
nors Hi  A.  Mafs.  91-99,  and,  with  fome  variations,  in  a  John  Adams's 
Works,  523-525,  formed  a  part.  Otis' s  argument  is  given,  almoft 
word  for  word,  as  in  Minors  Hiftory  ;  and  the  arguments  of  Gridley 
and  Tbacber  are  evidently  reported  by  the  fame  hand,  and  correfpond 
with  the  abftra&s  and  quotations  of  parts  of  them  by  Minot,  and  in  a 
remarkable  degree  with  Adams's  original  notes.  Adams ',  in  his  diary  of 
the  fpring  of  176 1,  quotes  fome  one  as  praising  the  ftyle  of  his  "ab- 
ftrafl  of  the  argument  for  and  againft  the  Writs  of  Afliftance/'  and 
efpecially  of  Gridley' s,  in  a  way  that  could  hardly  have  been  applied  to 
his  firft  rough  notes,  printed  in  the  text,  a  John  Adams's  Works,  124, 
125.  And  Adams  himfelf  many  years  after  faid  that  the  more  extended 
notes  printed  by  Minot  were  his  own,  except  fome  paflages  which  he 
pointed  out.  lb.  5 25-5  27 .  A  companion  of  his  report  with  thofe 
preferved  by  Minot  and  Keith  tends  to  the  conviction  that  in  repudiating 
thofe  paflages  he  was  guided  by  his  tafte  rather  than  his  notes  or  his 
memory.  The  form  of  writ  and  petition  preferved  by  Adams  corre- 
fpond with  thofe  quoted  by  Gridley ',  according  to  this  report.  Ante, 
403,  note  4  \  infra,  480. 

The  antiquity  and  accuracy  of  the  report  copied  by  Mr.  Keith  are 
curioufly  corroborated  by  the  following  order,  entered  at  the  end  of  the 
Docket  of  Auguft  term  1759  of  the  Superior  Court  of  Judicature  in 
Suffolk : 

"  N.  B.  The  Court  determin'd  that  for  the  future  the  fpecial  plead- 
ings  shall  come  on  the  fecond  Tuefday  in  each  term  8c  continue  from 
day  to  day  till  finish 'd,  8c  to  allow  the  Bar  the  preceding  Monday  to 
prepare  therefor." 

In  Mr.  Keith's  manufcript  the  introductory  ftatements  and  the  re- 
ports of  the  arguments  of  Gridley  and  Thacher  (which  have  never  been 
printed)  are  as  follows : 

"  Bofton  Superior  Court  February  176 1. 
"  On  the  fecond  Tuefday  of  the  Court's  sitting,  appointed  by  the  rule 
of  the  Court  for  argument  of  fpecial  matters,  came  on  the  difpute  on 
the  petition  of  M?  Cockle  8c  others  on  the  one  side,  and  the  Inhabit- 
ants of  Bofton  on  the  other,  concerning  Writs  of  Afliftance.  M?  Grid- 
ley  appeared  for  the  former,  M!  Otis  for  the  latter.  M!  Thacher  was 
joined  with  him  at  the  desire  of  the  Court. 

"  M!  Gridley.  I  appear  on  the  behalf  of  M!  Cockle  8c  others,  who 
pray  *  that  as  they  cannot  fully  exercife  their  Offices  in  fuch  a  manner 
as  his  Majefty's  Service  and  their  Laws  in  fuch  cafes  require,  unlefs  your 
Honors  who  are  vefted  with  the  power  of  a  Court  of  Exchequer  for 
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I76l.        <his  Province  will  pleafe  to  grant  them  Writi  of  Affiance.     They 
\^-^->*+^s    therefore  pray  that  they  k  their  Deputies  may  be  aided  in  the  Execution 
of  their  Offices  by  Writs  of  AlTifunce  under  the  Seal  of  this  Court  and 
in  legal  form,  k  according  to  the  Ufage  of  his  Majefty*s  Court  of  Ex- 
chequer in  Great  Britain** 

"  May  it  pleafe  your  Honors,  it  is  certain  it  has  been  the  practice  of 
the  Court  of  Exchequer  in  England,  and  of  this  Court  in  this  Province, 
to  grant  Writs  of  Atfkfunce  to  Cuftom  Houfe  Officer*.  Such  Writ* 
are  mentioned  in  fevers  I  A  els  of  Parliament,  in  feveral  Books  of  Re- 
ports *  &  in  a  Book  called  the  Modem  Practice  of  the  Court  of  Ex* 
chequer,  We  have  a  Precedent,  a  form  of  a  Writ,  called  a  Writ  of 
Afttftance  for  Custom  boufe  Officers,  of  which  the  following  a  few 
years  past  to  M'  Paxton  under  the  Seal  of  this  Court,  k  tested  by  the 
lite  Chief  Justice  Sewall  is  a  literal  Tranflation,"  [Here  follows  the 
writ  printed  ante,  404-] 

"The  first  Queftion  therefore  for  your  Honors  to  determine  is, 
whether  this  practice  of  the  Court  of  Exchequer  in  England  (which 
it  ts  certain,  has  taken  place  heretofore,  how  long  or  short  a  time  fo- 
ever  it  continued)  U  legal  or  illegal.  And  the  fee ond  is,  whether  the 
practice  of  the  Exchequer  (admitting  it  to  be  legal)  can  warrant  this 
Court  In  the  fame  practice. 

*4  In  anfwer  to  the  or  ft ,  I   cannot  indeed  find  the  Original  of  this 
Writ  of  A  Instance.     It  may  be  of  very  antient,  to  which  1  am  inclined, 
or  it  may  be  of  modern  date,     This  however  is  certain,  that  the  Stat,  of 
the  *4lh  Char.  %*?  has  establifhed  this  Writ  almoft  in  the  words  of  the 
St.  t  j  k  14   Writ  jtfelf.     *  And  it  shall  be  lawful  to  k  for  any  perfon  or  perfons 
Car,  i,  c.  tt,   atttbvriftd  fy  Writ  &f  AJtftattcf  under  the  jeal  *f  bh  Majefryt  Ciurf  *f 
S  S-  Exchequer  to  take  a  Con  ft  able,  Head  borough,  or  Other  public  Officer, 

inhabiting  near  unto  the  place,  k  in  the  day  time  to  enter  k  go  into 
any  houfe,  Shop,  Cellar,  Warehoufe,  room,  or  any  other  place,  and  in 
cafe  of  Refinance,  to  break  open  doors,  C hefts,  Trunks  &  other  Pack- 
age, k  there  to  feiic  any  kind  of  Goods  or  Merchandize  whatever  pro- 
hibited, and  to  put  the  fame  into  his  Majcfty'a  Warehoufe  in  the  Port 
where  Seifure  is  made/ 
St.  1  a  Car,  **  ^Y  tn'*  a^  ^ tDat  °^  J  *  Chan  2?  all  the  powers  in  the  Writ  of  Af- 
j(C.  19,  §  1.  fi  fiance  mentioned  are  given,  k  it  is  exprcftly  fa  id,  the  peribns  shall  be 
aothorifed  by  Writs  of  A  distance  under  the  feal  of  the  Exchequer* 
Now  the  Books  in  which  we  should  expeft  to  find  tbefc  Writs,  k  all 
that  relates  to  them  are  Books  of  Precedents,  k  Report!  in  the  Ex- 
chequer, which  arc  extremely  fcarce  in  this  Country  \  we  have  one.  Be 
but  one  that  treats  of  Exchequer  matters*  and  that  is  called  the  *  Mod- 
ern practice  of  the  Court  of  Exchequer,*  k  in  this  Book  we  find  one 
Writ  of  A  Hi  fiance,  translated  above.  Books  of  Reports  have  com- 
monly the  Sanction  of  all  the  Judges,  but  books  of  Precedents  never 
have  more  than  that  of  the  Chief  Juftice*  Now  this  Book  has  the 
Imprimatur  of  Wright,  who  was  Chief  Juftice  of  the  King's  Bench 
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and  it  was  wrote  by  Brown,  whom  I  efteem  the  bed  Collector  of  Pre-        176l. 
cedents ;  I  have  Two  Volumes  of  them  by  him,  which  I  efteem  the    k^*~ss~^»s 
bed  except  Raftall  &  Coke.     But  we  have  a  further  proof  of  the  legal- 
ity of  thefe  Writs,  8c  of  the  fettled  practice  at  home  of  allowing  them  % 
becaufe  by  the  Stat.  6*  Anne  which  continues  all  Precedes  8c  Writs      St.  1  Anne, 
after  the  Demife  of  the  Crown,  Writs  ofAffistance  are  continued  among  St.  1,  c.  8,  §  5. 
the  Reft. 

"  It  being  clear  therefore  that  the  Court  of  Exchequer  at  home  has 
a  power  by  Law  of  granting  thefe  Writs,  I  think  there  can  be  but 
little  doubt,  whether  this  Court  as  a  Court  of  Exchequer  for  this 
Province  has  this  power.     By  the  Statute  of  the  7*  8c  8*  W.   3d,       Stat.  7  &  8 
it  is  enacted  *  that  all  the   Officers  for  collecting  and  managing  his   Y^'  *» c#  **» 
Majedy's  Revenue,  and  infpecting  the  Plantation  Trade  in  any  of  the   * 
faid  Plantations,  (hall  have  the  fame  powers  &c.  as  are  provided  for  the 
Officers  of  the  Revenue  in  England  1  alfo  to  enter  Houfes,  or  Ware- 
houfes,  to  fearch  for  and  feize  any  fuch  Goods,  8t  that  the  like  Affiftance 
mail  be  given  to  the  faid  Officers  as  is  the  Cuftom  in  England.' 

"  Now  what  is  the  Affiftance  which  the  Officers  of  the  Revenue  are 
to  have  here,  which  is  like  that  they  have  in  England  ?  Writs  of  Af- 
fiftance under  the  Seal  of  his  Majefty's  Court  of  Exchequer  at  home 
will  not  run  here.  They  mud  therefore  be  under  the  Seal  of  this 
Court.     For  by  the  law  of  this  Province  a  W.  3?  Ch.  3  *  there  mall        Prov-  St- 

*  be  a  Superior  Court  &c.  over  the  whole  Province  &c.  who  fhall  have  3* 

*  cognizance  of  all  picas  &c.  8t  generally  of  all  other  matters,  as  fully 

*  8t  [amply]  to  all  intents  8c  purpofes  as  the  Courts  of  King's  Bench, 
4  Common  Pleas  8t  Exchequer  within  his  Majefty's  Kingdom  of  Eng- 

*  land  have  or  ought  to  have.' 

"  It  is  true  the  common  privileges  of  Englishmen  are  taken  away  in 
this  Cafe,  but  even  their  privileges  are  not  fo  in  cafes  of  Crime  and 
fine.  'Tis  the  neceflity  of  the  Cafe  and  the  benefit  of  the  Revenue 
that  juftifies  this  Writ.  Is  not  the  Revenue  the  fole  fupport  of  Fleets 
&  Armies  abroad,  &  Minifters  at  home?  without  which  the  Nation 
could  neither  be  preferved  from  the  Invafions  of  her  foes,  nor  the  Tu- 
mults of  her  own  Subjects.  Is  not  this  I  fay  infinitely  more  important, 
than  the  imprifonment  of  Thieves,  or  even  Murderers  ?  yet  in  thefe 
Cafes  'tis  agreed  Houfes  may  be  broke  open. 

"In  fine  the  power  now  under  confideration  is  the  fame  with  that 
given  by  the  Law  of  this  Province  to  Treafurers  towards  Collectors, 
8c  to  them  towards  the  fubject.  A  Collector  may  when  he  pleafes 
didrain  my  goods  and  Chattels,  and  in  want  of  them  arreft  my  perfon, 
and  throw  me  instantly  into  Goal.  What  1  fhall  my  property  be 
wrcftcd  from  me  !  —  fhall  my  Liberty  be  deftroyed  by  a  Collector,  for 
a  debt,  unadjudged,  without  the  common  Indulgence  and  Lenity  of  the 
Law  ?  So  it  is  e ft ab lifted,  and  the  neceflity  of  having  public  taxes 
effectually  and  fpeedily  collected  is  of  infinitely  greater  moment  to  the 
whole,  than  the  Liberty  of  any  Individual." 

61  "  Tbacber. 
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I761.  "  That  her*     in  obedience  to  the  Order  of  this  Court  I  have  fcarched 

K^^^sf^^S    with   a  good  deal  of  attention  all  the  antient  Reports  of  Precedents, 

Thacher's      1  it  ^.  N,  live  v.  &  the   Register,  but  have  not  found  any  fuch  Writ  as 

argument.         this  Petition  prays.     In  the  latter  indeed  I  have  found  Two  Writs 

which  bear  the  Title  of  Brcv.  Aflistcnticc,  hut  ihcfc  are  only  to  give 

poifcllion   of  Houfe*  &c.  in  cafes  of  Injunctions  Sc  Sequcftration  in 

Chancery*     By  the  Aft  of  Parliament  any  private  Pcrfon  as  well  as 

Cufcom  Houfe  Officer  may  take  a  Sheriff  or  Conftable  &  go  into  any 

Shop  &c.  &  fche  &c  (here  M*  Thacher  quoted  an  Authority  frora 

Strange  which  intended  to  mew  that  Writs  of  Amftance  were  only 

temporary  things,) 

**  The  moft  material  qtieftion  is  whether  the  practice  of  the  Exchequer 
is  good  ground  for  this  Court.  But  this  Court  has  upon  a  fotemn  Ar- 
gument, which  lafted  a  whole  day,  renouncM  the  Chance  of  [Chancery") 
JurifdicYion  which  the  Exchequer  has  in  Cafes  where  either  party  is  the 
King's  Debtor. 

"In  England  all  Informations  of  uncuftomed  or  prohibited  Goods 
are  in  the  Exchequer,  fo  that  the  CuAom  Houfe  Officers  are  the  Offi- 
cers of  that  Court  under  the  Eye  &  DitefUon  of  the  Barons  3c  fo 
accountable  for  any  wanton  exercife  of  power. 

"  The  Writ  now  prayed  for  is  not  returnable.  If  the  Seizure*  were 
fo,  before  your  Honors,  and  this  Court  thou  Id  enquire  into  them  you'd 
often  find  a  wanton  exercife  of  power.  At  home  they  feiie  at  their 
peril,  even  with  probable  Can  fir/* 

Otis**  The  extended  (ketch  of  Oti/*t  argument  exprefTes  his  legal  portions 

argument.  n°  better  than  Jtfams%t  original  note*,  reprinted  in  the  text,  and  has 

been  twice  printed  already,  once  in  1  Minot'a  Hi  ft.  Mafs.  91—99,  and 
again,  with  little  alteration,  in  2  John  Adams**  Work*,  523-575.  ¥id. 
fttprtii  478,  479,  It  is  therefore  omitted  here.  The  Keith  MS,  is  evi- 
dently from  a  more  per  feci  copy  \  but  the  variations  are  trifling.  The 
moft  important  one  is  in  the  punctuation  of  the  followi  tg  pillage,  which 
is  thus  in  the  Keith  MS.  %  **  I  have  taken  more  pains  in  this  caufe  than 
I  ever  will  take  again.  Although  my  engaging  in  this  &  another  pop- 
ular Caufe  has  railed  much  Refcntment,  yet  I  think  I  can  UncercJy  de- 
clare that  I  cheerfully  Tub  mil  my  felt"  to  every  odious  name  for  Confidence 
fake."  In  the  works  of  Mtatf  and  Adam*  there  is  a  comma  after 
**  again/1  and  a  period  after  •*  Refcntment/*  followed  by  **  Bui.** 
"  Another  popular  caufe  "  was  doubtlefs  the  controverfy  between  the 
PrfrvittM  #  Paxtm+ftft,  Appendix,  II. 


Cur.  ad<u. 
wit. 


The  report  in  the  Keith  MS.  concludes  thus: 
pended  the  abfolute  determination  of  the  matter.'9 
Hitcbhtfin's  accounts.    Ante,  415,  note. 


"The  Court  fuf. 
This  accords  with 
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E.    Otis's  Quotations  from  Coke  on   Magna 
Carta,  cap.  xxix. 

••  "TWTULLUS    liber   homo   capiatur,   vel    imprifonetur,  ,£$ 

X^l  aut  difleifietur  de  libero  tenemento  fuo9  vel  li- 
bertatibus,  vel  liberis  confuetudinibus  fuis,  aut  utlagetur, 
aut  exuletur,  aut  aliquo  modo  deftruatur,  nee  fuper  eum 
ibimus,  nee  fuper  eum  mittemus,  nifi  per  legale  judicium 
parium  fuorum,  vel  per  legem  terra.  Nulli  vendemus, 
nulli  negabimus,  aut  differemus  juftitiam,  vel  rectum." 
2  Inft.  45. 

••  This  is  a  beneficial  Law,  and  is  conftrucd  benignly,**  &c.  p.  47.  J^JH 

cc  [Per  judicium  parium  fuorum.]"  "  And  it  extendeth  to  „£^ 
the  King's  fuit  in  cafe  of  treafon  or  felony,  or  of  mifprision  of  trcafon  or 
felony,  or  being  acccflbry  to  felony  before,  or  after,  and  not  to  any  other 
inferior  offence.  Alfo  it  extendeth  to  the  trial  itfelf,  whereby  he  u  to 
be  convicted :  but  a  Nobleman  is  to  be  indi&ed  of  treafon  or  felony, 
or  of  misprifion,  or  being  acceflTary  to  in  cafe  of  felony,  by  an  inqueft 
under  the  degree  of  nobility  :  the  number  of  Noblemen  that  are  to  be  . 
triers  are,  ia  or  more.*'*  p.  49.  p/pareJ' 

••  The  ill  fuccefi  hereof,"  [The  St.  of  11  H.  7,  c.  3,  authorizing  Y 
Juftices,  ••  (without  any  finding  or  prefentment  by  the  verdift  of  twelve 
men)  by  their  difcretions  to  hear  and  determine  all  offences  and  con- 
tempts,"] •'  and  the  fearful  end  of  thefe  two  oppreflTors,"  [Empfon  and 
Dudley]  "  mould  deter  others  from  committing  the  like,  and  should 
admonifh  Parliaments,  that  inflead  of  this  ordinary  and  precious  trial  ,^HB 
Per  legem  terra,  they  bring  not  in  abfolute  and  partial  trials  by  difcre- 
tion."     p.  51. 

44  If  Treafon  or  Felony  be  done,  and  one  hath  juft  caufe  of  fufpicion, 
this  is  a  good  caufe  and  warrant  in  Law  for  him  to  arreft  any  man,  but 
he  muft  fhew  in  certainty  the  caufe  of  his  fufpicion  :  and  whether  the 
fufpicion  be  juft  or  lawful,  mail  be  determined  by  the  Juftices  in  an 
Action  of  falfe  imprifonment  brought  by  the  party  grieved,  or  upon  •£$ 
a  Habeas  corpus,  &c."     p.  5a. 

"  If  an  affray  be  made  to  the  breach  of  the  King's  peace,  any  man    «£$ 
may  by  a  Warrant  in  Law  reftrain  any  of  the  offenders,  to  the  end 

the 


Appendix  I. 

I  he  Ktng**  peace  may  be  kept,  but  after  the  affray  ended,  they  cannot 
be  arretted  without  an  cxprefi  Warrant.**     p.  5a. 

"  The  like  Writ  M  [of  habeas  corpus]  **  is  to  be  granted  out  of  the 
Chancery,  either  in  the  time  of  the  Term  (as  in  the  King's  Bench) 
or  in  the  Vacation  *  for  the  Court  of  Chancery  is  qffitina  jufthmx  and 
is  ever  open,  and  never  adjourned,  fo  as  the  Suhje£l  being  wrongfully 
imprifoned,  may  have  jurtice  tor  the  liberty  of  his  pcrfon  as  well  In  the 
Vacation  time,  as  in  the  Term*"     p.  53. 

(fj"  "  Now  it  may  be  demanded,  if  a  man  be  taken,  or  committed  to 
prifon  rontra  legem  terr*t  again  ft  the  Law  of  the  land,  what  remedy 
hath  the  party  grieved  1  To  this  it  is  anfwercd,  Firft,  that  every  Ad  of 
Parliament  made  againft  any  injury,  mifchief,  or  grievance  doth  either 
cxprefly,  or  impliedly  give  a  remedy  to  the  party  wronged,  or  grieved  ; 
as  in  many  of  the  Chapters  of  this  great  Charter  appear eth  ;  and  there- 
fore he  may  have  an  action  grounded  upon  this  great  Charter,"     p«  55* 

{J3*  **  [Nulli  negabimus,  aut  diffcremus,  Ac,]"  "  Thefe 
words  have  been  exec  Hen  tly  expounded  by  latter  A  els  of  Parliament, 
that  by  no  means  common  right,  or  Common  Law  should  be  drfturbed 
or  delayed,  no,  though  it  be  commanded  under  the  Great  Seal,  or 
Privy  Seal,  order,  writ,  letters  ,  mefiage,  or  commandment  whatfoever, 
either  from  the  King,  or  any  other,  and  that  the  J  u  ft  ice  5  shall  proceed, 
as  if  no  fuch  writs,  letters,  order,  mefiage,  or  other  commandment  were 
come  to  them*  Judicium  redditum  per  defaltam  affirmarur,  nan 
06ft  ante  hrevt  Regis  de  pr&rogatione  juditU?* 

"  That  the  Common  Laws  of  the  Realm  should  by  no  means  he  de- 
layed, lor  the  Law  is  the  furetl  fancluary,  that  a  man  can  take,  and  the 
ftrongeft  fortress  to  prole  ft  the  weakeft  of  all  \  lex  eft  tutijfima  eajis,  and 
lub  elrpev  Ugh  nemo  decipitur  -  but  the  King  may  ft  ay  his  own  suite, 
as  a  caputs  pro  fint \  for  the  K  ing  may  refpit  his  fine  and  the  like. 

41  All  Protections  that  are  not  legal,  which  appear  not  in  the  Regif- 
ter,  nor  warranted  by  our  books,  are  ex  pretty  again  ft  this  branch,  nulls 
differ  emus  ;  As  a  Protection  under  the  Great  Seal  granted  to  any  man, 
directed  to  the  Sheriffs,  &c*  and  commanding  them,  that  they  mall  not 
arrclt  him,  during  a  certain  time  at  any  other  man's  fuit,  which  hath 
words  in  it,  per  prxrogatin/am  no/tram ,  quam  nuiumttt  ejfe  arguendam  ; 
yet  fuch  Protections  have  been  argued  by  the  Judges,  according  to  their 
oath  and  duty,  and  adjudged  to  be  void.1*     p.  j6,  JDB 

"  [  Juftiuam  vcl  re&um.  ]"    <-  It  is  called  Right,  becaufc  it  U 

(t^^  the  be  ft  birth-right  the  Subject  hath,  for  thereby  his  goods,  lands,  wife, 
children,  bis  body,  life,  honor,  and  cftimation  are  protected  from  injury 
and  wrong  :  major  b&reditat  wait  un'tcuique  noftrum  ajur^  &  Ugibust 
qutim  a  pa  rent  thus.*1     p.  56. 


Note.     In  the  margin  of  James  Otis'' s  copy  of  Lord  CeJte's  Second 
Iniiitute,  (6th  cd*  London  f  68  n)  now  owned  by  Mr.  George  Frijbie 
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Hoar,  of  WorceAer,  the  mark  <$*  is  frequently  written,  especially  in  1701. 
the  margin  of  the  twenty-ninth  chapter  of  Magna  Charta,  and  the  com- 
mentary thereon,  as  (hown  above.  Remembering  alfo  Otis's  reference, 
as  reported  by  putney,  to  "  29  M."  (ante,  56,)  it  can  hardly  be  doubted 
that  the  paflages  thus  indicated,  or  fome  of  them,  were  cited  in  the  argu- 
ment upon  the  Writs  of  A  Alliance,  though  fome  of  them  were  alfo 
referred  to  in  the  argument  for  opening  the  Courts  in  1765.  Ante,  105- 
207  ;  a  John  Adams's  Works,  158,  159,  &  notes. 

The  reference  in  the  margin  to  "  Trial  per  Pares  "  is  apparently  in 
Otis's  hand  ;  and  the  words  "  this  ordinary  and  precious  trial  Per  legem 
terra"  and  ••  Aftion  of  falfe  imprifonment,"  are  underfcored  with  ink. 
This  paragraph  about  trial  by  jury  was  a  favorite  with  the  patriot  law- 
yers of  that  time.  Compare  Adams,  arguendo,  in  Advocate  General 
v.  Hancock,  ante,  460. 

There  is  alfo  a  mark  in  the  margin  of  the  paflage  referred  to  in 
7hacber*s  argument,  (ante,  53,  54,)  "  The  Exchequer  is  an  ancient 
Court  of  Record  for  the  King's  affairs,  touching  his  rights  and  revenues 
of  his  Crown,"  &c.     a  Inft.  551. 
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Monday, 
November  13. 

Report  of 
second  hear- 
ing  and  de- 
cision* 


F.     Contemporaneous  Notices  in  the  Bofton 
Gazette, 

*(  T>OSTON>  N*v**t*r  23,  Wcdnefday  laft,  a  Hear- 
Jj  ing  was  had  before  the  Hon.  the  Superior  Court 
**  of  Judicature  then  fitting  in  this  County,  upon  a  Petition 
tc  of  the  Officers  of  the  Cuftoms  for  a  Writ  of  Affiftance  — 
u  As  this  was  a  Matter  in  which  the  Liberty  of  the  People 
il  was  mod  nearly  interefted  the  whole  Day  and  Evening 
u  was  fpent  in  the  Argument.  The  Gentlemen  in  favour 
"  of  the  Petition  alledgcd,  that  fuch  Writs  by  Law  ifiued 
u  from  the  Court  of  Exchequer  at  home  ;  and  that  by  an 
'*  Aft  of  this  Province,  the  Superior  Court  is  vefted  with 
"  the  whole  Power  and  Jurifdtdtion  of  the  Exchequer ;  and 
"  from  thence  it  was  inferr'd,  that  the  Superior  Court  might 
u  lawfully  grant  the  Petition. 

"  The  Arguments  on  the  other  Side  were  enforced  with 
"  fuch  Strength  of  Reafon,  as  did  great  Honour  to  the 
**  Gentlemen  concerned  ;  and  nothing  could  have  induced 
**  one  to  believe  they  were  not  con clu five,  but  the  Judg- 
**  ment  of  the  Court  immediately  given  In  Favour  of  the 
"  Petition*  (t) 

"  It  is  probable  that  very  urgent  Neceflity  for  this  Writ 
"  was  fet  forth  in  the  Petition,  as  fome  private  Hints  had 
"  been  given  that  the  King's  Officers  were  kt  at  Defi- 
"  ance  —  An  Aflertion  which  no  unbiaffed  man  will  believe 
u  to  be  true,  who  is  either  acquainted  with  the  Character 
**  of  the  Body  of  Merchants  in  this  Town,  or  knows  the 
u  p&werfit/  influence  under  which  the  King's  Officers  are 
u  pr§te8id. 

**  It  is  worth  obferving,  that  the  Power  of  the  Exchequer 
"  had 

(1)  Qgincy't  Report,  amte,  57,  ace. 
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<c  had  never  been  exercifed  by  the  Superior  Court,  for  near        1761. 

"  Sixty  Years  after  the  Acl:  of  this  Province  inverting  them 

<c  with  fuch  Power  had  been  in  Force  —  The  Writ,  which 

<c  was  the  firft  Inftance  of  their  exercifing  that  Power  now 

<c  granted,  was  never  afked  for,  or  if  afked,  was  conftantly 

"  deny'd  for  this  long  Courfe  of  Years,  until  Charles  Pax- 

c<  ton,  Efq  ;  whofe  Regard  for  the  Liberty  and  Property  of 

u  the  Subject,  as  well  as  the  Revenue  of  the  King,  is  well 

c<  known,  (2)  apply'd  for  it  in  1754  —  It  was  granted  by  the 

"  Court  in  1756,  (3)  fub  ftlentio,  and  continued  till  the  De- 

u  mife  of  the  late  King  —  Upon  this  new  Application,  it  is 

(<  now  revived,  and  no  doubt  will  be  of  eminent  ufe  to  the 

11  prefent  Generation  at  lead  5  otherwife  it  is  not  to  be  pre- 

"  fumed  the  Court  would  have  allowed  it  —  it  will  never  be 

c<  looked  upon  in  an  indifferent  Light ;  and  therefore  if  it 

"  lives  to  Pofterity,  it  will  afford  to  them  one  ftriking  Char- 

cc  a&eriftic,  at  leaft  of  the  prefent  Times^  according  as  they 

"  (hall  find  the  Effefts  of  it  to  be,  when  it  may  arrive  to 

cc  more  perfeft  maturity^  whether  good  or  bad." 

The  above  report  is  the  only  notice  in  the  Bofton  Ga- 
zette during  this  year,  of  proceedings  in  court  concerning 
the  Writs  of  Affiftance.     The  italics  are  in  the  original. 

December  7. 

In  the  Gazette  of  December  7th  1761  "A  fair 
Trader  "  fays :  cc  Writs  of  Assistance  are  now  eftab- 
lifhed  and  granted  to  the  Officers  of  the  Cuftoms,  who 
were  tho't  by  many  Perfons,  to  have  had  full  Power  Dec.  ai. 
enough  over  us  before."  And  on  the  21ft  of  December 
the  leading  article,  which  is  not  figned,  fays  :  "  Let  us  then 
all  lend  a  helping  hand  to  this  good  work  —  not  only  cuftom 

houfe 

(a)  Fid.  ante,  421,  note  \  Province  of Majfacbufetts  Bay  v.  Pax  ton, 
pop.  Appendix  II.  Governor  Bernard,  on  the  17th  of  May  1764, 
wrote  :  "  When  I  firft  came  to  this  Government,  feizures  were  much 
more  frequent  than  they  have  been  for  two  or  three  years  paft.  They 
were  all  made  by  one  officer  only  —  Mr.  Pax  ton,  the  Sui  veyor  of  the 
Port."     3  Bernard  Papers,  a  16. 

(3)  At  Auguft  term  1755,  ante,  407. 
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houfe  officers  but  others  —  let  all  apply  for  writs  of  affi fi- 
ance— for  it  Jbalt  b*  iaxvful  for  any  person  having  a  writ 
t*f  affiflanct  from  the  exchequer —  thefe  are  the  words  of  the 
acl  —  and  there  is  an  exchequer  in  this  province  ^  to  all  intents 
and  furpofei  —  a  court  that  can  exercife  as  many  of  the 
powers  of  the  exchequer  as  they  pleafe ." 

The  firft  article  in  the  Gazette  of  January  4th  1762 
repeats  with  fuch  clearnefs  and  power  the  very  grounds 
taken  by  the  counfel  again  ft  the  writ,  as  aim  oft  to  compel 
the  inference  that  it  was  from  the  pen  of  one  of  them  ;  and 
at  that  time  *J antes  Otis  was  a  frequent  contributor,  both  in 
his  own  name,  and  anonymoufly.  No  further  reafon  is 
neceflkry  for  printing  the  whole  article* 


Statement 
of  Argument 
againn  the 
Writ** 


«T*  thi   PRINTERS, 

**  OINCE  the  advancement  of  fo  great  a  lawyer  as  the 
O  Hon.  Mr*  H-tch-Hs-H  to  the  firjt  J—fi — s  feat,  (4) 
"  it  would  be  deem'd  the  higheft  impertinence  for  any 
11  one  to  exprefs  the  lea  ft  fur  prize,  that  the  Superior  Court 
"of  this  province,  fhould  after  filemn  hearings  adjudge 
**  thcmfelves  authorized  to  grant  fuch  a  writ,  as  the  WRIT 
"OF  ASSISTANCE  5  or  even  to  doubt,  whether  by  lavur 
"  they  have  power  fo  to  do  ;  I  hope  however,  I  may  fay 
"  without  offence,  efpecially  as  I  am  inform'd  that  this 
"  writ  Is  not  yet  given  out,  (5)  that  1  heartily  wiih  it  never 
"  may  — 

"It  feerns  neceflary  to  preface  all  our  objections  again  ft 
"fuch  a  power  being  given  to  the  cuftom-houfc  officers^ 

"  with 


(4)  Fid.  ante,  4 to f  411.  And  add,  to  the  references  there  given. 
Hutch  in  fun  to  John  Remington,  March  17  >  1767,  36  Mafr.  Archives, 
371  j  Judge  Tr&wbriJgtf  April  19,  1 775 p  quoted  in  £liot*s  Btog.  Diet. 
174,  note. 

(5)  It  had  actually  been  iflued  to  Pax  ton  a  month  before,  (am. 
41S,)  but  had  perhaps  not  yet  been  uleti. 
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<cwith  a  formal  declaration  againft  an  illicit  trade;  for  to       1762. 

"  bear  any  fpirited  teftimony  againft  their  abufe  of  power, 

(<  and  efpecially  to  offer  fuch  abufe  as  the  ftrongeft  reafon 

"  why  they  ought  not  to  be  trufted  with  more,  has  been 

"  reprefented  by  thefe  very  perfons  and  their  patrons,  as 

cc  if  we  had  combined  to  break  thro'  all  the  juft  reftraints  of 

"the  laws  of  trade,  and  to  force  a  free  port.— I  do  there- 

"  fore  from  principle  declare  againft  an  illicit  trade  ;  I  would 

<c  have  it  totally  fupprefPd,  with  this  provifo  only,  that  it 

u  may  have  the  fame  fate  in  the  other  governments  ;  other- 

"  wife  all  the  world  will  judge  it  unequitable  :  it  is  becaufe 

<c  we  only  are  feverely  dealt  with,  that  we  complain  of  un- 

c<  reafonable  treatment ;  and  the  writ  of  afliftance,  being  a 

"  further  degree  of  feverity  will  give  us  ftill  further  reafon 

"  to  complain  — 

"  But  it  is  not  trade  only  that  will  be  affe&ed  by  this 
<c  new  feverity :  every  houfholder  in  this  province,  will 
"  neceflarily  become  lefs  fecure  than  he  was  before  this  writ 
"  had  any  exiftence  among  us  ;  for  by  it,  a  cujlom  houfe 
<c  °ffic*r  or  ANY  other  person  has  a  power  given  him,  with 
"  the  ajjiflancc  of  a  peace  officer^  to  enter  forceably  into  a 
"  dwelling  house,  and  rifle  every  part  of  it  where  he  Jhall 
"  please  to  fufped  uncujlomed  goods  an  lodgd  !  —  Will  any 
(<  man  put  fo  great  a  value  on  his  freehold,  after  fuch  a 
<c  power  commences  as  he  did  before  ?  —  every  man  in  this 
c<  province,  will  be  liable  to  be  infulted,  by  a  petty  officer^ 
"  and  threatned  to  have  his  houfe  ranfack'dy  unlefs  he  will 
"  comply  with  his  unreafonable  and  impudent  demands :  Will 
"  any  one  then  under  fuch  circumftance,  ever  again  boaft 
"of  britijh  honor  or  britijh  privilege? — I  expedt  that 
"  fome  little  leering  tool  of  power  will  tell  us,  that  the  pub- 
"  lick  is  ndw  amuf'd  with  mere  chimeras  of  an  overheated 
"  brain ;  (6)  but  I  defire  that  men  of  underftanding,  and 

"  morals, 


(6)  The  very  expreflion  ufcd  by  Otis  at  the  firft  argument  —  ••  This 
wanton  exercife  of  this  power  is  not  a  chimerical  fuggeftion  of  a  heated 
brain,* *  antey  475,  note  28. 
6a 
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1/02.  "morals,  would  only  recoiled  an  in  ft  a  nee  of  this  furt  ; 
14  when  a  late  comptroller  of  this  port,  by  virtue  of  his 
MwriV  tf  afftflanci^  force  ably  cnterM  into  and  rum  mag1  d 
44  the  houfe  of  a  tnagiffrate  of  this  town  j  and  what  rendered 
44  the  infolcnce  intolerable,  was,  that  he  did  not  pretend  a 
44  fufpicion  of  contraband  goods  as  a  rcafon  for  his  conduct, 
44  but  it  was  only  becaufe  the  honeft  magiftrate  had  a  day 
"before  taken  the  liberty  to  execute  a  good  and  whole  fame 
**  law  of  this  province  again  ft  the  comptroller.  —  (7) 

44  It  is  granted  that  upon  fime  QccafionM>  even  a  brittijh 
44  freeholder's  houfe  may  be  fore  cab  ly  opened  ;  but  as  this 
44  violence  is  upon  a  preemption  of  his  having  forfeited  his 
"fecurity,  it  ought  never  to  be  done,  and  it  never  is  dune, 
44  but  in  cafes  of  the  mo  ft  urgent  neceflity  and  importance  ;  (8) 
44  and  this  neceflity  and  importance  always  is,  and  always 
44  ought  to  be  determined  by  adequate  and  proper  judges  : 
44  Shall  fo  tender  a  point  as  this  is,  be  left  to  the  discretion 
44  of  any  perfon,  to  whomfoever  this  writ  may  be  given! 
44  (hall  the  jeahujles  and  mere  imaginathm  of  a  cuftom 
44  houfe  officer,  as  imperhm  perhaps  as  injudicious,  be 
44  accounted  a  fuJEcicnt  reafon  for  his  breaking  into  a  free- 
44  man's  house  1  what  if  it  (hall  appear,  after  he  has  put  a 
44  family  which  has  a  right  to  the  King's  peace,  to  the 
44  utmoft  confufron  and  terror  ;  what,  if  it  fhould  appear, 
44  that  there  was  no  juft  grounds  of  fufptcion;  what  repara- 
tion will  he  make?  is  it  enough  to  fay,  that  damages  may 
14  be  recovered  again  ft  him  in  the  Jaw  ?  I  hope  indeed  this 
44  will  always  be  the  cafe  ;  —  but  are  we  perpetually  to  be 
*'expof*d  to  outrages  of  this  kind,  <&  to  be  told  for  our  only 
14  con  fo  la  tton,  that  we  muft  be  perpetually  feeking  to  the 
44  courts  of  law  for  redrefs  I  Is  not  this  vexation  itfelfta 
44  a  man  of  a  well  difpofed  mind  ?  and  befides,  may  we  not 
44  be  infolently  treated  by  our  petty  tyrants  in  fime  ways,  for 
44  which  the  law  prefcribes  no  redrefs  I  and  if  this  mould  be 

"the 


(7)  Cafe  of  Wality  #  Ware%  Oth \  arguendo t  ant*>  476,  note  29, 

(8)  S,  P.  Or  if,  arguendo,  ante,  47  t. 
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"  the  cafe,  what  man  will  hereafter  think  his  rights  and       1762. 
c<  privileges  worth  contending  for,  or  even  worth  enjoying. 

"  The  people  of  this  province  formerly  upon  a  particular 
"  occajion  aflerted  the  rights  of  englijhmen  ;  and  they  did  it 
Cl  with  a  fober,  manly  fpirit :  they  were  then  in  an  infulting 
<c  manner  afked  c  whether  englifti  rights  were  to  follow 
cc  c  them  to  the  ends  of  the  earth  '  (9)  —  we  are  now  told, 
cc  that  the  rights  we  contend  for  *  do  not  belong  to  the 
cc  c  Englifh  '  —  thefe  writs,  it  is  fa  id,  c  are  frequently  iflued 
c<  l  from  the  exchequer  at  home,  and  executed,  and  the 
<(  (  people  do  not  complain  of  it  —  and  why  fhould  we  de- 
"  c  fire  more  freedom  than  they  have  in  the  mother  coun- 
"  *  try  ' — fuch  is  the  palliating  language  of  the  great  patrons 
c<  of  this  writ  —  and  who  claims  more  liberty  than  belongs 
11  to  us  as  Britijh  fubje&s  ?  we  defire  no  fecurities  but 
"fuch  as  are  deriv'd  to  us  from  the  britijh  conftitution, 
cc  which  is  our  glory  —  no  laws  but  what  are  agreeable  to 
Cl  the  true  fpirit  of  the  britijh  laws,  to  which  we  always 
"have,  and  I  hope  always  mall  yield  a  chearful  obe- 
dience (10) —  thefe  rights  and  fecurities,  we  have  with 
"other  britijh  fubje&s  glorioufly  defended  zgz'mfk  foreign 
"  invafions,  and  I  hope  in  God  we  (hall  always  have  fpirit 
"  enough  to  defend  them  again  ft  all  other  invafions.  —  Is 
"  there  then  any  exprefs  a£t  of  parliament  authorizing  the 
"  exchequer  to  iffue  fuch  writs  ?  for  if  there  is  not  plain 
"  law  for  fuch  a  power,  the  practice  of  one  court  againjl 
"  law,  or  which  is  the  fame  thing,  without  law,  can  never 
"  be  deem'd  a  good  precedent  for  another,  allowing  there  is 
"  no  reafon  to  doubt,  the  one  is  legally  vefted  with  all  the 
"  power  and  jurifdi&ion  of  the  other :  but  if  all  this  be 
"  matter  of  uncertainty ,  ought  it  not  then  forever  to  be  de- 

"  termin'd 


(9)  By  the  Judges  prefiding  at  the  trial  of  John  Wife  and  other  in- 
habitants of  Ipfwtch,  in  1687,  for  denying  the  validity  of  a  tax  aflefled 
by  Andros  and  his  Council  without  an  aflembly.  Felt's  Hift.  Ipfwich, 
124.     Wafhburn's  Jud.  Hift.  Mafs.  106. 

(10)  Compare  the  accounts  of  Bernard ,  Hutcbinfon,  and  Chief  Juftice 
Mar/ball,  ante,  430,  434-437  >  notes. 
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"  termin'd  in  favor  of  common  right  and  liberty  ?  and  would 
u  not  every  wife  man  fo  determine  it  ?  ( 1 1 ) 

"  But  admitting  there  is  fuch  a  pra&ice  at  home,  and 
uthat  it  is  not  difputed,  even  at  this  time,  when  there 
cc  is  fo  warm  a  fenfe  of  liberty  there ;  it  may  neverthelefs 
"  be  an  Infringement  upon  the  conftitution  :  and  let  it  be 
"  obferv'd,  there  may  be  at  fome  times  a  neceffity  of  con- 
M  ceeding  to  meafures  there,  which  bear  hard  upon  liberty  ; 
"which  meafures  ought  not  to  be  drawn  into  precedent 
"  here,  becaufe  there  is  not,  nor  can  be  fuch  neceffity  for 
"  them  here $  and  to  take  fuch  meafures,  without  any  necef- 
"  flty  at  all,  would  be  as  violent  an  infra&ion  on  our  liber- 
<(  ties,  as  if  there  was  no  pretence  at  all  to  law  or  precedent. 
"  It  is  idle  then,  to  tell  us  we  ought  to  be  content  under 
"  the  fame  reftri&ions  which  they  are  under  at  home,  even 
"  to  the  weakning  of  our  btfl  fecuritiesj  when  it  is  tolerated 
"  then  only  thro'  neceffity,  and  there  is  no  neceffity  for  it 
"here. — In  England  fomething  may  be  faid  for  granting 
"  thefe  writs,  tho'  I  am  far  from  faying  that  anything  can 
"juftify  it.  In  England  the  revenue  and  the  fupport  of 
"  government,  in  fome  meafure,  depend  upon  the  cuftoms  ; 
"  but  is  this  the  cafe  here  ?  are  any  remittances  made  from 
<c  the  officers  here  ?  has  the  king's  revenue,  or  the  revenue 
"  of  the  province  ever  received  the  addition  of  a  farthing, 
"  from  all  the  colle&ions,  and  all  the  feizures  that  have 
"  been  made  and  forfeited,  excepting  what  has  been  remit- 
u  ted  by  the  late  worthy  collector  Mr,  B — r — ns  ?  (12)  —  I 
u  aflert  nothing  :  but  if  no  benefit  accrues  to  the  publick, 
"either  here  or  at  home,  from  all  the  monies  that  are 
"  receiv'd  for  the  ufe  of  the  publicity  Is  not  this  Peculation  ? 

"  and 


(11)  Compare  Otis's  arguments,  in  February  —  "  Better  to  obferve 
the  principles  of  law  than  anyone  precedent*'  (a*/',  473) —  and  in 
November  —  "  It  is  worthy  consideration  whether  this  writ  was  confti- 
tutional  even  in  England,  and  I  think  it  plainly  appears  it  was  not," 
ante,  55-     See  alfo  Thacher's  argument,  ante,  52. 

(12)  Compare  Bernard's  and  Pax  ton's  accounts  of  Barons \  ante% 
4.25,  426,  note. 
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"and  what  reafon  can  there  be,  that  a  free  people  (hould  be        1762. 
(<  expofd  to  all  the  infult  and  abufe,  to  the  rifque  and  even 
"  the  fatal  confequences^  which  may  arife  from  the  execution 
"of  a  writ  of  affiftance,  only  to  put  fortunes  into 
"private  pockets. 

"  I  defire  it  may  be  further  confider'd,  that  the  cuftom 
"  houfe  officers  at  home,  are  under  certain  checks  and  rejlric- 
"  tionsy  which  they  cannot  be  under  here ;  and  therefore  the 
"  writ  of  affiftance  ought  to  be  look'd  upon  as  a  different 
"thing  there,  from  what  it  is  here.  (13)  In  England  the 
"exchequer  has  the  power  of  controuling  them  in  every 
"  refped ;  and  even  of  in/lifting  corporal  punijhment  upon 
"  them  for  mal-conduft^  of  which  there  have  been  in  fiances  ; 
"  they  are  the  proper  officers  of  that  court,  and  are  ac- 
"  countable  to  it  as  often  as  it  (hall  call  them  to  account, 
"  and  they  do  in  fa£t  account  to  it  for  money  receiv'd,  and 
"  for  their  behavior,  once  every  week  —  fo  that  the  people 
"  there  have  a  (hort  and  eafy  method  of  redrefs,  in  cafe  of 
"  injury  receiv'd  from  them  :  but  is  it  fo  here  ?  Do  the 
"  officers  of  the  cuftoms  here  account  with  the  Superior 
"  Court,  or  lodge  monies  received  into  the  hands  of  that 
"  court ;  or  are  they  as  officers  under  any  fort  of  check 
"  from  it  ?  —  Will  they  concede  to  fuch  powers  in  the  Su- 
"  perior  Court  ?  or  does  this  court,  notwithftanding  theft 
"  are  powers  belonging  to  the  exchequer  —  notwithftanding 
"  it  is  faid  to  be  vefted  with  all  the  powers  belonging  to 
"the  exchequer  —  and,  further,  notwithftanding  this  very 
"  writ  of  affiftance  is  to  be  granted  as  a  power  belonging  to 
"  the  exchequer,  will  the  Superior  Court  itfelf,  aflume  the 
"  power  of  calling  thefe  officers  to  account,  and  punifti 
"  them  for  mifbehavior  ?  It  would  be  a  fmall  confolation, 
"  if  we  could  have  one  in  fiance  :  Have  we  not  feen  already, 
"  one  of  thofe  officers,  and  he  an  inferior  one  too,  refus- 
"  ing  to  account  to  any  power  in  the  province,  for  monies 
"  receiv'd  by  him  by  virtue  of  his  office^  belonging  to  the 

"  province, 


(13)  Compare  tbacber's  argument,  ante,  56. 
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1762.  **  province,  and  which  we  are  allured  by  the  joiwt  decla- 
1  ration  of  the  three  branches  of  the  legislature  is  UNJUSTLY 
"  as  well  as  illegally  detain'd  by  him  f  {14)  Does  not  every 
"one  then  fee  that  a  writ  of  afliftance  in  the  hands  of  a 
**  cuflom  houfe  officer  here,  is  in  reallity  a  greater  power  Sc 
"  more  to  be  dreaded^  than  it  is  in  England  ?  grtatir  be- 
44  caufe  uncontroul'd  — and  can  a  community  be  fofe 
u  with  an  uncoiitroulfd  power  lodgM  in  the  hands  of  futb 
**  officers,  fome  of  whom  have  given  abundant  proofs  of  the 
**  danger  there  is  in  trufting  them  with  any  V*  {15) 


(14)  Pr&vmc*  v.  Pamott.  p&ftf  appendix  II. 

(15)  There  is  alio  a  communication  upon  ihe  extent  of  the  duty  of 
aflifting  cuflom  houfe  officers  in  executing  Writs  of  Afiiltance,  occu- 
pying a  column  in  the  Gazette  of  February  *ad(  iS6a*  Sec  alfo  **  Jour- 
nal of  the  Times"  in  Bolton  Evening  Poft  of  June  16,  1769. 
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G.   Subfequent  A6lion  of  the  General  Court.       1762. 

AT  the  next  fcffion  of  the  General  Court,  on  the  22d 
of  February  1762,  the  following  bill  was  introduced 
and  pafled  to  be  engrofled  in  the  Council : 

cc  An   Adl  for  the  better  enabling  the    Officers  of  his  A£ropofed 
cc  Majefty's  Cuftoms  to  carry  the  A£ts  of  Trade  into  Ex- 
cc  ecution. 

c<  Whereas  it  is  the  Defire  of  this  Court,  that  the  Of- 
"  ficcrs  of  his  Majefty's  Cuftoms  in  this  Province  may  be 
"aflifted  in  the  due  Execution  of  their  Office,  for  the 
"fecuring  his  Majefty's  Dues,  and  for  the  preventing  of 
<c  Fraud  : 

c<  Be  it  enabled  by  the  Governour,  Council  and  Houfe 
cc  of  Reprefentatives,  That  upon  Application  of  any  of  the 
cc  Officers  of  his  Majefty's  Cuftoms  in  this  Province,  im- 
u  powred  by  Commiffion  to  feife  upon  Oath  made  to  the 
<c  Superiour  Court  of  Judicature,  Court  of  Affize,  and  Gen- 
"  eral  Goal  Delivery,  or  to  the  Court  of  General  Seffions  of 
cc  the  Peace,  or  to  the  Inferiour  Court  of  Common  Pleas, 
u  or  to  either  of  the  Juftices  of  faid  Courts,  or  to  any  one 
<c  of  his  Majefty's  Juftices  of  the  Peace  of  the  County,  that 
"  he  has  had  Information  of  the  Breach  of  any  of  the  Ads 
"  of  Trade  ;  and  that  he  verily  believes  or  knows  fuch 
"  Information  to  be  true ;  it  (hall  be  lawful  in  every  fuch 
cc  Cafe,  for  fuch  Court  or  Juftice,  to  whom  Application  may 
"  be  made  as  aforefaid,  upon  reducing  fuch  Oath  to  Writ- 
u  ing,  with  the  Name  of  the  Perfon  [Informing  and  the 
"  place]  informed  again  ft,  and  not  otherwife,  to  iflue  a  Writ 
<cor  Warrant  of  Afliftance,  which  Writ  or  Warrant  of 
u  Afliftance  (hall  be  in  the  Form  following  and  no  other, 
"Viz*. 

"  fs. 


Appendix  L 

"  fs.     To  the  Sheriff  and  Coroner  of  the  County 

44  of  and  to  their  refpeetive  deputies  *   and   to  the 

u  refpcftive  Conftables  of  the  Town  of  in  faid 

44  County  —  Greeting. 

44  Whereas  A.  B.  of  his  Majefty's  Cus- 

44  toms,  hath  this  Day  made  Complaint  on  Oath,  That 
u  (fetting  forth  the  Complaint  and  Oath  with  the  name 
44  of  the  Perfon  complained  of)  You  and  every  of  You 
**  in  his  Majefty*s  Name,  upon  Sight  thereof,  are  finely 
"  Commanded  to  be  aiding  and  affi fling  to  the  fald  A.  B. 
M  in  the  due  Execution  of  his  Office  relating  to  the  tn- 
44  formation  aforefaid.  Hereof  fail  Not  at  your  Peril,  and 
44  make  Return  of  this  Warrant  and  of  your  Doings  there- 
in unto  myfelf  in  feven  Days  from  the  Date  hereof. 
44  Dated  at  6\  the  Day  of  In  the 

14  Year  of  his  Majefty's  Reign  :   Anno  Domini 

44  And  be  it  further  enacted,  That  it  fliall  be  lawful  for 
**  any  Perfon  or  Perfon s  authorized  by  Writ  or  Warrant 
44  of  A fli fiance,  in  matter  and  Form  as  aforefaid,  and  not 
**otherwifel  in  the  Daytime  to  enter  and  go  into  any 
44  Houfej  Shop,  Cellar,  Warehoufe,  or  other  Place  ;  and 
44  in  Cafe  of  Ren" fiance,  to  break  open  Doors,  Che  ft  s, 
44  Trunks  and  other  Packages,  them  to  feize  and  from 
44  thence  to  bring  any  Kind  of  Goods  or  Merchandize 
44  whatfoever  prohibited  and  unaccuftonied  there  found  and 
44  them  fecurc.  And  all  his  Majefty's  good  Subjects  are 
44  required  to  be  aiding  and  a  Hilling  in  the  due  Execution 
44  of  faid  Writ  or  Warrant  of  Afiiftance,  and  all  fuch  fliall 
44  hereby    be   defended    and    faved    harmlefs," 


The  bill  was  alfo  pa  (Ted  through  all  its  ftages  by  the 
Houfe,  with  the  amendment  inclofed  in  brackets  in  the 
third  paragraph,  {fupra%  495,)  and  was  returned  to  the 
Council  on  the  6th  of  March,  and  there  puffed  on  the 
fame  day,(i)    After  the  bill  had  been  fern  up  from  the  Houfe, 

the 


(1)  66  Mafs.  Archives,  191. 
19a,  194. 


Journal  H.  R.  17*1-2,  pp.  171.  278, 
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the   Governor  fent  a  meflage  to  the  Houfe  that  he  had        1762. 
figned  certain  bills,  of  which  this  was  not  one ;    and  the  ^-^^v-^-^ 
Houfe  thereupon  fent  a  meflage  to  the  Council  by  James 
Otis  to  inquire  if  they  had  pafled  on  this   bill,  and   the 
Council  returned  a  meflage  to  acquaint  the  Houfe  that  the 
Council  had  pafled  it  to  be  ena&ed.(2) 

At  a  Council  held  on  the  6th  of  March  1762,  "  His  Ex-  Opinion  of 
cellency  informed  the  Council  that  he  had  a  Bill  laid  before  thc  JudgC8# 
him  for  his  confent  intituled  an  Aft  for  the  better  enabling 
the  Officers  of  his  Majefty's  Cuftoms  to  carry  the  A&s  of 
Trade  into  Execution  which  appeared  to  him  to  be  repug- 
nant and  contrary  to  the  Laws  of  the  Realm  and  particu- 
larly to  the  A£t  of  Parliament  of  the  7*h  and  8^  of  William 
the  Third  Chap  :  22,  in  purfuance  of  which  Aft  the  Judges 
of  the  Superior  Court  heretofore  granted  Writs  of  Aflift- 
ance to  the  Officers  of  the  Cuftom  Houfe,  Wherefore  he 
thought  proper  in  Council  to  take  the  opinion  of  the  Judges 
upon  this  Queftion, 

"  Whether  if  this  Bill  fhould  be  enafted,  The  Superior 
Court  as  a  Court  of  Exchequer  could  (conflftently  with 
fuch  Aft)  grant  a  Writ  of  Afliftance  in  purfuance  of  the 
Aft  of  Parliament  of  the  7*  and  8*  of  William  the  Third 
in  the  fame  manner  as  if  fuch  Bill  was  not  enafted. 

<c  The  Judges  having  the  Queftion  in  Writing  given  to 
them  retired  into  the  Lobby,  and  foon  after  returning,  unan- 
imoufly  declared  their  opinion, 

"  That  if  this  Bill  (hould  pafs  into  a  Law  the  Superiour 
Court  would  be  reftrained  from  granting  a  Writ  of  Aflift- 
ance in  the  manner  they  have  heretofore  done  and  in  the 
manner  fuch  Writs  of  Afliftance  are  granted  by  the  Court 
of  Exchequer  in  England."(3) 

On  the  6th  of  March  the  Governor  prorogued  the  Gen*      Governors 

era]   difkpproval. 


(2)  24  General  Court  Rec.  316,  317. 

(3)  Council  Rec.  1762,  fol.  1 1 1. 

<3 


Appendix  I. 

eral  Court,  after  making  a  speech  to  the  two  Houfes,  in 
which  he  gave  thefe  reafons  for  refuting  to  fign  this  bill : 

**  I  have  had  a  Bill  bid  before  me,  which  I  have  not 
"  Power  to  pafs  to  be  enacted,  I  mean  the  Bill  Intituled 
"  *  An  Ad  for  the  better  enabling  the  Officers  of  his  Maj- 
u  efty's  Cuftoms,  to  carry  the  Afls  of  Trade  into  Execution  t  * 
**  which  is  so  plainly  repugnant  and  contrary  to  the  laws 
44  of  England,  and  particularly  to  the  A£t  of  Parliament  of 
"  the  feventh  and  eighth  of  King  William  the  Third*  Chap- 
44  ter  twenty*fecond,  that  if  I  could  overlook,  ic  is  impoiE- 
44  ble  it  ihould  efcape  the  Penetration  of  the  Lords  of  Trade  : 
44  In  such  Cafe,  if  I  was  to  tranfmk  this  Bill  as  palled  here, 
14  it  would  have  no  other  Effect  than  to  give  a  Proof  of  my 
14  Ignorance  of  my  Bufiness,  and  your  Inattention  to  the 
44  Conditions  upon  which  we  arc  intruded  with  the  Power 
"of  Legation/*  (4) 


M  l  i  r .  1 1 1  j  1  - 
fon's  account. 


Bernard 'a 

account. 


(4)  Journal  I  L  R.  1761-1,  p.  399.  The  Chief  Jufttce  wrote  the 
fame  day  10  Mr,  Bolkin,  the  agent  of  the  Province  in  England  :  "  Tbi* 
Vessel  tarrying  longer  than  expeclcd  gives  opportunity  of  acquainting 
you  that  iron  ble  tome  feflion  of  the  General  Court  is  at  an  end.  The 
Governor  for  the  fake  of  peace  complied,  I  think,  farther  than  he  would 
other  wife  inclined  to  have  done  with  the  oppofers  of  government  & 
found  by  experience  the  truth  of  Sir  R.  Walpole'i  faying  chat  one  ex- 
pedient makes  neeeffary  a  gteat  many  more  and  to-day  they  p  relented 
him  a  bill  retraining  the  Superior  Court  from  Ifluing  writs  of  aifillance 
except  upon  fpecial  information  to  a  Cuftom  houfe  officer  oath  being  firft 
inadet  the  informer  mentioned  &  the  pcrfbn  fuppofed  to  own  the  goods 
&  the  place  where  they  were  fufpe&ed  to  be  concealed.  You  will  not 
imagine  it  poflible  for  him  to  have  figned  fuch  a  bill  and  after  requiring 
fuch  of  the  J  u It  ices  of  the  Superior  Court  as  were  in  town  to  give  their 
opinion  upon  Tome  points  he  refuted  it/1     26  Mais.  Archives,  8* 

On  the  1  jth  of  April,  the  Governor  wrote  to  the  Lord*  of  Trade  as 
follows :  "  1  (hall  in  thii  aquaint  your  Lordfliips  with  my  rejecting  a 
Bill  of  a  very  popular  conftruclion  &  my  reafons  for  &  manner  of 
doing  it.  The  Bill,  of  which  1  here  indole  a  Copy,  was  the  I  aft  Effort 
of  the  Confederacy  again  ft  the  Cuftomhoufe  &  Laws  of  Trade.  The 
intention  of  it  was  to  take  away  from  the  Officers  the  writ  of  Aflfiftance 
granted  in  purfuancc  ol  the  Acl  of  Will-  3  *  &  fubftitutc  in  the  rooo> 
of  it  another  Writt  which  would  have  been  wholly  inefficacious.  Tl 
was  covered  with  all  the  Art  which  the  thing  was  capable  of:  but  I  m 
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too  well  acquainted  with  the  Subject  to  be  deceived  in  it.  I  had  not  1 762. 
the  leaft  doubt,  upon  the  firft  reading  of  it,  of  rejecting  the  bill.  Never- 
thelefs  as  it  was  very  popular ;  &  I  knew  that  the  negativing  of  it  would 
occafion  a  clamour,  1  gave  it  a  more  folemn  condemnation  than  it  de- 
served ;  the  manner  of  which  will  appear  from  the  enclosed  Copy  of  the 
Ad  of  Council.  This  anticipated  all  objections  &  reduced  the  popu- 
lar cry  to  a  murmur  only,  which  foon  ceafed,  &  1  believe  there  is  now 
a  total  end  to  this  troublefome  Altercation  about  the  Cuftom  houfe 
Officers/'  a  Bernard  Papers,  58.  See  alfo  Bernard  to  John  Pownall, 
April  25,  and  to  Lord  Barrington,  May  1,  1762,  lb.  186,  188. 
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H.    Writs  of  AiTritaiice  in  other  Colonies. 


1762. 

New 
Hampshire. 


WRITS  OF  ASSISTANCE  do  not  appear  to  have 
been  granted  in  any  of  the  Colonies  except  Ma  A 
ftchufctts  and  New  Hampfturc,  until  after  the  paflage 
of  the  St.  of  7  G,  3,  c.  46,  and  even  then  they  were 
refuted  almoft  everywhere*  ( t ) 

I,      New   Hamfjbire* 

At  May  term  1762  in  Rockingham  County  of  the  Supe- 
rior Court  of  Judicature  of  the  Province  of  New  Hamp- 
shire. 

w  Upon  the  motion  of  the  Hon'ble  John  Temple, 
**  Esq%  Surveyor  General  of  his  Majefty's  CuftomSj  &c. 
**  Dcfiring  that  Writs  of  Afiiftants  might  I  flue  from  this 
**  Court  (to  the  Collector  of  his  Majefty's  Cuftoms)  for 
u  that  part  of  the  port  of  Pifcataqua  that  is  within  this 
"Province  —  It  is  considered  that  fuch  a  Writ  irTuc  ac- 
u  cording  to  the  faid  motion  when  applyed  for  by  the 
«*faid  CoLleaor."  (2) 

2.      Gmnt&icMt. 


(1)  1 1  ut  chin  ton  to  jack  fan,  May  1,  1765,  36  Mafs,  Archives,  tyt* 
Opinion  of  Attorney  General  Dc  Grey,  Auguft  io,  17^8,  ant£%  45.3. 
Chief  Juliice  Trumbull  to  W,  S,  johnfan,  June  14,  1769*  imfrm% 
503,  John  Adams  to  Calkocni,  October  4,  i7*ot  7  J  odd  Adams** 
Work**  j6y*  "  We  are  well  informed,  (hat  the  officers  of  the  cufioms 
applied  the  bit  year  to  the  chief  jufiicc  or  bench  of  judges,  in  feverat 
of  the  colonies,  for  granting  them  writs  of  aJMance,  but  that  iholc 
juffices  from  a  tender  regard  to  the  conftitutjon,  and  the  rights  of 
American  freeholder*,  did  aft  u  ally  refufe  a  compliance  with  thofe 
demand*.'*  "Journal  of  the  Times/*  of  Ajril  19,  1765,  in  fiofton 
Evening  tUi,  vl  Ju»«  a&,  1 769* 

(a)  The  writer  it  indebted  to  the  ktndneft  of  the  H 
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2.     Connect  cut.  1768. 

No  application  to  the  Superior  Court  of  Connecticut  for  Connecticut. 
Writs  of  Afliftance  appears  to  have  been  made  until  after 
the  paflage  of  the  St.  of  7  G.  3,  c.  46,  when  in  March  % 

1768 

"  Upon  the  Petition  of  Duncan  Stewart,  Collector,  and 
Thomas  Moffat,  Comptroller,  of  his  Majefty's  Cuftoms 
for  the  Port  of  New  London,  Efquires,  requefting  this 
Court  to  grant  them  Writs  of  Afliftance  purfuant  to  the 
fpirit  and  true  meaning  of  the  Aft  of  Parliament  therein 
referred  to  —  And  no  information  being  made  by  faid  Peti- 
tioners, or  otherwife,  of  any  fpecial  occafion  for  faid  Writ 
—  This  Courtis  of  Opinion  that  it  is  needful  to  confider 
on  the  purport  of  faid  Ads,  and  the  manner  and  form  of 
granting  fuch  Writs  of  Afliftance,  according  to  the  ufage 
of  his  Majefty's  Court  of  Exchequer :  Therefore  this  Court 
will  further  confider  and  advife  thereon."  (4) 

"An 

D.  Bell,  Chief  Juftice  of  New  Hampfhire,  for  a  copy  of  this  record,  to 
which  his  attention  was  firft  directed  by  a  notice  dated  "  Province  of 
New  Hampfhire,  July  15,  1762,*'  and  published  in  the  Bofton  Gazette 
of  July  26,  1762. 

(4)  Stuart's  Life  of  Trumbull,  79.  This  ••  court  record,"  as  Mr. 
Stuart  calls  it,  "  muft  have  been  a  private  memorandum,  or  loofe  file, 
which  he  found  perhaps  among  Gov.  TrumbuIVs  MSS.,  for  it  does  not 
appear  on  the  records  proper,"  as  the  writer  has  been  informed  by  Mr. 
J.  Hammond  Trumbull,  to  whom  he  is  indebted  for  the  copy  {lnfra% 
504,)  of  the  fubfequent  motion,  and  other  fads  relating  to  Writs  of 
Afliftance  in  Connecticut. 

On  the  23d  of  March  1768,  Hut  chin f on  wrote  to  Jackfoni  "The 
Commiflioners  (hewed  me  a  letter  from  fome  of  their  Officers  in  Con- 
necticut, who  by  direction  had  applied  to  the  Superior  Court  for  Writs 
of  Afliftance  agreeable  to  the  late  Aft  of  Parliament.  The  Officers 
fay  they  were  refufed  &  that  the  Chief  Juftice  gave  as  a  reafon  that 
the  Court  was  of  opinion  fuch  writs  were  unconftitutional.  The 
Officers  are  ordered  to  make  a  more  formal  application  &  to  obtain 
the  Anfwer  of  the  Court  in  writing."  26  Mafs.  Archives,  296.  "  It 
is  faid   the  grand  Penfioner,  always  ready  with  his  Council,  has  ad- 

vilcd  the  C m rs  to  remonftratc  Home  againft  the  Civil 

Authority  of  Connecticut,  for  declining  to  iflue  Writs  of  Afliftance  for 
a  General  Search   of  contraband  Goods,  in  the  bafe  unconftitutional 

Manner 
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1769*  1        A    fimrhr  application  was  made  at  April  term   1769  at 
Norwich)  fupponed  by  the  opinion  of  Attorney  General 

De  Grtj  i 


Manner  they  have  been  granted  in  another  Province,  Perhaps  the 
fame  Advice  may  be  given  relative  to  the  Chief  J — ft — ce  of  Philadel- 
phia, who  we  hear  hai  alto  acted  in  a  like  worthy  Manner  upon  a  lingular 
Demand*"     Bofton  Gazette  of  Auguft  15,  176$. 

Immediately  after  the  application  in  the  text,  Governor  Pitkin  wrote 
to  William  Samuel  fobnjimt  then  an  agent  of  the  Colony  in  England,  aid- 
ing him  to  *  Tranfmil  an  Account  Relative  to  Writ*  of  Alfiltants  illued 
under  the  Seal  of  his  Majerty's  Court  of  Exchequer :  in  what  Manner 
application  is  made  in  order  to  obtain  them*  and  whether  general  War- 
rant* are  iflued  &C  &C."  Pitkin  to  Johiifun,  March  n,  176$, a  Truuj- 
bull  MS  S.  i6i>»  in  Mais.  Hi  (It  Soc,  Lib.  John/on  replied;  "I  have 
made  all  the  enquiry  I  could,  fincc  1  received  your  Letter,  concerning 
Writ*  of  Afliftance  to  Cuftom  Houfe  Officers,  but  cannot  yet  perfectly 
fat  is  he  myfelf  with  refpect  to  them.  It  isfurprifing  how  little  Attention 
Gentlemen  here  pay,  Sc  how  (lender  Intelligence  ihey  can  give  out, 
relative  to  things  not  Immediately  within  their  own  departments*  It 
feeniM  to  be  clearly  the  Opinion  of  fevcral  Lawyers,  that  1  ipoke  with 
upon  the  fubject,  that  (hey  were  not  Iflued  but  in  particular  Cafes,  and 
upon  Information  on  Oath,  not  in  general  Terms,  nor  to  be  made  ufe 
of  a*  general  Warrants,  at  the  Discretion  of  the  Officer,  which  appeared 
to  me  to  be  the  only  legal  and  reafonable  Method.  But  upon  applica- 
tion to  the  Clerks  of  the  Excheq?  for  Copies  of  the  ufual  Writs 
Iftued  here  in  Cafes  of  this  Nature,  they  have  furonVd  us  with  the  en- 
closed, which  you  will  fee  are  very  general,  and  not  grounded  upon  any 
particular  Fact,  or  Information,  &c  they  add,  that  all  the  additional  In- 
fraction, befide  what  the  Writs  exprefs  &  direct,  is,  that  the  King's 
Officer,  take  unto  him  a  Peace  Officer,  if  he  breaks  open  any  Houfe  or 
place,  1  am  not  fatigued  however  that  this  ought  to  be  the  Proccedure  in 
Conn  eel  icut ;  never  thelefs  I  tho*t  it  expedient  to  forward  thefe  Copies 
to  you,  a*  foon  as  I  could,  but  shall  continue  to  make  farther  enquiry 
into  this  matter,  and  if  anything  material  Occurs,  it  shall  be  immedi- 
ately communicated  to  you,"  Juhnfon  to  Pitkin,  July  23,  1768,  John* 
fan's  letters  in  fame  Collection,  97,  o£. 

Roger  Sherman  also  wrote  to  J&bnfon,  informing  him  of  the  refufal  to 
grant  the  writ*.  6  Bancroft**  HirL  IL  5.  279.  And  John/on  replied  on 
the  3 Sib.  of  September ;  "  1  can  add  nothing  material  to  what,  you  will 
fee,  1  have  fa  id  to  his  Hoof  the  Gov?  upon  the  Subject  of  the  Writ  ap* 
plied  for  by  the  Cuftom  Houfe  Officers*  It  feems  it  is  in  Practice  h*-rtf 
tho*  how  it  can  have  exiftcd,  fo  long  as  it  has,  I  am  at  *  -  — 

mine.     It   is  certainly  of  a  dangerous  Nature*     The 


Writs  of  Afliftance. 

De  Grey  ;  (5)  and  renewed  at  May  term  at  Hartford,  in  the 
following  form  : 

"  Colony 

have  all  of  them,  I  think,  too  much  of  the  Arbitrary  in  them,  &  too 
ftrongly  tend  to  Defpotifm.  You  juftly  Objecl,  that  the  officer  might 
as  well  be  Authorized  by  his  Commiflion  as  by  fuch  a  Writ,  to  which 
they  Anfwer  that  he  has  fuch  Authority,  &  that  the  ufe  of  the  Writ,  &  the 
Attendance  of  the  Civil  Officer  is  only  to  preferve  the  Peace,  which  the 
Revenue  Officer  has  not  the  Authority  to  Command,  sho*dany  difturb- 
ance  happen.  The  Intention  of  this  Provifion  is  therefore,  plainly  to 
bring  the  Common  Law  in  Aid  of  the  Revenue  Laws,  &  to  give  the 
latter,  all  that  Countenance  &  Sanction,  which  may  be  derived  from  the 
former."  Letters  &  Papers  1 761-17 76,  fol.  83,  in  Mafs.  Hift.  Soc. 
Lib.  See  alfo  Johnfon  to  Trumbull,  September  19,  1769,  Stuart's 
Life  of  Trumbull,  80. 

In  May  1768,  an  attempt  made  in  the  legiflature  of  Connecticut  to 
remove  Trumbull,  who  was  alfo  Lieutenant  Governor,  from  the  office 
of  Chief  Juftice,  on  the  ground  of  the  importance  of  feparating  the 
judiciary  from  the  other  branches  of  government,  was  defeated,  "  upon 
mature  deliberation  of  the  whole  matter ;  the  affair  of  general  warrants 
lying  in  the  fituation  they  are  now  in,  and  danger  of  difficulties  from 
many  quarters,  jealouftes  and  uneafinefs  of  the  people,  and  the  like/* 
Connecticut  Courant,  December  1768. 

(5)  Ante*  453,    The  writer  of  the  "  Journal  of  the  Times,"  under  date 

of  April  29,  1769,  fays :  "  The  C — 1 r  of  the  port  of  New-London 

in  Connecticut,  has  lately  applied  a  fecond  time  to  the  fuperiour  court 
there  for  fuch  writs  \  at  the  fame  time  laying  a  letter  before  them,  which 
he  had  received  from  one  of  the  crown  lawyers  in  England  in  anfwer  to 
one  wrote  upon  the  fubjeft,  in  which  letter  a  great  compliment  was  paid 
to  the  chief  juftice  of  the  MaiTachufetts,  for  the  proof  he  had  given  of  a 
right  underftanding  of  the  law,  and  of  his  zeal  for  his  Majefty's  fervicc, 
by  fo  readily  granting  thofe  writs,  upon  the  application  made  by  the 
cuftom-houfe  officers  ;  and  his  example  was  recommended  as  worthy  of 
their  imitation.  The  court  did  not  however  think  proper  to  show  a  like 
complaifance,  but  chofe  to  refer  this  requeft,  to  the  confideration  of 
their  general  aflembly  at  the  approaching  feflion."  Bofton  Evening 
Poft  of  June  26,  1769. 

"At  April  1769  term  laft  at  Norwich,  Mr.  Stewart,"  the  Collector,  as 
we  learn  from  Chief  Juftice  Trumbull,  "  made  further  application  to  the 
Superior  Court  for  fuch  Writs  \  and  produced  Forms  of  fuch  from  the 
Board  of  Commiflioners  as  they  judged  proper  for  us  to  give,  with  the 
Cafe  per  Mr.  De  Grey.  To  which  the  Court  replied,  that  they  would 
be  further  advifed,  and  as  the  Sefltons  of  the  General  Aflembly  was 
near,  they  mould  a(k  their  advice  and  direction.     Accordingly  the  mat. 

ter 
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41  Colony  of  Connecticut 

"  Hartford  County  fs*  May  23d,  A,D,  1769. 

"To  the  Honourable  Jonathan  Trumbull  Esq'  Chief 
"Juftlce:  Robert  Walker,  Matthew  Griswold,  EJjphaJet 
"  Oyer,  and  Roger  Sherman,  Esquires,  Afliftant  Juftices  of 
u  his  Majefty's  Superior  Court  of  Judicature  within  for 
"  faid  Colony  : 

u  May  it  pleafe  your  Honours, 

"At  the  requcft  of  David  Llflc  Efq*  Solicitor  of  hia 
11  Majefty's  American  Cuftoms,  fignified  to  me  by  letter  of 
M  the  9th  inftant,  I  am  now  to  defire  and  move  your  Hon- 
**  ors  that  a  final  and  judicial  determination  be  had,  con* 
u  cerning  the  ifluing  of  Writs  of  Afliftams  to  the  Officers 
"  of  his  Majefty's  Cuitoms  within  the  faid  Colony,  in  con- 
u  fequence  of  their  motion  heretofore  made  for  that  pur- 
"  pofe. 

€*  Thomas  Seymour, 
"  Attorney  for  Our  Lord  the  King, 
"  within  and  for  the  County  of  Hartford."  (6) 


3.    Rhodt 


ter  was  fidly  bid  before  them.  They  appointed  a  Committee  to  conftdcr 
the  letters  &c.  laid  before  the  AtTcmbly.  Within  their  province  tell 
thi*  matter,  and  they  advifed  that  the  Aflembly  take  no  notice  of  it  ; 
that  it  properly  belonged  to  the  Superior  Court ;  that*  as  individually 
not  as  members  of  the  Aflembly,  they  advifed  the  Court  not  to  grant 
fuch  Warrants,  which  feemed  to  be  the  univcrlal  opinion."  Trumbull 
to  Johnfon,  June  14,  1769,  Stuart's  Life  of  Trumbull,  Bo,  Si* 

(6)  "  Since  this,"  Chief  Juflice  Trumbull  continue!,  **  Mr*  Sry- 
mourt  as  Attorney  for  the  King,  by  direction  of  the  Board  of  Com- 
mi  (lion  era,  has  made  application  to  me  for  a  Judicial  Determination  on 
the  Matter.  I  have  given  htm  no  anfwer,  nor  do  I  intend  giving  any 
till  the  Next  Term,  which  now  foon  comes  on. 

**  I  have  taken  care  to  find  what  the  Courts  in  the  other  Colonics 
have  done,  and  find  no  fuch  Writs  have  been  given  by  any  of  the  Courts 
except  in  Maftachufetts  and  New  Hampshire,  where  they  were  given  as 
Toon  as  afked  for.  1  believe  the  Courts  in  all  the  other  Colonies  will  be 
as  well  united,  and  as  firm  in  this  Matter,  as  in  anything  that  has  yet 
happened  between  us  and  Great  Britain. 

"  I  have  never  yet  fecn  any  Aft  of  Parliament  authorising  the  C 


Rhode  Hand. 
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3.    Rhode  I/land. 

An   examination    of    the    records   and   dockets  of    the  pj^bably 
Supreme  Court  of  Judicature   of  the   Colony   of  Rhode  ****&*  \* 

Mand 

of  Exchequer  in  giving  fuch  Writs  as  they  give,  but  conceive  they  have 
crept  into  ufe  by  the  inattention  of  the  people,  and  the  bad  practices  of 
defigning  men.  We  are  directed  to  give  fuch  writs  as  the  Court  of 
Exchequer  are  enabled  by  Aft  of  Parliament  to  give,  which  are  very  dif- 
ferent, as  I  conceive,  from  fuch  Writs  as  they  do  give.  Our  Court  will 
on  all  occafions  of  complaint  grant  fuch  Warrants  as  may  be  neceflary 
for  promoting  his  Majefty's  fervice,  and  at  the  fame  time  confiftent  with 
the  liberty  and  privilege  of  the  fubjeft,  and  made  returnable  to  the 
court ;  but  further  than  that  we  dare  not  go,  and  they  mud  not  expe& 
we  fhall."     Trumbull  to  Johnfon,  June  [July  ?]  14,  1769,  ub.fup. 

Johnfon,  in  a  letter  dated  "  Weftminfter,  Octo'  16th,  1769,"  acknowl- 
edging the  receipt  of  a  letter  from  Trumbull  of  July  14th,  wrote : 
*'  The  Intelligence,  you  have  favour'd  me  with,  of  the  Steps  which  have 
been  taken  relative  to  Writs  of  Afliftance,  is  very  obliging,  as  well  as 
ufeful  to  the  purpofe  you  mention.  It  gives  me  pleafure  to  find  that  it 
is  fo  probable  that  the  Courts  of  the  other  Colonies  will  be  agreed  with 
you  in  this  important  point.  Union  in  this,  as  in  everything  elfe,  is  of 
the  laft  Importance.  If  an  United  Stand  is  made  upon  this  occafion,  I 
think  it  extremely  probable  that  this  capital  Point  will  be  carryed 
without  much  difficulty ;  &  it  will  be  a  very  great  fatisfa&ion,  &  not  a 
little  redound  to  their  Honour,  that  the  Supr  Court  of  Connecticut  have 
taken  the  lead  in  a  matter  of  fo  much  Confequence  to  the  Liberty,  the 
Property,  and  the  Security,  of  the  Subject.  The  Example  of  the  Courts 
of  the  Maflachufetts  Bay  and  N:  Hampfhire  ought  not  to  Influence  the 
Courts  in  the  other  Colonies.  It  is  eafy  to  Account  for  their  Conduct. 
But  of  them  it  is  mod  Candid  to  fay  that  they  were  furprifed  into  this 
Injudicious  Step,  &  to  fuppofe  that  they  wifti  it  were  now  Res  Integra 
8c  to  do  again,  that  they  might  Unite  with  their  Brethren  throughout  the 
Continent  in  making  a  neceflary  &  noble  Stand  againft  fo  dangerous  an 
Encroachment  upon  the  Rights  of  a  free  People."  Johnfon 's  Letters, 
217,  218. 

Although  we  have  no  record  of  the  fubfequent  aftion  of  the  court, 
yet  we  can  hardly  fail  to  infer  from  the  letters  above  quoted  that  the 
writs  were  ultimately  refufed ;  efpecially  when  we  remember  that  the 
Chief  Juftice  and  two  of  his  aflbciates,  Grifwold  and  Dyer,  were  among 
the  afliPants  who  had  left  the  Council  Chamber  in  1765  to  avoid  wit. 
nefling  the  taking  of  the  oath  to  execute  the  Stamp  A&  by  Governor 
Fitch  f  Stuart's  Life  of  Trumbull,  91, 92  ;  and  that  a  third,  Roger  Sher- 
man, told  John  Adams  a  few  years  later,  that  "he  read  Mr.  Otis's 
64  Rights 
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1769.  Ifland  j  761-1769,  which  feero  to  be  quite  complete,  dif- 
clofes  no  trace  of  Writs  of  Afliftance  i  and  the  only  papers 
upon  the  fubje£fc  are  among  the  files  of  March  term  1769, 
and  conftft  of  the  opinion  of  Attorney  General  Di  Grey 
(printed  anttt  452—454)  and  of  a  letter  from  the  Solicitor 
of  the  Board  of  Cuftoms  in  Bod  on  to  the  Attorney  Gen- 
eral of  Rhode  Ifland1,  de firing  him  to  move  the  Superior 
Court  for  Writs  of  Afliftance  to  the  officers  of  the  cuftoms 
there,  (7)  4,  Nrw  T*rk* 


Rights  &e.  in  1 764,  and  thought  that  he  conceded  away  the  righu  of 
America,"  and  **  thought  the  reverie  of  the  declaratory  aft  was  true, 
namely ,  that  the  Parliament  of  Great  Britain  had  authority  to  make 
laws  for  America  in  no  cafe  whatever,11     a  John  A  Jams'*  Works,  54  J, 

(7}  This  letter,  which  is  in  a  different  hand  from  the  fignaturc,  and 
Jeems  to  have  been  a  circular  prepared  by  order  of  the  Commiffioner* 
of  Cufioms  in  Boil  on  to  be  transmitted  to  ail  the  Colonics,  (ante ,  455  t 
infra t  5  10,)  U  as  follow* : 
u  Sir 

'■  I  am  directed  by  the  Comimoncr*  of  His  Majeflys  Cuftomi  to 
"tranfmit  you  the  Form  of  a  Writ  of  Affifhnts  to  the  Officer*  of  the 
"  Cuftoins,  as  iflued  by  the  fuperior  Court  here  t  like  wife  blank  Forma 
"of  the  Writ,  and  a.  copy  of  the  Opinion  of  the  Attorney  General  in 
"  England  in  relation  thereto ;  and  I  am  to  defire  the  Favour  of  you 
*■  to  move  the  fuperior  Court  of  your  Province  that  Writs  of  A  flTiAanta 
**  may  be  iflued  to  the  Officer*  undermentioned*  and  from  time  to  time 
**  10  fuch  Officers  as  the  Board  may  direct  to  apply  for  the  fame,  by 
**  their  Solicitor.     T  am,  Sir, 

**  Your  molt  humble  fcrvant 
"  D*  LisLit  Solicitor  to  the  American  Customs 
'•  Boffon  March  i6lh  1769 

11  Charles  Dudley  Efqf  Collector 

*  John  Nicholl  Ki'q[  Compt! 

M  Nicholas  Lech  mere  Ei'q'  Searcher. 

■  Mr.  Attorney  General  of  Rhode  Ifland/* 

The  following  letter  from  the  Chief  Juftiee  of  Rhode  Ifland  to  Chief 
J  u  ft  ice  Trvm&uU  (a  Trumbull  M$$*  aaap  in  Mais.  Hift.  Soc,  Lib.)  mows 
that  the  Writs  were  not  granted  Immediately  1  and,  taken  in  connection 
with  the  Hate  of  feeling  in  Rhode  Ifland  (ante  436,  437)  and  the  want  of 
any  evidence  of  any  action  of  the  Court  upon  the  fubjccl,  makes  it  prob- 
able that  none  were  ever  iffued, 

"South  Kingfton  Aug*  7,h  1769 
"Sir 

**  Judge  Rujfcil  did  me  the  Honor  to  tranfmitt  me  your  Letter  to  him 

"of 


Writs  of  Affiftance. 

4.   New  Tort. 

"  Thurfday  the  Twenty  eighth  day  of  April,  1768. 

"  Prefent 

"  The  Honoble  Daniel  Horfmanden  Efqf  Chief  Juftice. 
cc  The  Honoble  David  Jones  Efquire  fecond  Juftice. 
cc  The  Honoble  William  Smith  Efquire  third  Juftice." 

"  On  the  application  of  Andrew  Elliot  Efquire  Colledor  Granted  in 
"  and  Lambert  Moore  Efquire  Comptroller  of  his  Majefty's  Ncw  York- 
<c  Cuftoms  of  the  Port  of  New  York,  for  Writts  of  Affift- 
((  ants  to  themfelves  and  the  other  Officers  of  the  faid  Cuf- 

c<  toms, 

44  of  the  14th  June  laft  refpe&ing  Writs  of  AiMants  to  the  Cuftom 
44  Houfe  Officers.  As  I  was  then  but  juft  nominated  in  the  Court,  had 
44  not  seen  M!  De  Greys  State  of  the  Cafe,  nor  had  any  opportunity  of 
44  converting  with  any  One  of  my  Brethren  ;  I  did  not  return  your 
44  Honor  an  Anfwer.  And  indeed  Sir  I  remain  juft  in  the  fame  Situa- 
44  tion,  without  having  had  an  Opportunity  of  Information  in  any  One 
44  Point ;  fo  that  it  is  impoflible  for  me  to  fay  what  will  likely  be  the 
44  Determination  of  the  Court,  efpccially  as  there  are  (evcral  new  Mem- 
44  bers  with  whom  I  never  converfed  on  the  Subject.  The  Cafe  hereto. 
44  fore  in  the  year  1767  was  moved  in  our  Court,  who  then  put  of  the 
4*  Determination,  making  the  fame  Excufe  as  you  did  in  ConnecYicutt : 
44  had  it  been  then  determined  I  am  very  fure  it  would  have  pafled  in 
4*  the  Negative. 

44  Should  it  be  found  on  Examination  that  the  Writ  ought  to  be 
44  granted,  I  think  there  can't  be  much  in  the  Objection  that  it  may  be 
44  mifufed  &  the  Offenders  efcape  with  Impunity ;  to  fuppofe  a  Court 
44  authorifed  to  grant  a  Writ,  and  not  have  Power  to  punifli  the  abufe 
44  of  it,  to  me  appears  a  ^olecifm. 

44  M!  Trumbull  who  did  me  the  Favor  of  yours  from  M!  Ruflell  told 
44  me  that  Col!  Dyer  was  bound  on  a  Journey  to  the  Weftward,  & 
44  that  he  intended  to  take  the  Opinion  of  the  Judges  there ;  As  I  think 
44  with  you  *  that  Union  of  Sentiment  &  Practice  of  the  Court  of  each 
44  Colony  is  needful  on  this  Occafion  '  I  beg  the  Favor  of  you  to  let  me 
44  know  the  Opinion  of  the  Judges  in  the  weftern  Colonies,  as  well  as 
44  thofe  of  your  Court.  Our  next  Term  will  be  at  Newport  the  firft 
44  Monday  in  September. 

44  I  am  with  great  Refpefl 

44  Sir  your  moft  hble  8c  obedient  Servant 

44  J.  A.  Helmb. 
44  The  Honw#  Jonathan  Trumbull  Esq  " 
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'*  tarns,  agreeable  to  an  A£k  of  Parliament  made  in  the 
"  Seventh  Year  of  his  prefent  Majefty's  Reign  :  It  is 
u  ordered  by  the  Court  that  Writts  of  AlTiiUms  iflue  to 
**  the  Officers  of  his  Majefty's  said  Cuftoms  feverally,  ac- 
"  cording  to  the  directions  of  the  laid  Aft."  (8) 


Probably  not 
granted  in 
New  Jerfey. 


5-  Ntw  jftrfty* 
Even  the  St.  of  7  G.  3,  C  46,  did  not  remove  the 
difficulties  in  the  way  of  granting  Writs  of  Afiiftance  in 
New  Jerfey  \  (9)  and  as  the  records  of  the  court  there, 
which  are  in  quite  a  perfect  ftate,  contain  no  evidence  of 
any  writs  having  been  iflued  (to)t  it  feems  likely  that  thofe 
difficulties  were  not  overcome.  One  of  the  earlieft  ftat- 
utes  of  the  State  of  New  Jerfey,  pa  lie  J  during  the  Revo- 
lutionary War,  fhows  that  the  fubje£r.  muft  have  attracted 
fume  attention  in  that  State.  (1 1) 

6.  Pentift/lvania. 


(8)  Minute  Book  1766— 69,  tol.  453,  in  the  office  of  the  County  Clerk 
in  Hew  York  City*  This  is  the  only  known  evidence  of  the  i  flu  i  rig  of 
Writs  of  Affiftance  in  New  York,  It  was  after  the  pauage  ot'  St.  7  G.  jt 
and  the  particular  form  in  which  the  writs  were  iilued  does  not  appear. 

{9)  Governor  Bernard  to  Lieutenant  Governor  Frank  tin,  March  34, 
1768,  quoted  anUt  451, 

(jo)  The  writer  ia  indebted  for  this  information  to  the  court efy  of 
Chancellor  Gre*n  of  New  Jerfey,  who  has  kindly  examined  the  records, 

(11)  By  St,  of  June  14,  178s ,  c#  3 17,  entitled  **  an  Act  tor  preventing 
an  illicit  Trade  and  Intercourse  between  the  Subjects  of  this  State  and 
the  Enemy/*  §  18,  it  was  enacted,  "  that  it  [hall  and  may  be  lawful  tor 
any  judge  of  the  Court  of  Common  PJeas  in  any  County  of  this  State, 
and  he  is  hereby  authorised  and  required,  upon  Application  to  him 
made*  and  due  and  laiisfactory  Caufc  of  Suspicion  shewn,  on  Oath  or 
Affirmation,  which  Oath  or  Affirmation  fuall  be  taken  in  Writing  and 
fublcribcd,  as  in  cafe  of  ftolen  Goods,  that  Goods,  Wares,  or  Merchan- 
dize, liable  to  Seizure  by  Virtue  of  this  Act,  are  concealed  or  deposited 
tn  any  Dwelling-house  or  other  Building  w  ha  toe  vcrt  within  fuch  County , 
to  grant  a  Warrant,  directed  to  the  Sheriff  or  any  of  the  Coroners  of 
fuch  County,  who  are  hereby  respectively  required  to  pay  Obedience  to 
f.i.-U  Warrant,  and  to  make  Search  for,  and  to  feize  and  fecure  fuch 

>ds,  Wares  or  Merchandize  ;  and  in  cafe  of  Refufal  »i,i r  fn* 

search,  or  If  Oppofition  be  made  thereto  to  break  open  D<  l 
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6.    Pinnfyhania.  1768. 

It  would  fecm  that  in  Pennfylvania  Writs  of  Affiftance   probably 
were  rcfufed,  even  after  the  paflage  of  the  St.  of  7  G.  3,  rcfufed  111 
c.  46.     Chief  Juftice  Allen  was  at  firft  oppofed  to  ifluing  Pcnnfy«vania. 
them.  (12)     And  fome  examination  of  the  files  and  records 
of  the  Court  has  not  difclofed   any  figns   of  his  having 
changed  his  opinion. 

7.  Maryland. 

Nothing  has  been  difcovered  upon  the  fubje&s  of  Writs  No  evidence 
of  Affiftance  in  this  Province.     But  as  early  as  1698  an  in  Maryland, 
application  was  made  to  the  Governor  and  Council  by  an 
officer  of  the  cuftoms  for  a  c<  Warrant  of  Affiftance."  (13) 

8.  Virginia. 


for  the  Purpofe  aforefaid.  Provided  always,  That  no  fuch  Search  (hall 
be  made  before  Sun-  rifing,  nor  after  Sun-fetting.  And  provided  also, 
that  no  Perfon  (hall  be  hereby  authorized  to  enter  any  Houfe  or  other 
Building  as  aforefaid,  other  than  the  Sheriff  or  Coroner,  and  two  re- 
fpeclable  Freeholders  not  being  the  Informers,  or  interefted  in  the  Seiz- 
ure, unlefs  Oppofition  be  made  by  an  armed  Force." 

(12)  Bofton  Gazette  of  Auguft  15,  768,  quoted  ante,  502,  note. 
Opinion  of  Attorney  General  De  Grey,  ante,  454.  He  had  been  oppofed 
to  the  Stamp  Act.     5  Bancroft's  Hift.  U.  S.  182. 

( 1 3)  The  writer's  firft  knowledge  of  this  was  acquired  from  an  "  In- 
dex to  the  Calendar  of  Maryland  State  Papers,  compiled  under  direc- 
tion of  John  Henry  Alexander,  Esq!  L.L.D.,"  Baltimore,  1861,  p.  5. 
The  record  referred  to  in  that  calendar  is  as  follows  : 

"  March  30,  1698.  It  being  presented  to  his  Excellency  and  this 
Board  by  David  Kennedy  Efquire  his  Majcfty's  Collector  of  the  Dif- 
tricl  of  Pocomoke  that  his  Majefty's  Service  is  much  prejudiced  for 
want  of  a  Warrant  of  Affiftance  to  empower  him  to  prefs  Men  and 
Horses  for  that  whilft  he  is  a  Going  to  a  Juftice  of  the  Peace  perhaps 
Ten  or  Twelve  Miles  from  the  Place  where  he  has  Occafion  for  Affift- 
ance the  Traders  may  take  Liberty  to  run  what  Goods  they  pleafe  in 
the  Interim,"  &c.  This  petition  was  "  referred  to  his  Majcfty's  Lawyers 
to  confult  and  make  report  what  fort  of  Warrant  (hall  be  granted.**  But 
no  report  appears.     10  Maryland  Council  Rec.  fol.  17. 

The  writer  is  indebted  to  the  politenefs  of  Mr.  Alexander  for  a  copy 
of  this  record,  as  well  as  for  the  information  that  no  trace  of  Writs  of 
Affiftance  in  later  times  has  been  found  in  Maryland. 
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ranted  in 
irginia. 


8,  Virginia. 

In  Virginia,  after  the  paflage  of  St.  Jy  G.  3,  c,  46,  the 
Supreme  Court  of  Juftice  refuted  to  grant  general  Writs  of 
AiEitance,  but  granted  fpecial  Writs.  ( 14) 


Writs  of 
Amftance 
refufed 
el  ft;  where. 


9.  Other  Coionu*. 

The  only  evidence,  attainable  at  prefent,  of  proceedings  in 
the  other  Colonies  tends  to  (how  that  Writs  of  A  iH  (lance 
were  not  granted  in  any  that  afterwards  became  part  of  the 
United  States,  ( 1 5) 


(14)  This  appears  by  the  following  corrcfpondcnce,  prefcrved  in  the 
State  Paper  Office  in  London,  for  copies  of  which  the  writer  b  indebted 
to  the  kindnefi  of  Mr*  Bancroft, 

On  the  j 5th  of  May  1769  ?^bn  Randolph,  Attorney  General  of 
Virginia,  wrote  to  the  CommuTioncrs  of  the  Cuftoms  at  Bofton  ;  "  Upon 
receipt  of  your  favor  of  11  ft  March,  iuclofing  the  form  of  a  Writ  of 
A  Aidants,  and  the  opinion  of  the  Attorney  General,  shewing  the  legal- 
ity of  the  fame,  I  immediately  laid  them  before  our  Supreme  Court  of 
Juftice,  which  was  then  fitting  *  and  moved  that  .1  fimilar  Writ  might 
be  granted  to  thofe  Officers  of  the  Culioms,  whofe  Names  you  men* 
tioned  in  your  Letter*  The  Gentlemen  of  our  Bar  very  ftrenuoufly  op. 
jiufctl  the  Motion,  and  infifted  that  the  Writ  fent  was  by  no  means 
conformable  to  the  Act  of  Parliament;  that  ita  direction  was  loo  gen- 
em!,  and  ought  to  be  regulated  by  the  3  id  claufe  of  the  14  Car.  '  I  ; 
that  the  Acl  gives  no  authority  to  enter  houfc*  etc*  in  the  night  time  5 
and  that  the  Writ  ought  not  to  be  a  Handing  one,  but  granted  from  time 
to  time,  as  the  information  of  the;  Officer  to  the  Supreme  Court,  on 
oath,  may  render  ncceftary*  Thetis  observations  at  length  prevailed, 
and  the  Court  directed  me  to  prepaie  a  Writ  agreeable  to  the  words  of 
the  Acl  of  Parliament,  which  was  accordingly  done  and  approved  of» 
a  copy  of  which  I  thought  proper  to  t  ran  fin  it  to  you*4* 

Lord  Botetourt,  in  a  letter  to  the  Earl  of  HiUjhQr&ttgb,  dated  "  Wil, 
liamlburg,  May  t6,  1769,"  inciofed  a  copy  of  the  above  Jetter,  and 
added  :  '*  I  was  upon  the  Bench  when  he  made  the  motion,  and  con- 
curred with  my  Brethren  in  directing  him  to  draw  a  Writ  exactly  con- 
formable to  the  Acts  of  Parliament  which  relate  to  that  matter  and  are 
in  force  in  this  Colony ;  and  it  is  with  great  pleafurc  I  can  allure  your 
Lord  (hip  that  the  Bench  of  Comifcllor*  are  always  of  opinion  to  make 
the  Law  the  rule  of  their  conduct,  however  difagreeablc  the  Jetter  of  it 
may  be  to  them  in  their  JevcraJ  capacities/1 

(15)  "  To  the  everlafting   Honor  of  the  great  and  worthy  *Sfutre 

GrofratK 


Writs  of  Affifiance.  511 

Grafpall,  that  Man  of  Truth  and  Juftice,  we  arc  well  informed  that  1 760. 

every  Province  in  America,  except  MaiTachufetts-Bay  and  Halifax, 
have  refufed  to  grant  General  Warrants  or  Writs  of  Afliftants  to  the 
Order  of  the  Commiflioners ;  even  the  little  Colonies  of  Georgia  and 
the  Florida's  have  abfolutely  refufed  it."  Bofton  Gazette  of  September 
11,  1769.  This  fquib  is  evidently  aimed  at  Hu tcb in/on y  in  allufion  to 
his  granting  Writs  of  Afltftancc  and  his  plurality  of  offices.  Fid.  ante* 
418,  426,  note  10.  If  its  ftatements  could  be  relied  on  as  ftriftly  accu- 
rate, they  would  feem  to  indicate  that  in  New  Hampfhire  (/»/r»,  50a) 
the  application  had  not  been  renewed  fince  the  paflage  of  St.  7  G.  3, 
or,  if  renewed,  that  the  writs  had  been  granted  in  a  modified  form ;  and 
that  in  New  York  the  Writs  iflued  "  according  to  the  directions  of  the 
faid  Aft,"  (supra,  508,)  were  fpecial,  as  in  Virginia,  sufra%  510,  note. 
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I.    Were  the  Writs  of  A ffi fiance  legal? 


A  REPORT  of  the  controversy  upon  the  Writs  of 
A  Alliance  would  be  incomplete  without  an  examina- 
tion of  the  legal  corre&nefs  of  the  decifion  of  Hutehinfin 
and  his  aflbciates.  Such  an  examination  naturally  refolves 
itfelf  into  four  queftions. 

ill.  Did  Acts  of  the  Parliament  of  Great  Britain  bind 
the  Colonies  ? 

2d.  Were  thofe  Ad"b  of  Parliament,  which  provided  for 
Writs  of  A  Alliance,  void  for  unconstitutionality  r 

3d.  Did  thofe  A£ts»  properly  con  ft  rued,  authorize  the 
i fluing  of  general  Writs  of  Afliftance  ? 

4th.  Had  the  Superior  Court  of  Judicature  of  the  Prov- 
ince the  powers  of  the  En  glim  Court  of  Exchequer  in  this 
refpeft  ! 

I.  The  infe  parable  nets  of  taxation  and  reprefentation,  and 
the  distinction  between  external  and  internal  taxes,  were  fa- 
miliar to  the  law  of  England  before  the  difcovery  of  America. 

In  the  reign  of  Edward  3  Iri/h  nobles  were  fometimes 
fummoned  to  the  Englifti  Parliament — u  an  excellent  pre- 
fident  to  be  followed/*  fays  Lord  Ceh^  iC  whenever  any 
A  &  of  Parliament  (hall  be  made  in  England  concerning 
the  (late  of  Ireland/*  (1)  In  1441  Chief  juflice  F&rUfcut 
held,  that  an  acl  of  the  Irifh  Parliament,  forfeiting  offices 
in  Ireland  held  by  abfentees,  vacated  an  office  previously 
expreflly  granted  by  the  King  to  one  or  his  deputy  i  and 
faid  that  an  Englifh  flatute  granting  a  tax  would  not  bind 
the  lrifh,  unlefs  approved  by  their  Parliament.  For  this 
laft  poiition  the  counfel  for  the  Jofing  party  suggested   the 

reafou 


(*)  4  Inn,  350*     Bro.  Ab.  Parliament,  84 
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reafon,  that  they  were  not  reprefcntcd  in   Parliament.  (2)  Taxation  and 

In  i486  the  fame  do&rine  and  the  fame  reafon  were  laid  ^P1***"1*- 
^  tion. 

down 


(a)  Pilkington's  cafe,  10  H.  6,  8.  This  was  fcire  facias  to  repeal  Pilkington's 
letters  patent  of  the  King,  granting  an  office  in  Ireland  to  A.y  which  he  cafe, 
had  previoufly  granted  to  John  Pi  Iking  ton  to  occupy  by  himfelf  or  his 
deputy.  A.  pleaded  "that  the  faid  land  of  Ireland  is  and  always  has 
been  a  land  feparated  and  fevered  from  the  Kingdom  of  England,  and 
ruled  and  governed  by  the  cufloms  and  laws  of  the  fame  land  ;  and  that 
the  Lords  of  that  fame  land,  who  are  the  King's  Council,  have  ufed 
from  time  to  time  in  the  abfence  of  the  King  to  elecl  a  Juftice,  who,fo 
elected,  fhall  have  power  to  pardon  and  punifh  all  felonies,  treafons  &c. 
to  affemble  a  Parliament  fee.  and  by  advice  of  their  Lords  and  Common- 
alty to  make  fiatutes ;  and  further  how  a  Parliament  was  fummoned," 
at  which  it  was  ordained,  that  every  one  who  held  any  office  in  Ireland 
mould  before  a  certain  day  occupy  it  by  himfelf,  or  forfeit  it ;  and  that 
the  plaintiff  occupied  the  faid  office  by  a  deputy  until  that  day,  fo  that 
the  office  became  void,  and  was  afterwards  granted  to  the  defendant  by 
the  faid  letters  patent,  which  he  prayed  might  be  made  effectual.  This 
plea  was  demurred  to,  but  adjudged  good. 

Sir  John  Forte/cue,  C.  J.  K.  B.,  after  mowing  that  "this  prescription 
was  not  in  any  of  the  perfons  of  Ireland,  but  in  the  King  himfelf,** 
under  whom  the  defendant  as  well  as  the  plaintiff  claimed,  added,  "  the 
land  of  Ireland  is  fevered  from  the  Kingdom  of  England ;  for  if  a  tenth 
or  fifteenth  he  granted  here,  that  fhall  not  hind  thofe  of  Ireland,  even  if 
the  King  Jhall  fend  that  ftatute  into  Ireland  under  his  great  feal%  unlefs 
they  iv  ill  in  their  Parliament  approve  it;  hut  if  they  vjillalloiv  it,  then 
it  Jhall  he  held  there  that  they  Jhall  he  hound  by  it  i  and  fo  this  prefcrip- 
tion  is  good  \  fo  that  the  letters  patents  fliould  be  adjudged  effectual." 
Upon  the  delivery  of  this  opinion,  Serjeant  Portington,  for  the  plaintiff, 
faid  that  it  was  very  true  "  that  a  tenth  granted  in  the  Parliament  here 
shall  not  bind  thofe  of  Ireland,  becaufe  they  have  no  commandment  tvith 
us  by  Writ  to  come  to  Parliament :  but  this  is  no  proof  that  the  land  is 
fevered  from  England,  for  a  tenth  granted  shall  not  bind  thofe  of  Wales, 
or  of  the  County  Palatine  of  Chefler,  and  yet  they  are  not  fevered  from 
this  Kingdom." 

The  Chief  J u (Vice's  brother,  Sir  Henry  Fortefcue,  had  previoufly  been 
C.  J.  K.  B.  in  Ireland  ;  the  plaintiff's  counfel,  Serjeants  Telverton  and 
Portington,  were  both  foon  after  raifed  to  the  bench ;  and  Serjeant 
Markbam,  the  defendant's  counfel,  fucceeded  Chief  Juftice  Fortefcue  as 
C.  J.  K.  B.  in  England.  4  Fofs's  Judges  of  England,  309,  310,  354, 
379,  442,  46a. 

It  will  be  obferved  that  the  Chief  Juftice's  ftatement  as  to  the  power 

of  the  English  Parliament  was  merely  obiter  dictum  t  for  the  cafe  only 
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External  and    down   by  ail  the  Judges  of  England,  limited  however    to 
internal  taxes,  jmertiai  ^  0pp0fed  to  external  legiflation,  {3) 

Lord 


Cafe  of 

Waterford 

Merchants 


concerned  the  power  of  the  Irish  Parliament  10  legiflatc  where  the  Eng- 
li-U  Parliament  had  not. 

The  only  other  judge  who  appears  to  have  faid  anything  was  Avfceg&e 
(a  Judge  of  the  Common  Bench —  lb.  *Bi),  who  fee nu  to  have  reded 
hi*  opinion  upon  the  rule  of  pleading,  that  the  plaintiff,  having  by 
demurrer  admitted  a  prcfeription,  could  not  objeel  to  the  validity  of  that 
proscription  \  "for  when  he  has  not  denied  the  prescription,  we  mull 
utidcrfland  that  Inch  cuftom  is  in  the  land  of  Ireland,  becaufe  we  ^hall 
not  be  Ikilled  to  take  cognisance  here  what  is  the  law  there,  except  only 
upon  the  allegation  of  the  party**1  This  treating  the  Jaw  of  Ireland  as 
a  foreign  law,  to  be  pleaded  and  proved  as  a  fa£t,  indicate!  an  opinion 
that  the  two  Iflands  were  governed  by  diftinft  laws.  See  Palfrey  v. 
Port/mouthy  Saco  &  Portland  Railroad*  4  Alien,  56,  57. 

(3)  Cafe  0/  the  Merchants  of  iPaterford,  1  Ric.  3,  11,11.  Certain 
Merchants  of  Waterford  in  Ireland,  who  had  shipped  merchandise 
there  to  be  carried  to  Flanders,  but  whole  Jhip  had  been  driven  by  ttreft 
of  weaiher  into  Calais  {then  an  Englifh  port),  and  there  Informed 
agninfl  by  the  Tieafurcr  of  Calais,  and  feixed  for  a  violation  of  Si.  1  j 
H.  6,  c  8,  applied  to  the  King  in  Council  for  restitution,  and  fhowcit 
a  royal  licenfe  to  carry  tnerchandife  from  Ireland  whither  foe  vcr  they 
would. 

"  And  upon  that  matter  were  two  questions ;  ttL  If  corporate  towns 
in  Ireland  and  others  dwelling  in  Ireland  were  bound  by  a  ft  a  lute  made 
in  England  |  id.  If  the  King  could  give  a  licenfe  againA  the  Jiatute, 
and  efpccially  when  it  was  now  ordained  by  the  ftatute  that  the  informer 
should  have  one  half  and  the  King  the  Other.  And  for  the  folntion  of 
thefe  quell  ions  all  the  J  u  11  ices  were  auemblcd  in  the  Exchequer  Cham- 
ber, 

"  And  there  as  to  the  fir  ft  que  ft  ion  it  was  fa  id,  that  in  the  land  of 
Ireland  they  have  a  Parliament  of  their  own,  and  every  kind  of  Court  as 
in  England,  and  by  the  fame  Parliament  they  make  laws  and  change 
laws,  and  they  art  noi  bound  by  a  ftamie  in  England ',  becaufe  tbef  have- 
here  ntt  Knights  in  Parliament ;  but  this  is  to  be  under/tend  of  affecting 
their  lands  and  things  on  land  oniy*  far  their  ferjons  are  Jubjects  0/ 
the  Kingi  and  as  fubjects  are  bound  as  to  doing  a nj thing  outfidc  their 
land  contrary  Sty  ftatute*  like  the  inhabitants  in  Calais,  Gascoigne, 
Guiennc,  &c.  while  they  were  fubjeel*.'* 

m  And  as  to  the  fecond  queftion,  the  King  can  well  enough  give  a 
licence  with  aclaufeof  nott^objtante"  if  fo  far  as  it  touches  the  Kinir. 
but  not  fo  far  as  it  touches  a  party  t "  and  that  there  was  a 
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Lord  Coke  declared  in  the  Houfe  of  Commons  in  1627   Coke, 
that  "the  lord  may  tax  his  villein  high  or  low,  but  it  is 
againft  the  franchifes  of  the  land,  for  freemen  to  be  taxed, 
but  by  their  confent  in  Parliament."  (4)     Lord  Hale  is  faid   Hale, 
to  have  been  of  opinion  that  "  no  a&s  here  can  bind  the 

Irifh 


pardoning  after  an  aftion  brought  or  feizure  made,  in  which  the  in- 
former had  an  intereft. 

It  is  evident  that  no  final  decree  was  then  entered  $  for  upon  the  death 
of  Richard  3  and  the  acceflion  of  Henry  7  the  petitioners  renewed 
their  bill ;  and  after  notice  to  the  Treafurer  of  Calais,  the  cafe  was  re- 
heard,  and  feems  to  have  been  difpofed  of  upon  the  ground  previously 
indicated,  that  the  informer  had  acquired  an  intereft  which  the  King 
could  not  releafe.     S.  C.  1  H.  7,  1. 

In  the  courfe  of  this  fecond  hearing  "  Hujfey,  C.  J.  faid  that  the 
ftatutes  made  in  England  mould  bind  thofe  of  Ireland.  Which,**  the 
reporter  adds,  "was  not  much  denied  by  the  other  J  ufticcs,  although 
fome  of  them  were  of  a  contrary  opinion  the  lad  term  in  his  abfence. 
Then  he  faid  they  muft  fee  how  the  ftatutes  and  their  licence  could 
be  together,"  and  proceeded  to  do  fo.  1  H.  7,  a,  3.  Huffey's  ftate- 
ment  has  fometimes  been  underftood  as  an  aflcrtion  that  all  Englifti 
statutes  bind  Ireland,  and  fo  the  reporter  may  have  underftood  it ;  but 
"  the  ftatutes  "  would  feem  rather  to  apply  to  the  particular  ftatutes  in 
queftion,  which  had  been  held  at  the  previous  hearing  by  a  majority  of 
the  Judges,  at  leaft,  to  be  binding  on  the  Irifh.  That  Lord  Coke  did  not 
confider  the  firft  opinion  as  fhaken  by  the  laft  is  fliown  by  his  repeatedly 
quoting  it  with  approval.  Calvin' s  cafe,  7  Rep.  11  b.  Parliament  in 
Ireland,  12  Rep.  in.     And  fee  Jenk.  Cent.  164. 

In  explanation  of  the  opinion  "  as  to  the  fecond  queftion,*'  it  fhould 
be  remembered  that  the  power  of  the  King  to  difpenfe  with  penal  ftat- 
utes was  recognized  to  fome  extent  by  law,  until  the  paflage  of  the  Bill 
of  Rights  in  1688.  See  Cafe  of  Non-obftante,  ia  Rep.  18  ;  Co.  Lit. 
120  a,  &  Hargrave*s  notes ;  St.  1  W.  &  M.  St.  2,  c.  2,  ^  12  ;  3  Hal- 
lam's  Conft.  Hist.  Eng.  (7th  ed.)  60,  104 ;  Amos's  notes  to  Fortescue 
de  Laudibus,  c.  9. 

(4)  2  Pari.  Hist.  237.     Lord  Mansfield* s  ftatement  in  the  Houfe  of  Mansfield's 
Lords  in  1766,  that  a  doubt  thrown  out  in  the  Houfe  of  Commons  in   mifftatement 
1621,  •«  whether  Parliament  had  anything  to  do  with  America,'*  "was  of  Coke, 
immediately  anfwered,  I  believe,  by  Coke,*  is  ftiown,  by  refering  to 
the  Journals  of  the  Houfe,  to  have  been  unwarranted,  in  fo  far  as  he 
attempted  to  vouch  in  the  authority  of  his  greater  predeceftbr.    16  Pari. 
Hift.  176.     1  Commons  Journals,  591,  592. 


5i6 


Appendix    L 


Hhckftone. 


CimJen 


Power  of 
Parliament. 


InJh  in  point  of  fubfidies."  {5)  Even  Sir  William  Black/lone^ 
in  the  debate  on  the  repeal  of  the  Sump  A  (St,  is  reported 
to  have  **  dec  tared;  Tory  as  he  was,  that  Parliament  had 
no  right  to  Impofc  internal  taxes.'1  (6)  And  Lord  Camden  ^ 
in  his  firft  fpeech  in  the  Houfe  of  Lords,  faid  that  the  A£t 
of  1766,  declaring  the  right  of  the  Britifh  Parliament  to 
make  laws  to  bind  the  American  Colonies  in  all  cafes 
whatfocver  was  ct  illegal,  abfolutcly  illegal,  contrary  to  the 
fundamental  laws  of  nature,  contrary  to  the  fundamental 
laws  of  this  Constitution  -f*r  (7)  andf  nine  years  later,  f peak- 
ing M  not  only  as  a  statesman,  politician  and  philofopher, 
hut  as  a  common  lawyer,"  told  the  houfe,  **  You  have 
no  right  to  tax  America."  (8) 

Yet  Ceki  agreed  with  the  uniform  current  of  Engljfh 
authority,  in  holding  that  an  A£t  of  Parliament  bound  Ire- 
laud  or  the  Colonies,  if  ex  pre  Illy  named  or  neceflkrily  in- 
cluded therein*  (9)     And  Camden ^  in  the  winter  of  1  767-8, 

faid 


(5)  MS.  on  the  Prerogative  of  the  Crown,  quoted  by  Lord  Camdem 
in  the  Houfe  of  Lords  in  the  Debate  on  the  Repeal  of  the  Stamp  Act. 
16  Pari.  Hist,  169,  170- 

(6)  a  Walpole's  Memoirs  of  George  jf  179* 

(7}  16  ParL  Hist.  j6&,  169, 170, 177.  &  Bancroft's  Hift.  U.  S.  403. 
This  fpeech  was  reprinted  from  the  Political  Regifler  of  October  3. 
1767,  in  the  Bofton  Gazette  of  January  iS,  1768,  and  was  read  a  few 
days  earlier  in  the  Mafiachufetts  Houfe  of  Representatives  by  Oth  t  who 
■*  triumphed  upon  it  mart  immoderately.1*  Bernard  to  Jack  fun,  Janu- 
ary 1 6,  1765,  6  Bernard  Papers,  67. 
Quincv's  re-  (s)  Quincy's   Life  of  Quincy,  329.      It  was   00  this  occafion  thai 

port  of  Cam-   Lord  Camden  "imagined,  that  a  power  refusing  from  a  trull,  arbitrarily 
iJcn-  evercifed,  may  be  lawfully  refilled  1  whether  the  power  is  Lodged  in  a  col- 

lective body,  or  (ingle  perfon  *  "  and  cited  with  approval  the  faying  of 
SeUent  that  to  rcfift  tyianny  was  the  cuftom  of  England,  and  the  cus- 
tom of  England  was  the  law  of  the  land*  lb.  3  jot  33a.  The  notes  then 
taken  by  Jofiak  Quinty*  Jr.  were  in  the  opinion  of  Benjamin  Franklin^ 
who  was  alio  prefent,  "  by  much  the  heft  account  prcferved  of  that  day** 
debate.1 '  lb.  49  a.  §jtincy*t  journal  is  alfo  the  ear  lie  ft  evidence  we 
have  of  Camden  t  prophecy  to  Franklin  in  1758  of  American  Indepen- 
dence, and  was  evidently  copied  by  Gordon,  lb.  269,  270*  1  Got* 
don's  HLA.  U.  S.  136. 

(9)  Qr*rk*J  cafe,  i  And-  363.     Bart  *f  Derby  t  ce, 
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faid  in  the  Houfe  of  Lords  that  "  though  he  had  been  clearly 
of  opinion  that  Parliament  had  no  fuch  right,  yet  fince 
it  had  been  declared  by  Parliament,  he  did  not  think  him- 
felf,  or  any  man  elfe,  at  liberty  to  call  it  in  queftion."  (10) 
The  reafon  of  this  is  to  be  found  in  that  principle  of  the 
Englifh  law,  which  attributes  to  Parliament  the  fupreme 
legiflative  authority  and  the  ultimate  power  of  deciding 
what  accords  with  the  Conftitution.  (u)  In  England,  as 
has  been  truly  faid  by  Lord  Brougham,  though  it  founds  to 
American  ears  like  a  paradox,  "  things  may  be  legal  and 
yet  unconstitutional."  (12) 

Under  the  Colony  Charter,  MafTachufetts  conftantly  as-  MafTachufetts 
ferted  her  right  of  exemption  from  Parliamentary  taxation,  Colony, 
upon  the  ground  of  not  being  reprefented  in  Parliament.  (13) 

And 


Calvin's  cafe ,  7  Rep.  17  b,  2  a  b.  Parliament  in  Ireland,  12  Rep.  in. 
4  Inft.  aoi.  Procefs  into  Wales,  Vaugh.  400.  Croiv  v.  Ramfey,  a 
Ventr.  5.  1  Chalmers  Opinions,  195,  197,  aoi.  Campbell  v.  Hall, 
Cowp.  204.  1  131.  Com.  101,  106.  Barrington  on  Sts.  (5th  cd.)  160, 
166,  &  notes.  Stokes  Law  of  the  Colonies,  4,  18,  29.  1  Chit.  Com. 
&  Manuf.  638.  Dwarris  on  Sts.  (ad  ed.)  537,  906.  Clark's  Colonial 
Law,  io,  ir.  S^ttincy,  who  heard  Lord  Mansfield  deliver  his  opinion 
in  Campbell  v.  Hall,  only  fays  in  his  journal,  "  He  was  perfpicuous  and 
eloquent.*'     Quincy's  Life  of  Quincy,  151. 

(10)  William  Samuel  Johnfon  from  London  to  Roger  Sherman,  Sep- 
tember a8,  1768,  Letters  &  Papers  1761-1776,  fol.  83,  in  Ma6.  Hift. 
Soc.  Lib.  See  alfo  Camden  to  Grafton,  September  4, 1768,  in  Grafton *s 
Autobiography,  and  5  Campbell's  Lives  of  the  Chancellors,  380,  281 ; 
Qujncy's  Life  of  Qujncy,  339. 

(11)  4  Inft.  36.  fiac.  Max.  19,  4  Bacon's  Works,  (ed.  1834)  63.  1 
Bl.  Com.  9,  89-91,  160-163,  164.  Woodeson's  Elem.  lect.  3,  p.  48. 
Stockdale  v.  Hanfard,  11  A.  &  E.  108,  109,  and  2  P.  &  D.  105,  106. 
1  Kent  Com.  448. 

(13)  Wenjleydale  Peerage,  $  H.  L.  Cas.  979. 

(13)  In  1641    the  Government   of  the  Colony  declined  to  folicit   Earlieft  pofi- 
favors  from  Parliament,  "for  this  confideration ,  that  if  we  mould  put  tion  of  Maf- 
ourfelves  under  the  protection  of  the  Parliament,  we  muft  then  be  fub-   ^cnufett8- 
je£t  to  all  fuch  laws  as  they  should  make,  or  at  leaf!  fuch  as  they  might 
impofe  upon  us  ;  in  which  courfe,  though  they  should  intend  our  good, 
yet  it  might  prove  very  prejudicial  to  us."     3  Winthrop's  Hift.  N.  E. 
35.     And  fee  lb.  43,  183,  183.     Edward  Wtnfloiv,  the  agent  fent  to 

England 
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And  upon  this  theory  feveral  a&s  were  pafled  by  the  Gen- 
eral Court  to  carry  into  effect  the  A&s  of  Trade  and  Navi- 
gation. (14) 
Province  of  Under  the  Province  Charter  the  fubjection  to  the  au- 

Maflachu-  thority  of  Parliament  fecms  to  have  been  lefs  difputed  on 
grounds  of  legal  right.  The  firft  ftatute  of  the  Province 
was  "an  ad  fetting  forth  general  priveledges,"  one  of 
which  was  that  no  tax  fhould  be  impofed  or  levied  on 
perfons  or  eftates,  "  on  any  colour  or  pretence  whatsoever, 
but  by  the  a&  and  confent   of  the  Governour,  Council 

and 


England  in  1646  to  plead  for  the  judicial  and  legislative  rights  of  the 
Colony,  argued  that  "  if  the  Parliaments  of  England  should  impofe  laws 
upon  us,  having  no  burgefles  in  their  Houfe  of  Commons,  nor  capable 
of  a  fummons  by  reafon  of  the  vast  distance  of  the  ocean,  being  three 
thoufand  miles  from  London,  then  wee  should  lose  the  libertie  and 
freedome  of  English  indeed."  3  Mais.  Col.  Rec.  96,  97.  Winslow'a 
New  England's  Salamander  Discovered,  23  Mais.  Hift.  Coll.  137,  138. 
In  166 1  the  General  Court  declared,  "Wee  conceive  any  impoiition 
prejudicial!  to  the  country  contrary  to  any  juft  lawe  of  ours,  not  repug- 
nant to  the  lawes  of  England,  to  be  an  infringement  of  our  right.** 
4  Mafs.  Col.  Rec.  pt.  ii.  25. 

A  os    f  (14)  Mafs.  Col.  St.  May,  1663,  4  Mafs.  Col.  Rec.  pt.  ii.  86,  87. 

Trade.  Letter  of  General  Court  to  Royal  Commifftoners,  May  11,  1665,  lb. 

20a.  Col.  St.  October,  1677,  5  lb.  155.  In  1678  the  General  Court, 
in  anfwer  to  the  objections  of  the  Lords  of  Trade  and  the  Attorney  and 
Solicitor  General,  wrote  "  That  for  the  A6h  pafled  in  Parliament  for 
incouraging  trade  and  navigation,  wee  humbly  conceive,  according  to 
the  usuall  fayings  of  the  learned  in  the  lawe,  that  the  lawes  of  England 
are  bounded  within  the  fower  feas,  and  doe  not  reach  Amerrica ;  the 
fubje&s  of  his  Majeftie  here  not  being  reprefented  in  Parliament  i  fo 
wee  have  not  looked  at  ourfelves  to  be  impeded  in  our  trade  by  them, 
nor  yett  wee  abated  in  our  relative  allegiance  to  his  majeftie.  How- 
ever, fo  foone  as  wee  underftood  his  Majefties  pleafure,  that  those  A 61$ 
fhould  be  obferved  by  his  Majefties  fubjecls  of  the  MafTachufets,  which 
could  not  be  without  invading  the  liberties  and  propperties  of  the  Tub- 
je&,  untill  the  Generall  Court  made  provision  therein  by  a  law,  which 
they  did  in  October  1677,"  &c.  lb.  200.  And  they  committed  the 
enforcement  of  the  A  els  of  Trade  to  the  Governor  and  Council;  and 
ordered  him  to  take  the  required  oath  to  execute  them,  and  the  Acls 
"  to  be  published  in  the  market  place  in  Bofton  by  beate  of  drum."  lb. 
236,  262, 337. 
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and  Reprefentatives  of  the  People,  aflembled  in  General 
Court."  (15)  But  this  a£t  was  difallowed  by  the  King, 
under  the  power  reserved  to  him  in  the  new  Charter.  (16) 
Three  years  later  Parliament  expreffly  extended  the  A£ts 
of  Trade  to  the  American  Colonies,  and  declared  all  laws, 
by-laws,  ufages  or  cuftoms,  repugnant  to  thofe  or  any  future 
a&s  which  fhould  relate  to  and  mention  the  Colonies,  to  be 
illegal  and  void.  (17)  And  the  lawful  authority  of  all  A£ts 
of  Parliament,  which  concerned  the  Colonies  and  in  terms 
applied  to  them,  was  acknowledged  in  the  Provincial  Courts 
of  law,  and  expreffly  admitted  in  the  addrefles  of  the  Gen- 
eral Court  of  Maflachufetts  Bay  to  the  Governor  in  1757 
and  1 76 1 ;  and  in  matters  of  external  commerce,  at  lead, 
was  not  ferioufly  difputed  until  after  the  pafTage  of  the 
Stamp  Aft.  (18) 

The  oppofite  pofition,  if  taken  in  the  argument  upon 
the  Writs  of  Afliftance,  would  have  been  too  ft ri king  to 
have  been  omitted  in  the  contemporary  reports.  Yet  none 
of  them  contain  anything  which  could  bear  that  con  ft  ruc- 
tion, except  a  single  expreflion  in  putney's  Report.  (19) 
And 

(15)  Prov.  St.  4  W.  &  M.  (169a)}  Prov.  Laws,  (cd.  1699),  1  ; 
Anc.  Chart.  214. 

(16)  a  Hutchinfon's  Hid.  Mais.  64,  65. 

(17)  St.  7  &  8  W.  3,  c.  aa,  §  6.  This  a£l  was  published  here  by  the 
Governor.  Copies  of  Council  Rec.  in  Office  of  Secretary  of  Common- 
wealth, 1696,  fol.  409. 

(18)  Ante,  100,442-444.  3  Hutchinfon's  Hift.  Mafs.  65  &  note, 
9a,  164,  463.  a  Marshall's  Life  of  Washington,  74-79.  Franklin's 
Examination  before  the  Houfe  of  Commons  in  1766,  4  Franklin's 
Works,  169,  170,  196;  16  Pari.  Hift.  170,  176.  Hutcbinfon  in  the 
fame  year  went  fo  far  as  to  pretend  that  all  A&s  of  Parliament,  "  ex- 
cept fuch  as  apparently  were  confined  to  the  Realm,"  were  law  here. 
Ante,  443,  444.  On  the  other  hand,  the  magiftrates  of  one  county  in 
Virginia  held  that  the  Stamp  Aft  was  not  binding  there.  5  Bancroft's 
Hift.  U.  S.  416,427.  And  in  South  Carolina,  with  characteriftic  orig- 
inality, a  grand  jury,  by  direction  of  one  of  the  judges,  is  faid  to  have 
prefented  parliamentary  jurisdiction  as  a  nuifancc.  Chalmers,  Letter  to 
Lord  Mansfield  in  1780,  a  copy  of  which  is  in  the  pofleflion  of  Mr. 
Sparks. 

(19)  Ante*  50. 
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And  the  elaborate  argument  printed  in  the  Bofton  Ga- 
zette (20)  immediately  after  the  decifion,  as  well  as  the 
later  published  writings  of  Otis  and  Thacher^  (21)  affert  in 
the  moft  explicit  terms  the  rightful  authority  of  Parlia- 
ment to  legislate  for  the  Colonies,  (22} 

IK  But  0//V,  while  he  recognized  the  jurisdiction  of  Par- 
liament over  the   Colonies,    denied   that   it   was   the   final 
liamcntvoidJ  arbiter  of  the  jufticc  and  conftimtionality  of  its  own  a<5ts  ; 
and   relying   upon   words  of  the  greateft    Englim    lawyers, 
and  putting  out   of  fight   the  circumstances   under  which 

they 


Were  uncon- 
fututional 
A  els  of  Par* 


Quincy's 
notes  to 
Blackuonci 


(10)  Ante*  4SS-494. 
(it)  Vindication  of  Conduct   of  Houfe  of  Reprefentative*  (1763) 

r5«  l0i  3a*  Right!  of  British  Colonies  (1764)  49,  60,  66,  93,  109. 
Bradford1  j  Mala.  State  Papers,  33-25.  Rctnaiks  on  Defence  of  i  lali- 
fax  Libel  (1765)  aa,  15.  Sentiments  of  a  British  American  C'7^5)  S- 
Confiderationa  in  behalf  of  the  Colonists  (1765)  9,  36.  Bernard  to 
Shdburne,  December  24,  1766,  <?*/<-,  449  ;  6  Bancroft '1  HilL  U.  S* 
jS,  39.  Ons  in  1 7*4  even  went  fo  far  as  to  fay,  "  There  is  no  founda- 
tion fur  the  difti uc't ion  Jbmc  make  in  England  between  an  internal  and 
external  tax  on  the  Colonies/*     Rights  of  British  Colonies,  63. 

(11)  It  is  not  propofed  to  purfue  the  political  hiltory  of  the  qucftion* 
Yet  it  ma/  be  mentioned  as  a  curiosity,  that  in  ^uint/i  copy  of 
the  first  volume  of  BJackftone's  Commentaries  (3d  ed.  Oxford  176&), 
in  the  pofleffion  of  his  Ton  the  Honorable  Jo/tab  ^Jfifltfyi  are  marginal 
notes  in  his  handwriting,  in  which  **  i£tf."  is  written  opposite  every 
allertion  of  the  power  of  i'artiament  to  legiflate  tor  Ireland  or  the  Colo* 
nies.  i  Bl.  Com.  103-1 o&.  Againtfc  BUckftQH^s  statement  that  *  the 
Statute  6  Geo,  3,  c.  ii,  cxprelfly  declares  the  power  of  Parliament  to 
nuke  ftatuies  to  bind  the  Colonies  in  all  cafes  whatfoever1'  (t  BL 
Com.  109)  £(ufncv  writes,  N  The  American  Colonies  exprcflly  declared 
the  contrary.  (See  the  Journals  of  the  federal  AfTemblics  on  the  Con- 
tiutfiii.j  How  is  the  controvcrfy  to  be  decided  ?  "  In  the  Iloufe  of 
Lords  in  tj66  Lord  Mtinj/ictJ  had  faid  of  the  fame  difpute,  "  It  is  only 
alTertion  a  gain  It  afteriion."  j  Bancroft's  Hilt.  U.  S,  449.  ££&fmcy*$ 
question  finds  an  anfwer  in  a  note  of  Mr.  Justice  CeUridge  to  the  fame 
page  of  Black/tent*  M  It  is  hardly  necelTary  to  ft  ate  that  the  Americans 
Colonies,  who  had  united  to  the  number  of  thirteen  States,  in  their 
opposition  to  the  mother  country,  fucceeded  in  cfiablUhtng  their  inde- 
pendence, and  were  recognized  as  a  feparate  independent  nation  by  a 
treaty  of  peace,  executed  on  the  3d  of  September  17*  ■ 

(15th  ed.)  109. 
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they  were  uttered,  contended  that  the  validity  of  ftatutes 
mud  be  judged  by  the  Courts  of  Juftice ;  and  thus  fore- 
fhadowed  the  principle  of  American  Conftitutional  Law, 
that  it  is  the  duty  of  the  judiciary  to  declare  unconftitu- 
tional  ftatutes  void. 

His  main  reliance  was  the  well  known  ftatement  of  Lord  Coke. 
Coke in  Dr.  Bonhami  cafe —  "It  appeareth  in  our  books, 
that  in  many  cafes  the  common  law  will  control  Acts  of 
Parliament  and  adjudge  them  to  be  utterly  void  ;  for  where 
an  A 61  of  Parliament  is  again  ft  common  right  and  reafon  or 
repugnant  or  impoflible  to  be  performed,  the  common  law 
will  control  it  and  adjudge  it  to  be  void."  (23)     Otis  feems 

alfo 


(23)  8  Rep.  118  a,  quoted  by  0//V,  ante,  474.  Dr.  Bonbon? s  cafe,  Bonham*s 
(fo  far  as  is  material  to  exhibit  this  point,)  was  an  aftion  of  falfe  impris-  cafe, 
onment,  brought  against  the  prefident  and  cenfors  of  the  College  of 
Phyficians  in  London,  for  committing  the  plaintiff  to  jail  for  practising 
medicine  in  London  without  their  licenfe.  The  defendants  juftified,  on 
the  ground  that  it  was  granted  in  their  charter,  and  fince  confirmed  by 
A 61  of  Parliament,  that  no  one  should  practice  medicine  in  London 
without  licenfe  from  them,  under  penalty  of  100/.  for  each  month, 
one  half  to  the  King,  and  one  half  to  the  College :  and  it  was  more- 
over granted  that  they  should  have  the  fupervifion  of  all  phyficians  prac- 
tifing  in  London,  and  the  punishment  of  them  for  malpractice,  and  the 
fcrutiny  of  all  medicines :  "  fo  that  the  punishment  of  the  fame  physi- 
cians fo  delinquent  in  the  premifes  might  be  by  fine  and  imprifonment, 
and  other  fuitable  manner/'  Coke,  C.  J.,  Warburton  $  Daniel,  J  J.,  gave 
judgment  for  the  plaintiff  upon  two  points  :  1st.  That  the  defendants 
had  no  power  to  commit  the  plaintiff  for  the  caufe  alleged,  ad.  That 
if  they  had  fuch  power,  they  had  not  purfued  it.  116  b,  117  a,  in  a. 
The  ad  point  need  not  be  further  noticed  here. 

Of  the  first  point  "  the  caufe  and  reafon  shortly  was  "  that  the  claufe 
giving  the  power  to  fine  and  imprifon  did  not  apply  to  thofe  pra&ifing 
without  licenfe,  but  only  to  thofe  who  were  guilty  of  malpractice. 
"  And  that  was  made  manifeft  by  five  realbns,  which  were  called  *vi*vidcB 
rat  tones,  becaufe  they  had  their  vigor  and  life  from  the  letters  patent  and 
the  aft  itfelf,"  "  by  conftru&ion,  and  conferring  all  the  parts  of  them 
together."  1 17  a.  ••  And  all  thefe  reafons  were  proved  by  two  grounds 
or  maxims  in  law :  1.  Generalis  claufula  non  porrigitur  ad  ea  qua /fecial- 
iterfunt  eomprebenfa."  118  6.  "2.  Verba  pofteriora  propter certudinem 
addita  ad  pr'tora  qua  certitudine  indigent  funt  referenda"     119  a. 

The  fourth  of  the  reafons  thus  derived  from  the  whole  context,  and 
66  fupported 
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alfo  to  have  had  in  mind  the  equally  familiar  dictum  of  Lord 
Hobart  — cc  Even  an  A&  of  Parliament  made  again  ft  nat- 
ural 


fupported  by  legal  maxims  for  restraining  the  application  of  general 
words,  was  this :  "  The  cenfors  cannot  be  judges,  ministers,  and  par- 
ties ;  judges  to  give  fentence  or  judgment ;  ministers  to  make  fum- 
mons ;  and  parties  to  have  the  moiety  of  the  forfeiture,  quia  aliquis  non 
debet  ejfe  judex  in  propria  caufa,  into  iniquum  eft  aliquem  fu<E  rei 
effe  judicem  ;  and  one  cannot  be  judge  and  attorney  for  any  of  the  par- 
ties." "  And  it  appears  in  our  books,  that  in  many  cafes,  the  com* 
mon  law  will  control  A 61$  of  Parliament,  and  fometimes  adjudge  them 
to  be  utterly  void  :  for  when  an  A 61  of  Parliament  is  against  common 
right  and  reafon,  or  repugnant,  or  impoflible  to  be  performed,  the  com- 
mon law  will  control  it,  and  adjudge  such  Act  to  be  void.1'  1 1 8  a. 
And  see  S.  C  2  Brownl.  265. 

When  this  paflagc  was  made  one  of  the  points  of  attack  against  him, 
Coke  called  the  King's  attention  to  the  fact  (which  had  been  omitted  in 
the  questions  drawn  up  by  his  enemies,  Lord  Chancellor  EUefmere 
and  Sir  Francis  Bacon)  that  the  words  of  his  report  did  **  not  import  any 
new  opinion,  but  only  a  relation  of  fuch  authorities  of  law,  as  had  been 
adjudged  and  refolved  in  ancient  and  former  times,  and  were  cited  in  the 
argument  of  Bon  barn's  cafe ;  "  "  and  therefore  the  beginning  is,  It  ap- 
peareth  in  our  books,  etc.  And  fo  it  may  be  explained,  as  it  was  truly 
intended."  6  Bacon's  Works,  (ed.  1824)400,405,407.  One  of  the 
authorities  thus  referred  to  was  the  remark  of  Herle,  C.  J.,  in  Tregor  v. 
Vaugban,  8  £.  3,  30,  that  "  fome  statutes  are  made  against  law  and 
right,  which  they  that  made  them,  perceiving,  would  not  put  them  in 
execution."  The  others  are  either  cafes  in  which  a  limited  construc- 
tion had  been  given  to  general  words  in  order  to  avoid  an  abfurdity  ; 
or  inftances  of  rejecting  repugnant  or  unfavorable  provisions,  as  in  other 
English  and  American  cafes.  Cafe  of  Alton  Woods,  1  Rep.  47.  Crom- 
nuelVs  cafe,  4  Rep.  13.  Jenk.  Cent.  196,  pi.  4.  Riddle  v.  White \ 
Gwillim's  Tithe  Cafes,  1387.  United  States  v.  Cantril,  4  C ranch,  167. 
Sullivan  v.  Robbins,  3  Gray,  476.  Campbell's  cafe,  2  Bland,  23a. 
Cbeexcm  v.  State,  2  Ind.  149. 

In  a  later  cafe  Coke  is  reported  to  have  faid  **  that  Fortefcue  and 
Littleton  and  all  others  agreed,  that  the  law  confists  of  three  parts  : 
First,  Common  Law  :  Secondly,  Statute  Law,  which  corrects,  abridges, 
and  explains  the  common  law  :  The  third,  Custom,  which  takes  away 
the  common  law  :  But  the  common  law  corrects,  allows,  and  difallows, 
both  statute  law  and  cuftom ;  for  if  there  be  repugnancy  in  statute,  or 
unreafonablenefs  in  custom,  the  common  law  difallows  and  rejects  it,  as 
it  appears  by  Dr.  BonbanCs  cafe,1*  &c.     Ro*wles  v.  Mafon,  a  Brownl. 
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ural  equity,  as  to  make  a  man  judge  in  his  own  cafe,  is  void 
in  itfclf :    for  jura  natura  funt  immutabilia,  and  they  are 

leges 


197, 198.  In  his  first  Inftitute  he  repeats  the  same  clafTification,  adding, 
"  The  common  law  hath  no  controler  in  any  part  of  it,  but  the  High 
Court  of  Parliament."  Co.  Lit.  115  b.  Again  he  fays,  in  a  paflage 
which  feems  to  have  been  cited  by  Otis,  (ante*  $G)  "  the  furest  construc- 
tion of  a  statute  is  by  the  rule  and  reafon  of  the  common  law."  Co.  Lit. 
27  a  b.  S.  P.  Herbert's  Cafe,  3  Rep.  13  b.  And  in  his  fecond  Inftitute, 
in  commenting  on  the  iath  chapter  of  Magna  Charta,  declaring  that 
aflizes  should  "  not  be  taken  except  in  their  own  counties,"  and  on  the 
apparently  repugnant  decifion  that  "  if  a  man  be  difleifed  of  a  commote 
or  lordship  marcher  in  Wales,  holden  of  the  King  in  capite"  the  affize 
should  be  taken  in  an  adjoining  county  in  England,  he  fays,  "the  reafon 
is  notable,  for  the  Lord  Marcher,  though  he  had  jura  regalia, yet  could 
not  he  doc  juftice  in  his  owne  cafe."  ••  Hereby  it  appeareth  (that  I 
may  obferve  it  once  for  all)  that  the  bed  expofitors  of  this  and  all  other 
Aatutes  are  our  bookes  and  ufe  or  experience."     a  Inft.  25. 

The  fame  rules  of  conftruclion  have  prevailed  ever  (ince.     A£b  of  Confirmed  by 
Parliament  are  always  to  be  construed  according  to  the  common  law  other  Engliih 
and  natural  right,  even  if  it  should  be  neceflary  for  this  purpofe  to  an" 
adopt  what  would  otherwife  be  a  forced  construction.    Fulmerfton  v. 
Steward,  Plow.  109.     Sheffield  v.  Rat  cliff e,  Hob.  346.     Williams  v. 
Pritcbard,  4  T.  R.  3.     The  King  v.  Inhabitants  of  Cumberland,  6  T. 
R.  194.     Dwarris  on  Sts.  (ad  ed.)  484,  633.     The  rule  has  been  thus 
expreffed  by  one  of  the  most  exaft  of  modern  English  judges  :  "  The 
rule  by  which  we  are  to  be  guided  in  construing  Alts  of  Parliament  is 
to  look  at  the  precife  words,  and  to  construe  them  in  their  ordinary 
fenfe,  unlefs  it  would  lead  to  any  abfurdity  or  manifest  injustice  $  and 
if  it  should,  fo  to  vary  and  modify  them  as  to  avoid  that  which  it  cer- 
tainly could  not  have  been  the  intention  of  the  legiflature  mould  be 
done."     Parke,  B.,  in  Perry  v.  Skinner,  a  M.  &  W.  476. 

For  an  example  of  American  opinion  upon  this  subject,  it  is  fufficicnt  American 
to  quote  from  Chief  Justice  Mar/hall  the  following  "  principles  in  the  authorities, 
expofition  of  statutes  :  "  "  An  Acl  of  Congrefs  ought  never  to  be  con- 
ftrued  to  violate  the  Law  of  Nations  if  any  other  pofltble  construction 
remains,  and  confequently  can  never  be  construed  to  violate  neutral 
rights,  or  to  affeft  neutral  commerce,  further  than  is  warranted  by  the 
Law  of  Nations  as  understood  in  this  country."  •'  Every  part  of  the 
statute  is  to  be  confidered,  and  the  intention  of  the  legiflature  to  be 
extracted  from  the  whole  ;  "  and  "  where  great  inconvenience  will  refult 
from  a  particular  construction,  that  construclion  is  to  be  avoided,  unlefs 
the  meaning  of  the   legiflature   be  plain,  in  which   cafe  it  must  be 

obeyed." 
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Holt.  leges  legum"  (24)     Lord   Holt  is   reported   to   have  faid, 

"  What  my  Lord  Coke  feys  in  Dr.  Bon  barn's  cafe  in   his 

8 


tion. 


obeyed."  Murray  v.  the  Charming  Betsey,  2  C ranch,  118.  United 
States  v.  Fijber,  lb.  3X6. 
ConSiruftion  ^DC  ^mc  doctrine  has  been  applied  to  the  construction  of  a  written 
of  Conftitu-  conflitution.  Chief  J  u  ft  ice  Parfons,  and  his  aflbciates  (and  afterwards 
in  turn  fucceflbrs)  J  ustices  Senvall  and  Parker,  in  an  opinion  given  to 
the  Maflachufetts  Houfe  of  Representatives  in  1811,  (aid:  "The 
natural  import  of  the  words  of  any  legislative  aft,  according  to  the  com- 
mon ufe  of  them,  when  applied  to  the  fubjeft-matter  of  the  ad,  is  to  be 
considered  as  exprefling  the  intention  of  the  legislature ;  unless  the  inten- 
tion, fo  refulting  from  the  ordinary  import  of  the  words,  be  repugnant  to 
found,  acknowledged  principles  of  national  policy.  And  if  that  inten- 
tion be  repugnant  to  fuch  principles  of  national  policy,  then  the  import 
of  the  words  ought  to  be  enlarged  or  re  It  rained,  fo  that  it  may  com- 
port with  thofe  principles ;  unlefs  the  intention  of  the  legislature  be 
clearly  and  manifestly  repugnant  to  them.  For  although  it  U  not  to 
be  prefumed  that  a  legislature  will  violate  principles  of  public  policy, 
yet  an  intention  of  the  legislature,  repugnant  to  thofe  principles,  clearly, 
manifestly  and  constitutionally  exprefled,  must  have  the  force  of  law.*' 
Opinion  ofjuftices,  7  Mais.  524,  515. 

Thus  by  weighing  Coke's  words,  and  comparing  them  with  his  own 
statements  and  later  authorities,  they  are  relieved  from  the  mi fconst ruc- 
tion, which  has  occasioned  modern  commentators  either,  like  Chancellor 
Kent,  to  praife  a  boldnefs  which  Coke  never  aSTumed,  or,  like  Lord  Camp- 
bell, to  fneer  at  what  they  would  not  take  the  trouble  to  understand. 
1  Kent  Com.  (6th  ed.)  448.  2  Campbell's  Lives  of  the  Chancellors, 
248,  note.     1  Campbell's  Lives  of  the  Chief  Justices,  290. 

(24)  Day  v.  Savadge,  Hob.  87.     The  difpute  there  was  upon  the 
Savadtrc.  liability  of  a  freeman   of  London   to  pay  wharfage  to  the  city,  and 

the  queftion  was  whether  this  Should  be  tried  by  certificate  of  the 
mayor  and  aldermen  according  to  the  cuftoms  of  London  (which  had 
been  confirmed  by  Aft  of  Parliament)  or  by  a  jury.  The  very  para- 
graph  which  contains  the  dictum  quoted  in  the  text  shows  that  there 
was  another  Sufficient  re  a  Son  for  ordering  a  trial  by  jury.  That  para, 
graph,  which  concludes  the  opinion,  is  thus :  "  By  that  that  hath  been 
faid  it  appears,  that  though  in  pleading  it  were  confeSTed  that  the  cull 
tome  of  certificate  of  the  customes  of  London  is  confirmed  by  Parlia- 
ment, yet  it  made  no  change  in  this  cafe,  both  becaufe  it  is  none  of  the 
customes  intended,  and  becaufe  even  an  Aft  of  Parliament,  made 
againft  naturall  equitie,  as  to  make  a  man  judge  in  his  owne  cafe,  is  void 
in  it  felfe,  for  Jura  naturx  funt  immutabilia,  and  they  are  leges  legum" 

Brae  ton  9 


Day  *v. 
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8  Rep.  is  far  from  any  extravagancy,  for  it  is  a  very  rea- 
fonable  and  true  faying,  That  if  an  A 61  of  Parliament  mould 
ordain  that  the  fame  perfon  fhould  be  party  and  judge,  or 
what  is  the  fame  thing,  judge  in  his  own  caufe,  it  would  be 
a  void  A£t  of  Parliament."  (25) 

The 


Bracton,  with  more  accuracy,  wrote,  ••  Jura  enim  natural'ia  dicuntur   Bralton. 
immutabilia,  quia  non  possunt  ex  toto  abrogari  *vel  auferri,  potent  tamen 
eis  derogari  *vel  detrahi  infpecie  *vel  in  parte."     Lib.  i,  c.  5,  §  8. 

(25)  City  of  London  v.  Woody  12  Mod.  687.  Approved  by  Wilde,  J., 
in  Commonwealth  v.  Worcefter,  3  Pick.  472,  and  by  Metcalfe  J.,  in 
Williams  v.  Robinfon,  6  Cufh.  335,  336. 

Nemo  debet  ejfe  judex  in  fua  propria  caufa  has  always  been  a  funda-  No  man  a 
mental  maxim  of  the  common  law.  Chancellor  of  OxjordTs  cafe,  8  H.  judge  in  his 
6,  18;  Bro.  Ab.  Patent,  15.  Lit.  §  212.  Co.  Lit.  141  a.  Derby's  own  caufe. 
cafe,  12  Rep.  114;  4  Inst.  213.  2  Rol.  Ab.  Judges,  A.  Hesketb 
v.  Braddock,  3  Bur.  1858.  The  Queen  v.  Juftices  of  Hertford/hire,  6  Q. 
B.  753.  Dimes  v.  Grand  Junction  Canal,  3  H.  L.  Cas.  759.  Egerton 
v.  Brownlow,  4  H.  L.  Cas.  240.  Pearce  v.Alwood,  13  Mafs.  340,  341. 
Commonwealth  v.  McLane,  4  Gray,  427.  Hujb  v.  Sherman,  2  Allen, 
597.  Wa/bington  Ins.  Co.  v.  Price,  Hopk.  Ch.  1.  Peck  v.  Freeholders 
of  Effex,  Spencer,  475;  1  Zab.  657.  Governor  Wintbrop,  when  ac- 
cufed  before  the  General  Court  of  Maflachufetts  in  1645  for  alts  done 
by  him  as  a  magiftrate,  *'  coming  in  with  the  reft  of  the  magiftrates, 
placed  himfelf  beneath  within  the  bar  and  fo  fat  uncovered.*'  2  Win- 
throp*s  Hift.  N.  E.  224.  And  fo  did  Lord  Holt  upon  the  trial  in  1693 
of  a  fuit  brought  by  the  Crown  to  teft  his  right  as  C.  J.  K.  B.  to  appoint 
the  chief  clerk  for  enrolling  pleas  in  that  court.  Bridgman  v.  Holt,  Show. 
P.  C.  in.  Yet  an  interefted  judge  may  a6t  if  no  other  has  jurifdi&ion 
of  the  matter.  Anon,  cited  8  H.  6,  19  b,  and  Bro.  Ab.  Judges,  6.  Great 
Charte  v.  Kennington,  2  Stra.  1173;  Bur.  Set.  Cas.  194.  The  Queen 
v.  Great  Weft  em  Railway,  13  Q.  B.  327.  Ranger  v.  Great  Weftern 
Railway,  5  H.  L.  Cas.  88.  Commonwealth  v.  Ryan,  5  Mafs.  92.  Hill 
v.  Wells,  6  Pick.  109.  Commonwealth  v.  Emery,  11  Cush.  411.  In  re 
Leefe,  2  Barb.  Ch.  39.  Or  if  he  is  expreflly  authorized  by  ftatute.  The 
King  v.  Juftices  of  Effex,  5  M.  &  S.  513.  Commonwealth  v.  Worcefter, 
3  Pick.  472.  Commonwealth  v.  Reed,  1  Gray,  474, 475.  And  an  inter- 
efted judge  may  do  formal  alts  neceffary  to  bring  the  cafe  before  the 
proper  tribunal.  The  King  v.  Tarpole,  4  T.  R.  71.  Dimes  v.  Grand 
Junction  Canal,  3  H.  L.  Cas.  787.  Jeffries  v.  Sewall,  2  John  Adams's 
Works,  138,  139.  Richardfon  v.  Boflon,  1  Curt.  C.  C.  251.  Buck- 
ingham v.  Davis,  9  Maryland,  329.  Heydenfeldt  v.  Towns,  27  Alab. 
430.     But  if  a  judge  caufes  a  fuit   in  which   he   is  interefted  to   be 

brought 
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Other  Engiifh 
authorities. 


The  law  was  laid  dawn  in  the  fame  way,  on  the  authority 
of  the  above  cafes,  in  Bacon's  Abridgment,  fir  it  pubiiflicd 
in  1735  i  in  Vinei*s  Abridgment,  publiihtd  1741-51,  from 
which  Oth  quoted  it ;  and  in  Corny  n's  Digeft,  published 
1762-7,  but  written  more  than  twenty  years  before.  And 
there  are  older  authorities  to  the  fame  effect.  So  that  at  the 
time  of  Qttfs  agreement  his  pofitbn  appeared  to  be  Supported 
by  fame  of  the  higheft  authorities  in  the  EngliSh  law.  {26} 

The 


BlackAone. 


brought  before  him*  hit  judgment  therein  will  be  void,  although  he  is 
folc  judge  of  the  court.  Mayor  of  Hereford*  t  eafet  cited  7  Mod.  1  ;  a 
Ld*  Ray m.  7661  &  j  Salk.  sot,  196,  Rk  hard/on  v.  Welcome,  6  Cush. 
331.  Judge  RotU  was  of  opinion  thai  even  content  of  parties  would  not. 
give  jurisdiction  to  an  i  mere  (red  judge,  "  heciiufe  it  is  again  it  natural 
reaibn.'*  Smith  v,  Hancock*  Style,  t%%*  Bui  U  11  now  well  fettled  that 
the  objection  of  interest  maybe  waived,  unleSs  it  is  made  by  can  dilution 
or  ftatute  an  ah  Solute  disqualification.  Krgina  y.  Cheltenham  Com  m  if- 
Ji*nertt  1  Q.  B,  475,  Kent  v.  Cb&rlefto'wn,  a  Gray,  all.  Tolland  y. 
County  Cammrjfionrrtt  13  Gray,  t$.  Si  journey  v.  SihUy,  if  Pick.  106* 
Paddock  v,  Wells  x  a   Barb,  Ch.  335.     Oakley  v.  Affhvw^Ut  3  Coixift* 

547- 

(16)  Bae.  Ab.  Statutes,  A.  Vin-  Ab.  Statutes,  E.  6»  pi.  15  1  *nUM 
J 1.  Com,  Dig.  Parliament ,  R.  %%.  Story's  Miscellaneous  Writings, 
I*5~<3  3-  Duel.  &  Stud*  lib,  1,  cc,  st  6.  1  Finch,  c.  6.  Hoy's  Max. 
19.  John  MiitoHr  in  his  Defence  of  the  People  of  England,  appealed 
to  M  that  fundamental  maxim  in  our  law,  by  which  nothing  ii  to  be 
counted  a  law,  that  is  contrary  to  the  law  of  God,  or  of  reafon."  6 
Milton's  Profc  Works,  (fid,  1S51)  204- 

Even  Sir  ft t Ilia m  Black/tone  in  his  Commentaries,  first  published  in 
1765,  admitted  '*  that  the  rule  is  generally  laid  down  that  acts  of  parlia- 
ment contrary  to  rcafon  arc  void  \ M  adding,  however,  **  but  if  the  par- 
liament  will  poll  lively  enact  a  thing  to  be  done  which  is  unreasonable,  I 
know  of  no  power  that  can  control  it.M  j  Bl.  Cum*  91.  And  td  the  law 
was  ftated  in  the  editions  published  during  his  life,  the  eighth  and  tail 
of  which  was  published  in  1778*  In  the  poSihumous  editions  his  state- 
ment is  thus  modified  ♦  "J  know  of  no  power  in  the  ordinary  forms  of 
the  Conftituiion,  that  is  veiled  with  authority  to  control  it  »  "  and  the 
qualifying  words  appear  in  the  corrections  for  the  prcft  made  in  hit  own 
handwriting  in  the  margin  of  a  copy  of  the  eighth  edition,  now  owned 
by  Mr,  Francis  E.  Parker  of  Bolton,  Perhaps  the  American  Revolu- 
tion forced  itk-lr  more  difrinctJy  upon  the  notice  of  the  learned  com. 
mentator  between  177S  and  his  death  in  1780, 
Oppofite  the  (late men  1*  of  the  power  of  the  Parliament  ir 
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The  fame  do&rine  was  repeatedly  aflerted  by  Otisy  (27)  American 
and  was  a  favorite  in  the  Colonies  .  before  the  Revolu-  authont,es- 
tion.  (28)     There  are  later  difta  of  many  eminent  judges 

to 


97, 161, 189,  S^uincy  in  his  copy  wrote  "  Qu,"  and  references  to  VattePs 
Law  of  Nations,  Bk.  1,  c.  3,  pp.  15-19,  and  Furneaux's  Letter  to  Black-  Quincy  s 
ftone,  8 1,  83.  And  at  Black/tone's  ftatement,  ••  It  muA  be  owned  that  Silfkfto  c 
Mr.  Locke  and  other  theoretical  writers  have  held  that '  there  remains  ftill 
inherent  in  the  People  a  fupreme  power  to  remove  or  alter  the  legiflature, 
when  they  find  the  legiflative  aft  contrary  to  the  truft  repofed  in  them ; 
for  when  fuch  truft  is  abufed,  it  is  thereby  forfeited,  and  devolves  to 
thofe  who  gave  it.'  But  however  juft  this  conclufion  may  be  in  theory, 
we  cannot  adopt  it,  nor  argue  from  it,  under  any  difpenfation  of  govern- 
ment at  prefent  actually  exifting."  —  1  Bl.  Com.  161,  16a  —  the  words 
here  printed  in  italics  are  underlined  by  Quincy,  who  adds  in  the  mar- 
gin, •'  Tamen  quare  whether  a  conclufion  can  be  juft  in  theory,  that  will 
not  bear  adoption  in  practice.1'  This  very  paflage  affords  another  in- 
ftance  of  Blackftone's  careful  revifion  of  his  work.  In  the  fixth  and 
fubfequent  editions  the  word  "  praftically  "  is  inferted  before  the  word 
"adopt";  and  for  the  words  "argue  from  it"  are  fubftituted  "take 
any  legal  fteps  for  carrying  it  into  execution." 

(27)  Jeffries  v.  Seiva/l,  a  John  Adams's  Works,  139.     Rights  of  the 
Britifh  Colonies,  41,  61,  6a,  71,  7a,  73,  109,  no. 

(28)  In  the  controverfy  of  Maflachufetts  with  the  other  Confederated 
Colonies  of  New  England  in  1653  upon  the  right  of  the  Confederation    Maflachu- 
to  make  often  five  war,  all  parties  agreed  that  any  afts  or  orders  mani-  Jctt** 
feftly  unjuft  or  againft  the  law  of  God  were  not  binding.     10  Plym.  Col.^ 

Rec.  215-223;  2  Hazard  Hift.  Coll.  270-283.  In  1688  "the  men 
of  Maflachufetts  did  much  quote  Lord  Coke."  Lambert  MS.  quoted 
in  2  Bancroft's  Hift.  U.  S.  428.  And  in  1765,  Hutchinfon,  fpeaking 
of  the  oppofition  to  the  Stamp  Alt,  said,  "  The  prevailing  reafon  at 
this  time  is,  that  the  Aft  of  Parliament  is  againft  Magna  Charta,  and 
the  natural  Rights  of  Englishmen,  and  therefore,  according  to  Lord 
Coke,  null  and  void."  "  Summary  of  the  Di (orders  in  the  Massachu- 
setts Province  proceeding  from  an  Apprehenfion  that  the  Aft  of  Parlia- 
ment called  the  Stamp  Aft  deprives  the  People  of  their  natural  Rights," 
26  Mais.  Archives,  180,  183.  And  fee  Hutchinfon  to  J ackfon,  Sep- 
tember 12,  1765,  quoted  ante,  441  ;  Arguments  of  Adams  and  Otis  on 
the  Memorial  of  Boston  to  the  Governor  and  Council,  ante,  200,  201, 
205,  206;  2  John  Adams's  Works,  158,  159  note.  Even  the  Judges 
appointed  by  the  Royal  Governor  do  not  feem  to  have  been  prepared 
to  deny  this  principle.  John  Gushing,  one  of  the  aflbciate  Justices,  in 
a  letter  to  Chief  Juft  ice  Hutchinfon,  dated  "  In  a  hurry,  Feb7.  7,  1766," 
upon  the  queftion  whether  the  Courts  fhould  be  opened  without  (lamps, 

wrote, 
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to  the  effe&  that  a  ftatute  may  be  void  as  exceeding  the 
juft  limits  of  legislative  power ;  (29)  but  it  is  believed  there 


wrote,  ■  ft*  true  It  11  fcid  an  Ait  of  Parliament  agaiurt  natural  Equity 
15  void.  It  will  be  difputed  whether  this  is  fuch  an  Acl,  It  teems  to 
me  the  mam  Queflion  here  U  whether  an  Acl  which  cannot  be  carried 
into  execution  fttould  flop  the  Coude  of  Juftice,  and  that  the  judges  are 
more  con  fined  than  with  refpeel  to  an  obfolcte  A£t<  If  we  admit  evi~ 
dence  u  a  (lamped  tx  nccejfctait  Q^if  it  can  be  laid  we  do  wrong/*  a  j 
Mais.  Archive*,  55.  And  in  1776,  after  the  Governor  hid  Jcftt  and  the 
Council  and  Houfe  of  Repre  tentative*  had  aflumed  the  government, 
John  Jdamt,  in  anfwering  a  letter  0*  congratulation  upon  his  own 
appointment  is  Chief  Justice  of  (vfaflachufetts,  from  William  Oujhsng^ 
his  fen  10  r  a  (Toe  i  ate,  and  who  upon  Adams's  declination  became  Chief 
Justice  in  hts  stead,  and  afterwards  a  Justice  of  the  Supreme  Coart 
of  the  United  States ,  wrote f  "  You  have  my  hearty  concurrence  in 
telling  the  jury  the  nullity  of  atts  of  parliament/'  9  John  Adami'i 
Work*,  390,  39T,  &  note, 

Virginia.  In  a  cafe   before  the   General   Court  of  Virginia  in   1773,   George 

Ma  sots  %  as  reported  by  'Thomas  Jtfftrtefft  argued  that  the  provision  of 
the  statute  of  that  Colony  of  1681,  that  "  all  Indians  which  shall  here- 
after be  fold  by  our  neighboring  Indians,  or  any  other  trafioueing  with  us 
as  for  flaves,  arc  hereby  adjudged,  deemed  and  taken  to  be  llavea,"*  was 
•*  originally  void,  becaufe  contrary  to  natural  right  and  juftice/*  citing 
Cvke  and  lhhart%  ubi  sup.  The  only  authority  cited  on  the  other  fide 
was  1  El.  Com.  91.  As  the  court  held  that  the  acl  of  t6%i  had  been 
repeated  by  a  fubfequcnt  itaiutc,  it  became  unneceflary  to  decide  the 
quel  m  on.  a  Hening's  Sts.  at  Large,  49 1 ,  Rabin  t*  Harda*tuay,  Jcnterfun 
R.  j  14,  1 1 S,  1 1  3.  And  in  the  Debates  on  the  adoption  of  the  Coa. 
ftitution  of  the  United  States,  Patrick  Usury  faid  that  the  Virginia 
judges  had  opposed  uoconltitutional  acls  of  the  legislature.  4  Elliott's 
Deb,  (id  ed.)  3*5.     Et  vid.  sup.  519,  note. 

Modern  i29^  ElI'WQrtb*  in  3  Madiibn  Deb.   1400 \  5  Elliot's  Debates,  46a. 

cafes.  Chase,  J.  in  CalJer  v.  Bull,  3  DalL  3I8,     Marshall,  C  J*  and  y«As- 

sont  J.  in  Fletcher  y*  Petk*  6  C ranch,  135,  136,  143.  Thompson  t  J.  in 
Qgden  v.  Saunders f  la  Wheat-  304.  Story ,  J.  in  Wilkinson  v.  Letand, 
a  Pel,  657,  658*  Ham  v.  SVCla-wt,  1  Bay,  95.  5  Dane  Ab-  248.  Par* 
ker,  C.  J*  in  Foster  v*  Effex  Batik*  16  Mats.  270,  17 1,  and  Rqss*s  cast, 
a  Pick-  169.  kichanljoxt  C  J.  in  Opinion  of  Jusikes,  4  N.  H.  566. 
Prentifit  ).  in  Lyman  v.  Mwuterr  1  Vcim,  519.  Redfield,  C.  J*  in 
Hatch  v,  Vitmmt  Central  Railroad,  35  Verm.  66,  ltofmrrm  C-  J.  in 
Goshen  v.  Stcttington,  4  Conn,  215.  Spencer \  C.  J.  in  Bradshanv  v. 
Rogers,  so  Johns.  106.  Walworth*  C.  in  Faruk  v.  Smith*  5  Paige, 
159,  and  Cochran  v.  fan  Surtayy  10   \t  b< . 
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is  no  inftance,  except  one  cafe  in  South  Carolina  (30),  in 
which  an  a&  of  the  legiflature  has  been  fet  afide  by  the 
courts,  except  for  conflict  with  fome  written  conftitutional 
provifion.  (31) 

The  reduction  of  the  fundamental  principles  of  govern-  Under  a 
ment  in  the  American  States  to  the  form  of  written  con-  written  Con- 
ftitutions,  establifhed  by  the  people  themfelves,  and  beyond 
the  control  of  their  reprefentatives,  neceflarily  obliged  the 
judicial  department,  in  cafe  of  a  confli&  between  a  conftitu- 
tional provifion  and  a  legislative  aft,  to  obey  the  Conftitution 
as  the  fundamental  law  and  difregard  the  ftatute.  This 
duty  was  recognized,  and  unconftitutional  afts  fet  afide, 
by  courts  of  juftice,  even  before  the  adoption  of  the  Con- 
ftitution of  the  United  States.  (32)      Since  the  ratification  of 

that 


Taylor  v.  Porter,  4  Hill,  144,  145.  Jervett,  J.  in  Powers  v.  Bergen,  % 
Selden,  367.     Bland,  C.  in  CampbelVs  case,  a  Bland,  231,  232. 

(30)  In  1792  the  Superior  Court  of  South  Carolina  held  that  an  aft   South  Caro- 
pa(Tcd  by  the  legislature  of  the  Colony  in   17 12,  which  took  away  the   J|na. 
freehold  of  one  man  and  vefted  it  in  another,  was  "  againft  common 

right,  as  well  as  againft  Magna  Charta,"  and  *'  therefore  ipfo  facto 
void."    Bowman  v.  Middle  ton,  1  Bay,  252. 

(31)  It  was  faid  by  Chief  Juftice  Par/ons,  and  repeated  by  Chief  Jus-   Power  of 
tice  Sbaw,  that  **  the  legiflature  may  make  all  laws  not  repugnant  to  legiflature. 
the  Conftitution.*'     S  tough  ton  v.  Baker,  4  Mats.  529.     Commonwealth 

v.  Alger,  7  Cufh.  101.  And  fee  Opinion  of  Juftice s,  7  Mafs.  525  * 
Patterfon,  J.  in  Vanborne  v.  Dorrance,  3  Dall.  308  ;  Iredell,  Ji  in  Calder 
v.  Bull,  3  Dall.  398,  399  ;  Wajbington,  J.  in  Beach  v.  Woodbull,  Pet.  C. 
C.  6 ;  Baldwin,  J.  in  Bennett  v.  Boggs,  Bald.  74;  1  Kent  Com.  448 ; 
Verplanck,  Senator,  in  Cocbran  v.  Van  Surlay,  20  Wend.  382  ;  Bronfon, 
J»  in  People  v.  Fi/ber,  24  Wend.  220;  Cowen,  J.  in  Butler  v.  Palmer, 
1  Hill  N.  Y.  329,  330 ;  Gibfon,  C.  J.  in  Harvey  v.  Thomas,  10  Watts, 
66,  67;  Rogers,  J.  in  Commonwealth  v.  UCCloJkey,  2  Rawlc,  374; 
Hufton,  J.  in  Braddee  v.  Brownjield,  2  W.  &  S.  285., 

(32)  The  very  few  reports  which  have  been  preferved  of  the  judicial   0^-.  it   g 
decifions  of  that  period  afford  two  fuch  examples.     In  1786  the  Judges   Conftitution. 
of  the  Superior  Court  of  the  State  of  Rhode  Island  refufed  to  aft 

under  a  ftatute  of  the  General  Aflembly,  which  provided  for  the  trial 
of  an  offence  upon  information  before  the  Judges  without  a  jury,  con- 
trary to  the  Constitution  of  the  State  as  embodied  in  the  Royal  Charter 
of  Charles  2.  Trrvett  v.  Weed  en,  reported  by  James  M.  Varnum, 
67  Providence, 
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that  Con  fli  tut  ion  the  power  of  the  courts  to  declare  un- 
conftitutional  ftatutes  void  has  become  too  well  fettled  to 
require  an  accumulation  of  authorities.  (33)  But  as  the 
office  of  the  judiciary  is  to  decide  particular  cafes,  and  not 
to  iflue  general  edicts,  only  fo  much  of  a  flatute  is  to  be 
declared  void  as  is  repugnant  to  the  Conftitutton  and  covers 
the  cafe  before  the  court,  unlefs  the  conftitutional  and 
unconftittitional  provifions  are  fo  interwoven  as  to  convince 
the  court  that  the  legislature  would  not  have  palled  the  one 
without  the  other.  (34) 

III.  The  St.  of  13  &  t+  Car.  a*c.  1 1,  §  5,  declared  that 
it  ftiould  be  lawful  for  any  perfou  **  authorized  by  writ  of 
affiftance  under  the  feal  of  his  Majcfty's  Court  of  Ex- 
chequer"  to  take  an  officer  and  go  into  any  houfe  or  fhop 
and  fcize  and  bring  out  uncuitomed  goods.  This  flatute, 
in  which  the  name  firft  appeared  as  applied  to  this  pro- 
cefs,  {35)  did  not  define  what  it  was,  but  aflumed  it  to  be 

already 


Providence,  17171  a  Chandler's  Crim,  Trial*,  179  S"  fia.  And  in 
17S7  the  Judges  of  the  Superior  Court  of  North  Carolina  Get  a  fide  an 
ait  of  that  State,  which  deprived  a  citizen  of  hi*  property  without  trial 
by  jury,  in  violation  of  the  State  Constitution  of  1776.  Den  v.  Sfagfeiom, 
Martin  N,  Op  49, 

(33)  Federal  ill.  No.  78.  ^attborne  v.  Dor  ranee*  a  D  all.  308.  Oo*p*r 
v*Ttifi>ir,4  DaiK  19.  Marhury  v.  Madtfon,  1  C ranch,  177-180.  1  W*|- 
fon'i  Works,  46 1 ,  401,  3  Story  on  ConA.  U.  S.  \\  1570*  1608.  1  Ke«t 
Com.  449-454- 

(34)  Bank  of  Hamilton  v.  Dudley,  a  Pet,  516.  Commonwealth  v. 
Knox,  6  Ma  fa,  77.  Wellington,  petitioner  %  16  Pick.  95^97-  Common- 
wealth  v-  Kimball,  14  Pick.  361,  Norn  J  V.  Bo/tan,  4  Met-  188*  Fijher 
v*  MtGirr,  t  Gray,  it.  barren  v.  Mayor  Gf  Aldermen  of  Charlt/tvum* 
1  Gray,  98,  99*     Jones  v.  Rohhinst  %  Gray,  338,  339. 

(35)  The  di  fruitions  on  either  fide  of  the  ocean  difcJoicd  no  earlier 
trace  of  it*  And  none  was  found  when  in  1785  Lord  Mansfield  poft- 
poned  the  argument  of  a  cafe  for  the  purpofc  of  a  fearch.  Cooper  v. 
Boot,  4  Doug*  347. 

It  would  fecm  that  the  writ  of  aJl.ftar.cc  may  have  been  framed  rn 
analogy  to  the  warrants  ilTued  under  the  aft  of  the  fame  year,  which 
provided  that  M  for  the  better  difcovcring  of  printing  tn  co***"*  •■■•*  •■■■ 
Hccnie,  one  or  more  meflengers  of  his  Majesties  c  ham  be 
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already  known.  The  only  procefs,  mentioned  in  any  earlier 
ftatute  or  law  book,  to  which  the  name  could  be  referred, 
would  feem  to  be  the  warrant  mentioned  in  St.  12  Car.  2, 
c.  19,  (confirmed  by  St.  13  Car.  2,  St.  1,  c.  7,  and  fubfe- 
quent  ftatutes,)  which  could  only  iflue  upon  information  on 
oath,  and  authorized  the  entry  of  a  houfe  for  one  month  only 
after  the  offence,  and  by  which,  "  if  the  information  upon 
which  any  houfe  is  fearched  (hould  prove  to  be  falfe,"  the 
informer  was  made  liable  in  full  cofts  and  damages  to  the 
party  injured.  (36) 

As  general  warrants  were  not  authorized  by  the  com- 
mon law,  (37)  Otis  argued  that  the  writ  of  afliftance  men- 
tioned 


under  his  Majcftics  fign  manual,  or  under  the  hand  of  one  or  more  of 
his  Majcftics  principal  Secretaries  of  State,  or  the  Maftcr  and  Wardens 
of  the  Company  of  Stationers,  or  any  one  of  them,  (hall  have  power  and 
authority  with  a  conftablc  to  take  unto  them  fuch  afliftance  as  they  (hall 
think  needful,  and  at  what  time  they  (hall  think  fit,  to  fcarch  all  houfes 
and  (hops  where  they  (hall  know,  or  upon  foinc  probable  caufc  fu(pc£t 
any  books  or  papers  to  be  printed,"  &c,  and  to  feize  any  unlicenfcd 
books,  "  together  with  the  fcveral  offenders,"  and  bring  them  before 
Juftices  of  the  Peace.  St.  13  &  14  Car.  a,  c.  33,  ^  15.  That  ftatute 
expired  in  the  fame  reign  in  which  it  was  framed,  and  fimilar  warrants 
for  the  feizure  of  papers  were  held  illegal  in  1765.  En  tick  v.  Carring- 
ton,  19  Howell's  State  Trials,  1029, 1070  ;  a  Wils.  29a. 

(36)  Thefe  provifions  of  Sts.  12  Car.  2,  c.  19,  and  13  &  14  Car.  a, 
c  zi,  §  5*  are  copied  ante,  397,  note. 

(37)  Impeachment  of  Lord  C.  J.  Scroggs,  8  Howell's  State  Trials, 
191,  193,  200.  z  Hale  P.  C.  580.  a  Hale  P.  C.  113,  114,  150.  a 
Hawk.  c.  13,  §  10,  cited  by  Otis,  ante,  53.  Authorities  cited  infra, 
note  42.  15  Pari.  Hid.  1402  ;  16  lb.  6-15,  207-209.  4  Bl.  Com.  291. 
a  Gabbett's  Crim.  Law,  156,  158. 

Lord  Coke  even  doubted  whether  any  fearch  warrants  for  ftolen  goods 
were  legal ;  but  his  doubt  was  difregarded  in  practice,  and  overruled  by 
later  authorities.  4  Inft.  176,  177.  2  Hale  P.  C.  113,  149.  En  tick  v. 
Carrington,  19  Howell's  State  Trials,  1067  \  a  Wils.  291. 

The  Aft  of  1  Jac.  1,  c.  19,  "for  the  well  garbling  of  fpices,"  pro- 
vided that  all  fpices  and  drugs  in  London  or  the  liberties  thereof  (hould 
be  "fufficiently  cleaned,  fevered,  garbled  and  divided,  and  afterwards 
fealed  up  by  the  garbler  thereunto  appointed,"  or  his  deputy,  before 
(ale.     The  meaning  of  "  garble "  in  this  Aatute  feems  to  have  been 

direaiy 
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tioncd  in  St.  13  &  14  Car.  2,  muft  be  fpecial,  according  to 
St.  12  Car.  2.  This  feems  to  have  been  confidered  at  the 
time  of  the  argument  and  afterwards  the  mod  important 
point ;  (38)  and  upon  the  ordinary  rules  of  interpreting 
ftatutes  in  pari  materia  together,  and  according  to  the  rule 
and  reafon  of  the  common  law,  the  conclufion  of  Otis 
feems  inevitable.  If  the  writ  of  affiftance  contemplated 
by  the  Sts.  of  Charles  2  was  general  to  fearch  all  houfes  and 
iffued  without  oath,  it  is  a  little  remarkable  that  Lord  Hale* 
neither  in  difcuffing  general  warrants,  nor  in  fpeaking  of 
thefe  very  ftatutes,  gives  any  hint  of  fuch  a  departure  from 
the  principles  of  the  common  law.  (39) 

It  muft  be  admitted  that  in  pradice  general  writs  of 
afliftance  were  commonly  ufed  in  England.  (40)  But  they 
do  not  feem  to  have  been  the  fubjed  of  judicial  remark 
there  before  the  argument  in  Maflachufetts,  after  which  Lord 
Mansfield  took  every  opportunity  to  aflert  that  general 
writs 

dire&ly  oppofite  to  that  in  which  it  is  now  commonly  ufcd  \  for  Lord 
Coke  (ays,  "  To  garble,  fignificth  in  our  legall  underftanding  to  fever  and 
divide  the  good  and  fufficient  from  the  bad  and  infufficient."  4  Inft. 
264.  The  St.  of  1  Jac.  1,  c.  19,  §  3,  authorized  the  faid  garbler  of 
fpices  and  his  "  deputy  or  deputies,  aflignee  or  aflignees,"  at  all  times 
"  in  the  daytime  to  enter  into  any  (hops,  warehoufes  or  cellars  within  the 
faid  city  or  liberties  thereof,"  and  fearch  for,  (eize  and  garble  fpices  and 
drugs  "  there  ungarbled,  which  have  been  accuftomed  to  be  garbled.*' 
And  Coke  says,  "  This  had  been  implyed  if  it  had  not  been  exprefled  " 
—  which  feems  hardly  confident  in  principle  with  his  opinion  about 
fearch  warrants  for  ftolen  goods. 

(38)  3  Hutchinfon's  Hift.  Mafs.  94.  Ante%  435,  438,  467,  47 1,  472, 
475.  49°»  5OI"5°5  notes,  510,  511. 

(39)  a  Hale  P.  C.  116.  Treatife  concerning  the  Cuftoms,  in  Har- 
grove's Law  Tra&s,  210,  223,  224,  225. 

(40)  Breve  qffifien'  pro  Official  Cuftum\  temp.  Jac.  a,  Brown's 
Exch.  PracL  358  \  ante,  398,  note.  Sir  Robert  Walpole  and  Sir  Pbilip 
Torke  in  the  Houfe  of  Commons  in  1733,  8  Pari.  Hift.  1280,  1289. 
Gridley,  arguendo,  ante,  480.  Opinion  of  Judges ',  ante,  497.  Hutch- 
in  ion's  Hiftory  and  Correfpondence,  quoted  ante,  414,  415  note.  455. 
Dickinfon's  Farmer's  Letters,  (Bofton  ed.  1768)  50,  51.  Opinion  of 
De  Grey,  A.  G.,  ante,  453.  Johnfon's  and  Trumbull's  Letters,  ante, 
502,  505,  note. 
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writs  of  afiiftance  were  expreflly  authorized  by  ftatute,  (41) 
which  was  certainly  not  the  fa£t.  And  the  praftice  was 
no  more  uniform  nor  better  eftabliftied  than  that  which  was 

allowed 


(41)  In  delivering  his  opinion  upon  the  invalidity  of  general  warrants, 
he  is  reported  by  Burrow  to  have  faid,  "  There  are  many  cafes  where 
particular  A£b  of  Parliament  have  given  authority  to  apprehend  under 
general  warrants,  as  in  the  cafe  of  writs  of  afliftance,"  &c.  Money  v. 
Leach,  3  Bur.  1766;  19  Howell's  State  Trials,  1026,  1027.  Sir  Wil- 
liam Black/tone* s  report  of  the  fame  cafe  fpeaks  only  of  the  form  in  ufe, 
omits  all  mention  of  the  ftatute,  and  puts  the  fentence  thus :  "  The 
words  of  the  writs  of  afliftance  in  the  cuftoms  and  excife  are  equally  gen- 
eral ;  yet  a  probable  fufpicion  will  juftify  ailing  under  them."  1  W. 
Bl.  561. 

The  laft  claufe  of  this  fentence  muft  be  mifreported  ;  for  it  was  well 
fettled  law  that  a  perfon  fearching  under  a  writ  of  afliftance  and  finding 
nothing  was  not  juftifled.  Legli/e  v.  Champante,  2  Stra.  819,  evidently 
the  authority  intended  by  Otis,  ante,  471.  Shipley  v.  Red  main,  before 
Lord  Camden,  quoted  by  Plomer,  arguendo,  in  Cooper  v.  Boot,  4  Doug. 
347.  Bruce  v.  Rawlins,  3  Wils.  63.  By  Lord  C.  J.  De  Grey,  in  Bo/- 
tock  v.  Saunders,  2  W.  Bl.  914;  3  Wils.  434.  By  Lord  Mansfield,  in 
Cooper  v.  Boot,  4  Doug.  343  \  3  Esp.  R.  138.  In  the  Common  Bench 
in  1773,  Lord  C.  J.  DeGrey,  Gould,  Black/tone,  fc  Nares,  J  J.  held  that 
the  fame  rule  applied  to  an  excife  officer  a&ing  under  St.  10G.1,  c.  10, 
§  13,  which  provided  that  if  any  officer  fliould  fufpect  goods  to  be  con- 
cealed with  intent  to  defraud,  "  upon  oath  made  to  the  Commiflioners 
of  Excife,  fetting  forth  the  grounds  of  his  fufpicion,  it  (hall  be  lawful 
for  them  to  authorize  the  officer  to  enter  the  houfe  by  day  or  night,  and 
if  by  night  with  a  peace  officer,  and  feize  and  carry  away  fuch  goods." 
Boftock  v.  Saunders,  2  W.  Bl.  912  %  3  Wils.  434.  An  oppoflte  deciflon 
was  made  in  the  King's  Bench  twelve  years  later  by  Lord  Mansfield, 
Buller,  AJburft,  5f  Willes,  JJ.  Cooper  v.  Boot,  4  Doug.  339;  3 
Esp.  R.  135. 

Lord  Mansfield,  in  delivering  his  opinion  in  the  laft  cafe,  faid,  "  The 
cafe  of  the  writ  of  afliftance  is  not  applicable.  There  there  is  no  war- 
rant, and  all  is  left  to  the  difcretion  of  the  officer ;  befldes,  which  is  very 
material,  there  is  a  pofitive  claufe  in  the  ftatute  of  Charles  2,  which 
makes  the  whole  depend  on  the  aclual  finding  of  goods."  "  That  how- 
ever is  a  politic  prevention  to  avoid  abufe ;  but  on  this  point  we  give  no 
opinion."  And  he  faid  that  to  hold  the  officer  liable  if  no  goods  were 
found  "  would  be  adding  to  the  ftatute  a  claufe  which  the  legislature, 
with  the  ftatute  of  Charles  2  before  their  eyes,  have  purpofely  avoided." 
4  Doug.  348,  349 ;  3  Esp.  R.  146.    The  opinion  given  by  De  Grey  as 

Attorney 
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allowed  no  force,  either  by  Lord  Camden  y  or  by  Lord  Mans- 
field and  his  alloc  tares,  in  the  matter  of  general  war- 
rants. (42)  But  Lord  Camden^  who  led  the  way  in  that 
matter,  had  not  ytt  been  raifed  to  the  Bench. 

It  is  hard  to  imagine  that  the  fame  Houfe  of  Commons 
which  condemned  general  warrants  in  1766  {43)  intended 
to  authorize  general  writs  of  afli  fiance  in  1767.  (44) 
Even  after  the  pafiage  of  the  St,  of  7  G.  3*  fome  of  the 
American  courts  refuted  to  iffue  anything  but  fpecial  writs 
of  afliftance  \  (45)  and  attempts  were  made  to  limit  them 

by 


Attorney  General  in  176S  was  to  the  same  effect.  Antt>  454,  But  the 
"  pofitive  clause,"  which  Lord  Mansfield  thought  fo  "  very  material," 
wa$  not  in  St.  1  3  &  14  Car.  2,  c,  11,  but  in  St>  la  Car.  a,  c.  10,  ^  4  ; 
and  there  fee  ma  to  be  no  good  reafon  for  holding  that  feet  ion  to  apply 
to  writ*  of  ailifbnce  under  1  j  U  14  Car.  at  which  would  not  alfo  make 
applicable  the  other  provifiom  of  St.  ja  Car.  a.  Both  llatutes  were 
quoted  as  applicable  to  writs  of  alTiftaucc  by  Gould,  J  +  in  Brute  v.  JE^rto- 
jfar,  3  Wils.  63. 

Mr,  Juftiec  Bullet,  according  to  the  report  in  Doug  la  rt  fold.  "In 
the  Exchequer,  officers  are  never  permitted  to  be  afltcd  what  their  in* 
formation  i***  —  or,  a*  more  fully  reported  by  Efftna£e,  i%  It  has  been 
refoJved  by  a  majority  of  all  the  Judges,  that  the  officer  is  not  obliged 
to  declare  the  grounds  of  his  futpicion,  left  accidents  fhould  happen  to 
him,"  4  Doug,  343?  3  Efp.  R,  13S*  The  ufe  of  the  word  **  re- 
iolved,"  Inftead  of  H  held  **  or  *'  determined,"  the  giving  of  the  fame 
reafon  as  Huttbmfm  in  his  account  of  the  matter  (ante,  415  note),  and 
the  want  of  printed  reports  of  any  fuch  adjudication,  fuggelt  the  poflu 
bility  that  upon  receiving  Hutcbinfon*  s  inquiries  while  the  question  was 
pending  before  him,  an  auricular  opinion  of  the  English  Judges  was  ob- 
tained by  the  miniftry. 

(42)  mikes  v.  0W,Lofft,  18  ;  19  Howell's  State  Trials,  1076,  1 167. 
HtttkU  v.  Money t  a  Wils,  a 07  1  19  Howell's  State  Trials,  1405-  Menry 
v.  Leach ,  3  Bur.  16911  174a,  1767  j  19  Howell's  State  Trials,  too  a, 
1027  i  1  W,  8L  $6if  $6%.  Enthk  v.  Carrtngton,  19  Howell's  State 
Trials,  j  06*,  1071  i  a  Wils.  19  a.  t  Cavendish  Debates,  11  a— 134- 
Lord  Denman,  C.  J*  in  Si&ekdale  v.  Hanfard\  9  A.  &  E.  155,  and  a  P„ 
&  D.  145. 

(43)  16  Pari,  Hift.  107,  309. 

(44)  St.  )G.j,c  46,  ante,  45  2. 

(45)  In  Connecticut,  ante,  501 ,  504,  505,  notes ;  Rhode  I  Hand,  antet 
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by  ftatute.  (46)  But  in  England  the  pra&ice  of  iffuing 
general  writs  of  affiftance  continued  until  1817,  when  a 
limit  was  impofed  upon  their  ufe  by  an  order  of  the  Board 
of  Cuftoms,  providing  that  no  writ  of  affiftance  fhould  in 
future  be  delivered  to  any  officer  of  the  cuftoms,  unlefs  he 
fhould  previoufly  make  oath  before  a  magiftrate  of  his  be- 
lief and  grounds  of  belief  that  fmuggled  goods  were  lodged 
in  a  certain  houfe.  (47)  And  thus  the  reafonablenefs  of 
the  pofition  of  the  Colonies  was  finally  vindicated  in  the 
mother  country. 

In  MafTachufetts,  the  General  Court  recognized  and  ap- 
plied the  principles  of  the  common  law  on  the  fubjeft  of 
general  warrants,  even  in  time  of  war,  not  allowing  general 
warrants  to  iflue  even  for  the  arreft  of  dcferters  in  the  Old 
French  War,  (48)  or  to  fearch  for  the  arms  of  difafFedted 
perfons  at  the  beginning  of  the  War  of  the  Revolution.  (49) 
Thofe  principles  were  confirmed  in  1780  by  the  Declara- 
tion 


506,  note:   Pennfylvania,  ante,  454,  502,  note:   Virginia,  ante,  510, 
note  :  Other  Colonies,  ante,  500,  511,  notes. 

John  Dickinfon,  in  the  9th  of  his  Farmer's  Letters,  commenting  on  the 
St.  of  7  G.  3,  wrote,  "  I  am  well  aware  that  writs  of  this  kind  may  be 
granted  at  home,  under  the  feal  of  the  Court  of  Exchequer.  But  I 
know  alfo,  that  the  greateft  aflcrters  of  the  rights  of  Englifhmen  have 
always  ftrenuoufly  contended  that  fuch  a  power  was  dangerous  to  free- 
dom, and  exprefly  contrary  to  the  common  law,  which  ever  regarded  a 
man's  house  as  his  caftle,  or  a  place  of  perfect  fecurity.  If  fuch  power 
was  in  the  lead  degree  dangerous  there,  it  muft  be  utterly  deftructive  to 
liberty  here.  For  the  people  there  have  two  fecurities  againft  the  undue 
exercife  of  this  power  by  the  Crown,  which  are  wanting  with  us,  if  the 
late  act  takes  place,"  to  wit,  independent  judges  to  try  an  action  againft 
the  offenders,  and  redrefs  in  Parliament.  Farmer's  Letters,  (Bofton  ed. 
1768,)  50,  51.  See  alfo  Bofton  Gazette  of  September  5,  1768,  quoted 
ante,  451. 

(46)  In  MafTachufetts  in  1762,  ante,  495.  In  New  Jerfey  in  17821 
ante,  508,  note. 

(47)  1  Chit.  Com.  &  Manuf.  790,  791.  Wildman's  General  Orders 
of  the  Cuftoms,  358. 

(48)  Prov.  St.  31  &  32  G.  2,  c.  1,  (1758)  Mais.  Temp.  Laws,  pp. 

355»  35*- 

(49)  St.  1776,  c.  7,  Acts  of  Mais.  Colony  1775-1780,  p.  33. 
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tion  of  Rights,  prefixed  to  the  Conftitution  of  MaiTachu- 
fetts,  as  follows :  "  Every  fubje&  has  a  right  to  be  fee u re 
from  all  unreafonable  fearches  and  feizures  of  his  peribn, 
his  houfes,  his  papers  and  all  his  poflfeffions.  All  war- 
rants therefore  are  contrary  to  this  right,  if  the  caufe  or 
foundation  of  them  be  not  previoufly  fupported  by  oath  or 
affirmation ;  and  if  the  order  in  the  warrant  to  a  civil  officer 
to  make  fearch  in  fufpe&ed  places,  or  to  arreft  one  or  more 
fufpe&ed  perfons,  or  to  feize  their  property,  be  not  accom- 
panied with  a  fpecial  defignation  of  the  perfons  or  objects 
of  fearch,  arreft,  or  feizure ;  and  no  warrant  ought  to  be 
iflued  but  in  cafes,  and  with  the  formalities,  prefcribed  by  the 
laws."  And  the  fubftance  of  this  article  was  incorporated 
into  one  of  the  earlieft  amendments  of  the  Conftitution  of 
the  United  States.  (50) 

IV.  The  only  queftion  remaining  is,  whether  the  Superior 
Court  of  Judicature  of  the  Province  had  in  this  matter  the 
powers  of  the  Court  of  Exchequer  in  England. 

Upon  this  point  Gridley's  argument  feems  hard  to  meet. 
The  A&  of  Parliament  of  13  &  14  Car.  2,  c.  11,  §  5,  one 
of  the  A&s  of  Trade,  empowered  "  any  perfon  authorized 
by  writ  of  aftiftance  under  the  feal  of  his  Majefty's  Court 
of  Exchequer,"  to  enter  with  a  peace  officer  houfes,  &c. 
The  General  Court  of  the  Colony  afterwards  provided  for 
the  ftri&  obfervation  of  thofe  a&s.  (51)  And  the  Eng- 
lifh  St.  of  7  &  8  W.  3,  c.  22,  §  6,  provided  "  that  the 
like  affiftance  fhall  be  given  "  to  officers  of  the  cuftoms 
in  the  American  Colonies,  "  as  by  the  faid  "  A&  of  Car. 
2  "  is  provided  .  for  the  officers  in  England."  By  the 
Province  Charter  "  the  great  and  general  court  or  alTem- 
bly " 

(50)  Declaration  of  Rights,  art.  14.  U.  S.  Conftitution,  amend- 
ment 4.  And  fee  Sanford  v.  Nichols,  13  Mais.  289;  Commonwealth 
v.  Dana,  a  Met.  334-336  $  Stone  v.  Dana,  5  Met.  101,  102 ;  Common- 
wealth v.  Lottery  Tickets,  5  Cufh.  370  ;  Fi/ber  v.  McGirr,  1  Gray,  29, 
30  ;  Robin/on  v.  Richardfon,  13  Gray,  456,  457  ;  Grumon  v.  Raymond, 
1  Conn.  43 ;  Sadly  v.  Smith,  11  Johns.  503;  U.  S.  St.  1799,  c.  no, 
^  68,  1  U.  S.  Sts.  at  Large,  677,  678  ;  7  Dane  Ab.  246. 

(51)  Mais.  Col.  Sts.  ante,  518,  note  14;  Anc.  Chart.  721.  1  Hut- 
chinfon's  Hift.  Mafs.  290.     Hutch infon's  Collections,  521. 
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bly "  was  vcfted  with  power  "  to  trtSt  and  conftitute  ju- 
dicatories or  courts  of  record*  or  other  courts,"  to  try  all 
crimes  and  civil  aftions  ;  referving  the  probate  jurifdic- 
tion  to  the  Governor  and  Council,  and  the  jurifdidtion  in 
admiralty  to  Judges  to  be  commiffioned  by  the  King.  And 
under  the  power  thus  conferred,  the  General  Court  of  the 
Province,  by  the  firft  Judiciary  A£t  which  obtained  the 
King's  approval,  eftabliftied  a  Superior  Court  of  Judica- 
ture, and  bellowed  upon  it  all  the  jurifdi&ion  which  "  the 
Courts  of  King's  Bench,  Common  Bench  and  Exchequer 
within  his  Majefty's  Kingdom  of  England  have  or  ought 
to  have."  (52) 

In  fupport  of  the  argument  that  the  Superior  Court  had 
not  the  powers  of  the  Court  of  Exchequer,  much  reliance 
was  placed  upon  their  refufal  to  entertain  jurifdi&ion  of  a 
bill  in  equity.(53)  But  no  Court  of  the  Province  could 
well  have  aflumed,  on  any  pretence,  a  general  equity  juris- 
diction, in  the  face  of  the  opinions  repeatedly  exprefled  by 
the  Englifh  Government  upon  that  subjedt.  (54) 

Whether 


(52)  Prov.  St.  11  W.  3  (1699),  Anc.  Chart.  331. 

(53)  McNeal  v.  Bride  oak,  ante,  53,  470. 

(54)  In  England,  before  Lord  Bacon's  impeachment  and  conviction  for 
corruption,  (which,  Lord  Hale  (ays, "  gave  fuch  a  difcredit  and  brand  "  to 
his  decrees,  "  that  they  were  eafily  fet  afide,  and  made  way  in  the  Parlia- 
ment of  3  Car.  for  the  like  attempts  again  ft  decrees  made  by  other 
Chancellors,"  and  which  was  jurt  before  the  granting  of  the  Charter  to 
the  Maflachufetts  Company,)  decrees  in  chancery  were  not  revifed  by 
the  Houfe  of  Lords  fitting  judicially,  but  by  legislative  a£t  of  both 
Houfes  of  Parliament.  Hale's  Jurifdiclion  of  the  Houfe  of  Lords, 
193-195 ;  Nottingham  MSS.  quoted  in  Hargrave's  Pref.  cliii.  note. 

Under  the  Maflachufetts  Colony  Charter  the  General  Court  exer-   Chancery  ju- 
cifed  an  extenfive  chancery  jurifdi&ion,  as  appears  by  the  following  rifdi&ion  in 
examples :  Redemption  of  land  from  mortgage,  Hues  v.  Rogers,  4  Mafi.   jf1*  Mafachu* 
Col.  Rcc.  pt.  ii.  292.     Charitable  trust,  Cafe  of  Roxbury  Free  School,  4  fclU  Colony- 
lb.  pt.  ii.  434,  435,  441,  455-458  t  5  lb.  5,  6,  22.     Specific  perform* 
ance  by  executor  of  teftator's  contract,  Shoare  v.  Bofwortb,  5  lb.  36. 
Sequeftration  of  lands,  Patch  v.  Patch,  5  lb.  39.     Miftake,  Mavericke 
v.  Phillips,  4  lb.  pt.  i.  187  ?  Grofs  v.  Collecot,  5  lb.  150,  247,  273. 
Fraud,  Thatcher  v.  Thatcher,  51b.  245,  which  was  referred  to  the  county 
68  court, 
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Whether  the  authority  of  the  Court  of  Exchequer  in 
matters  of  revenue  was  a  part  of  its  jurifdidion  in  equity 

does 

court,  with  power  to  compel  a  difcovery.  In  fome  cafes,  the  want  of 
remedy  at  law  is  affigned  as  the  ground  of  jurifdi&ion  in  equity.  Ded~ 
ham  v.  Natick  Indians ,4  lb.  pt.  ii.  49)  Sears  v.  i/ooo,  5  lb.  379.  A 
confiderable  equity  jurifdi&ion  was  conferred  on  the  county  courts.  Su. 
1671,4  lb.  pt.  ii.  48S  t  1682,  5  lb.  375  *  ***S*5  N>.  477  »  Anc.  Chart. 
5*»  93>  94»  148.  And  fee  Washburn's  Jud.  Hift.  Mafs.  aft,  34; 
Plym.  Col.  Laws  of  167a  and  1685  (ed.  1836)  260,  396.  After  the 
repeal  of  the  Maflachufetts  Colony  Charter,  the  Prefident,  or  Governor, 
and  Council  exercifed  fimilar  jurifdi&ion.  Hadley  v.  Hopkins  Academy  y 
14  Pick.  264,  265.    Washburn's  Jud.  Hift.  Mais.  98. 

Immediately  after  the  Province  Charter,  the  General  Court  at- 
tempted to  eftablifh  a  Court  of  Chancery  \  but  the  acl  was  difallowed 
by  the  King  in  Council.  Prov.  Su.  4  &  5  W.  &  M.  (1692-3}  Anc 
Chart.  222,  274.  Rec  1699,  foL  256.  2  Hutchinfon's  Hift.  Mais.  31. 
4  Dane  Ab.  5 18.  6  lb.  405.  Charles  Rruer  Bridge  v.  Warren  Bridge, 
7  Pick.  368.  In  1704  Attorney  General  Nor  they  gave  an  opinion  to 
Queen  Anne  that  the  Province  Charter  conferred  no  authority  on  the 
General  Court  to  eftablish  fuch  a  court,  a  Chalmers'  Opinions,  1 8a,  1S3. 
But  Ryder  and  Strange,  as  Attorney  and  Solicitor  General,  in  173s 
gave  an  opinion  that  the  colonial  aflembly  could  eftablish  a  Court  of  Ex- 
chequer in  South  Carolina.  2  lb.  170.  The  condition  of  Chancery  jurif- 
di&ion in  the  Province  of  Maflachufetts  Bay  is  thus  exprefled  in  *'  the 
opinion  of  a  great  lawyer  in  the  Colonies,"  quoted  by  Governor  Potxmall, 
whofe  term  of  office  intervened  between  the  decifion  of  McNeal  v. 
Brideoakyuhi  fufra>  and  the  argument  upon  the  Writs  of  A  fli  fiance. 
44  There  is  no  Court  of  Chancery  in  the  charter  governments  of  New 
England,  nor  any  court  vefted  with  power  to  determine  caufes  in  equity, 
fave  only  that  the  juftices  of  the  inferior  court  and  the  juftices  or  the 
fuperior  court  refpectively  have  power  to  give  relief  on  mortgages, 
bonds,  and  other  penalties  contained  in  deeds.  In  all  other  chancery 
and  equitable  matters,  both  the  Crown  and  the  fubject  are  without  re. 
drefs.  This  introduced  a  practice  of  petitioning  the  legiflative  courts 
for  relief,  and  prompted  thofe  courts  to  intcrpofe  their  authority.  Txhefe 
petitions  becoming  numerous,  in  order  to  give  the  greater  defpatch  to 
fuch  bufinets,  the  legiflative  courts  tranfaclcd  fuch  bufineft  by  orders  or 
refolves,  without  the  folemnity  of  patting  a&s  for  fuch  purpofes  1  and 
have  further  extended  this  power  by  refolves  and  orders  beyond  what  a 
Court  of  Chancery  ever  attempted  to  decree,  even  to  the  fufpending  of 
public  laws ;  which  orders  or  refolves  are  not  fent  home  for  the  royal 
aflent."  Adminiftration  of  the  Colonies,  (3d  ed.)  81,  82.  The  jurif- 
di&ion mentioned  by  Governor  Pawnall  was  conferred  by  Prov.  Sts.  10 
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does  not  appear  to  have  been  determined  when  the  cafe  of 
the  Writs  of  Afliftance  came  up.  But  the  opinion  feems 
to  have  fince  prevailed  in  England,  that  the  revenue  juris- 
diction of  that  Court  was  ftri&ly  a  common  law  jurifdi&ion, 
although  fome  of  its  incidental  proceedings  might  take  the 
form  of  proceflcs  in  equity.  (55)  And  the  writs  of  aflift- 
ance to  officers  of  the  cuftoms  certainly  feem  to  bear  a 
clofer  analogy  to  the  common  law  writs  of  aid,  which  al- 
ways iflued  from  the  Exchequer,  than  to  the  writs  of  aflift- 
ance out  of  Chancery  to  take  pofleflion  of  lands.  (56) 

Yet  it  is  evident  that  the  exercife  of  the  jurifdi&ion  of  the 
Exchequer  by  the  Superior  Court  was  confidered  by  both 

parties 


W.  3;  12  Anne j  5  G.  it  SG.11  Anc.  Chart.  325,  326,  401,  402, 
424,  50 j.  And  fee  4  Dane  Ab.  243  ;  6  lb.  39S  ;  7  lb.  516,  518  ;  2 
Amcr.  J  u  rift,  361,  362  ;  Wafhbum's  Jud.  Hift.  Mafs.  158, 167.  Gov- 
ernor Bernard,  in  his  anfwer  on  the  5th  of  September  1763,  to  the 
"  Queries  propofed  by  the  Lords  Commiffioncrs  of  Trade  and  Planta- 
tions," for  a  copy  of  which,  taken  from  the  MSS.  in  the  King's  Li- 
brary, the  writer  is  indebted  to  Mr.  George  Bancroft,  fays  :  "  It  might 
have  been  made  a  queftion  whether  the  Governor  of  this  Province  has 
not  the  power  of  Chancellor  delivered  to  him  with  the  Great  Seal,  as 
well  as  other  Royal  Governors ;  but  it  is  impracticable  to  fet  up  fuch 
a  claim  now,  after  a  non-ufage  of  70  years,  and  after  feveral  Governors 
have,  in  eflfelt,  disclaimed  it,  by  confenting  to  bills  for  eftablishing  a 
Court  of  Chancery,  which  have  been  difallowed  at  home.  A  Court 
of  Chancery  is  very  much  wanted  here,  many  caufes  of  confequence 
frequently  happening,  in  which  no  redrefs  is  to  be  had  for  want  of  a 
Court  of  Equity.  I  am  inclined  to  think  that  if  a  complainant  in  a 
matter  of  equity  arifing  within  this  Province  fliould  file  his  bill  in  the 
Court  of  Chancery  in  England,  fuggefting  there  was  no  Provincial 
Court  in  which  he  could  be  relieved,  that  the  bill  would  be  retained,  in 
the  fame  manner  as  I  fuppofe  a  libel  in  the  high  Court  of  Admiralty 
would  be  admitted,  if  there  was  no  inferior  court  of  Admiralty  in  the 
Province,  unleft  it  was  ufed  only  to  enforce  the  neoeflity  of  eftablishing 
a  Provincial  Court  of  Equity." 

(55)  Eyr*>  C.  B.,  in  Cavutborne  v.  Campbell,  1  Anil.  208.  Lord 
Redefdale,  in  Wall  v.  Attorney  General,  n  Price,  696  &  fey.  Rogers 
v.  Maule,  3  Y.  &  Col.  Exch.  77,  79.  Attorney  General  v.  Rolling,  15 
M.  &  W.  697  s  8  Beav.  288,  note. 

(56)  Ante,  395,  396. 
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parties  to  be  very  doubtful.  No  inftance  was  fhown  in 
which  this  Court  had  exercifed  any  of  the  powers  of  the  Ex- 
chequer, w^ich  might  not  have  been  exercifed  by  the  King's 
Bench  or  Common  Bench  ;  and  it  certainly  did  not  poflefs 
all  the  powers  of  that  Court  even  in  matters  of  rev- 
enue. (57)  And  this  objedion  feems  to  have  been  thought 
the  only  one  worthy  of  notice  in  England.  (58) 
•  ;> 

A  carefuf  ^examination  of  the  fubje&  compels  the  con- 
clufion  that  the  decifion  of  Hutch  in/on  and  his  aflbciates  has 
been  too  ftrongly  condemned  as  illegal :  and  that  there  was 
at  leaft  reafonable  ground  for  holding,  as  matter  of  mere  law, 
that  the  Britifh  Parliament  had  power  to  bind  the  Colonies  ; 
that  even  a  ftatute  contrary  to  the  Conftitution  could  not  be 
declared  void  by  the  judicial  Courts ;  that  by  the  Englifh 
ftatutes,  as  pra&ically  conftrued  by  the  Courts  in  England, 
Writs  of  Affiftance  might  be  general  in  form  ;  that  the  Supe- 
rior Court  of  Judicature  of  the  Province  had  the  power  of 
the  Englifh  Court  of  Exchequer ;  and  that  the  Writs  of 
Affiftance  prayed  for,  though  contrary  to  the  fpirit  of  the 
Englifh  Conftitution,  could  hardly  be  refufed  by  a  Provin- 
cial Court,  before  general  warrants  had  been  condemned  in 
England,  and  before  the  Revolution  had  a&ually  begun  in 
America.  The  remedy  adopted  by  the  Colonies  was  to 
throw  off  the  yoke  of  Parliament ;  to  confer  on  the  judi- 
ciary the  power  to  declare  unconstitutional  ftatutes  void  ;  to 
declare  general  warrants  unconftitutional  in  exprefs  terms  ; 
and  thus  to  put  an  end  here  to  general  Writs  of  Affiftance. 


(57)  Ante,  52,  471,  482,  486,  488,  493. 

(58)  Opinion  of  De  Grey,  A.  G.,  in  1768,  ante,  452,  453.  And  fee 
Adams  to  Tudor,  Auguft  6,  18 18,  10  John  Adams's  Works,  34a. 
Governor  Pvwnall  was  too  well  acquainted  with  the  Government  and 
laws  of  the  Province,  to  have  fuggefted  in  1766,  "the  creating  in 
America,  by  A 61  of  Parliament,  Courts  of  Exchequer  for  the  exprefs 
purpofes  of  the  Crown's  revenue,"  if  it  was  clear  that  fuch  a  Court 
already  exifted  here.    Adminiftration  of  the  Colonies,  (3d  ed.)  App.  iii. 
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Gray,  Treafurer  of  the  Province  of  Maffachufetts       Ghat 
Bay,  vs.  Paxton.  ( 1 )  PA£olt. 

Rec.  1761, 

ASSUMPSIT,  «  Harrison  Gray,  of  Bofton  in  the  Coun-       foL  *35, 
ty  of  Suffolk,  Treafurer  and  Receiver   General   of  j^^j 
the  Province  of  the  Maflachufetts   Bay,"  fued   "Charles  Court,  au- 

Paxton  thori2ing"H. 
G.,  the  Prov- 
ince Treaf- 

(1)  The  cafe  of  the  Writs  of  Afliftance,  though  the  mod  important,  ^^4  £&fa 
was  not  the  only  one  which  excited  the  feeling  of  the  people  againft  the  for  m0ney 
officers  of  the  cuftoms.     There  were  alfo  feveral  fuits  at  common  law,  due  to  the 
growing  out  of  forfeitures  in  the  Court  of  Admiralty,  to  the  beft  known    Province,does 
of  which  Paxton  was  a  party.     The  ftatements  of  this  difpute  in  fome   "ot  auth°"** 
hiftories  are  confufed  and  inaccurate  by  reafon  of  omitting  to  notice  the   »ncrefor  :n  n:g 
fa£t  that  two  a&ions  were  brought  againft  Paxton*  the  firrt  in  the  name   own  name, 
of  the  Treafurer,  the  fecond  in  the  name  of  the  Province. 

The  controverfy  arofe  thus  :  The  Aft  of  Parliament  of  6  G.  a,  c.  13, 
impofed  a  duty  on  all  foreign  rum,  molaffes,  or  fugar  imported  into 
the  Colonies,  to  be  recovered  in  any  Court  of  Admiralty  or  Court  of 
Record,  "  one  third  part  thereof  for  the  ufe  of  his  Majefty,  his  heirs  and 
fucceflbrs,  to  be  applied  for  the  fupport  of  the  Government  of  the  Col- 
ony or  Plantation  where  the  fame  (hall  be  recovered,'*  one  third  to  the 
Governor,  and  the  other  to  the  informer. 

On  the  17  th  of  December  1760  a  petition  to  fecure  the  rights  of  the   Petition  of 
Province  in  this  re(pe£l  was  prefented  to  the  General  Court,  figned  by   Merchants  to 
all   the  merchants  who  a  few  weeks  later  figned   the  remonftrance   £c  ^cncr" 
againft  the  Writs  of  Afliftance,  (ante,  41a,)   except  "Nat  Wheel- 
wright," "Jofeph  Scott,"  "Jam"  Warden,"  "James  Pitts,"  "John 
Winniett,"  and  "  Sam1  Gridley."     A  comparifon  of  the  two  petitions 
shows  that  "John   Lowell"  (ante,  413,)  should  have  been   printed 
"  John  Powell."    The  petition  to  the  General  Court  alfo  bears  the 

names 
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Paxton  of  fiud  Bofton  Efijuire"  "  for  that  whereas  the  hid 
Charles  at  laid  Bofton  on  the  firft  day  of  March  Inftant  was 

Indebted 


names  of  M  John  Amory  "  and  **  Benj*  HallowdL"  44  Mak 
Archives,  446.  In  the  Bofton  Garettc  of  September  4, 1769,  J*m** 
Otis  published  a  deposition,  given  (as  he  laid)  by  Paxtm  on  the  alta 
of  February  1761  before  Judge  R*frU,  testifying  **  that  Bewjamam  Bar- 
ms Esq:  Collector  of  his  Majefty's  Cuftoms  for  the  port  of  Bofton, 
entered  into  a  Confederacy  with  the  following  perfons,  rtu  Bcmja- 
mm  HalinocU,  senior,  who  for  fome  years  pall  hath  publicly  professed 
himielf  an  enemy  to  the  Court  of  Vice- Admiralty  in  this  Province, 
and  hath  declared  the  fame  to  be  a  Nuisance,  and  ought  to  be  laid  aside, 
or  words  to  that  purpose ;  and  that  Jamus  Otis,  jun*  Esq:  who  resigned 
his  commimon  of  Advocate  General,  and  immediately  thereafter  ap- 
peared advocate  for  the  meeting  hereafter  to  be  mentioned  1  and  fun  dry 
other  perfons  who  are  fuppoJed  to  have  been  concerned  in  carrying  on 
an  illicit  trade." 

The  Houfe  of  Representatives  on  the  19th  of  December  1760  or- 
dered that  the  "  Petitioners  are  allowed  to  be  heard  upon  the  Floor  by 
their  Council,"  and  "  the  Rcgifter  of  Vice  Admiralty,  and  any  other 
Person  or  Perfons  belonging  to  that  Court,  who  may  be  affected  by 
the  confequence  of  this  application,  may  attend  (if  they  (be  cause)  at 
that  time."  A  hearing  was  had  accordingly,  at  which  Otis  appeared 
as  counsel  for  the  petitioners,  and  a  committee  appointed  by  the  House 
"  to  take  the  petition  and  all  the  papers  in  the  cafe  under  confideraiioa, 
and  report  what  they  judge  proper  for  this  court  to  a&  thereon."  Xo 
this  committee  the  Council,  after  a  hearing  on  the  26th,  joined  oth- 
ers. Journal  H.  R.  1760,  pp.  107,  122,  238.  3  Hutchinson's  HiA. 
Mafs.  89. 

The  committee  reported  that  in  fix  cafes  of  seizures  of  goods  there 
had  been  paid  "  for  procuring  information,  ^282.  6.  8  ;  "  "  charged  as 
paid  to  lawyers  more  than  legal  fees,  ^56.  12$"  for  '*  condemnation 
dues  at  5  per  cent,  ^79.  8.  3}  ; "  "  receiving  and  paying,  at  3  per  cent, 
J47.  n.  1  i ; "  and  *'  marshal's  cuftody  of  the  goods  at  3s.  per  day 
bcfides  ftorage,  £ii.  3;'*  making  the  *'  amount  of  illegal  charges 
^484.  1.  11  ;"  that  all  thefe  expenfes  were  charged  upon  the  (hare 
of  the  Province,  the  effeel  of  which  was  to  leave  it  in  one  cafe 
44  five  (hillings  and  eight  pence  farthing,"  in  another  u  thirty-eight 
(hillings  and  eight  pence,"  and  in  the  other  four  nothing  whatever; 
and  that  the  amount  due  to  the  Province  as  aforefaid  (after  deduct- 
ing £%.  12.  for  lawful  fees  of  the  Judge  of  Admiralty)  was  £475.  9.  1 1. 
Journal  H.  R.  176 1,  pp,  180,  181,  239-241.  Copy  of  Report  on  file 
in  Court  of  Common  Pleas. 
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Indebted  to  the  faid  Province  in  the  fum  of  Three  hundred 
&  fifty  feven  pounds  one  (hilling  and  eight  pence  lawful! 

money 

The  papers  on  file  in  the  Court  of  Common  Pleas  mow  that  Pax/on 
was  a&ing  as  marfhal  in  January  1756 ;  and  that  the  decrees  in  the  five 
earlieft  cafes  were  made  in  1753,  1756,  and  1759  by  George  Cradock 
as  Deputy  Judge,  and  in  the  fixth  in  1760  by  Chambers  Kujfell  as 
Judge  of  the  Court  of  Vice  Admiralty.  Vid.  ante,  233,  426  &  427 
notes;  Washburn's  Jud.  Hid.  Mais.  184.  It  was  cuftomary  for  the 
Judges  of  that  and  other  Courts  of  civil  law  in  the  Colonies  to  appoint 
Deputies.  1  Doug.  Hill.  N.  A.  4S4.  Governor  Pownall's  Mcffage, 
foft  Appendix  III. 

The  Houfe  of  Rcprefentatives,  upon  the  recommendation  of  their  Refolve  of 
committee,  on  the  1 3th  of  January,  1761,  "  Refolved  that  Harrifon  Gray,  the  General 
Efq.  the  Province  Treafurer,  be  and  hereby  is  im powered  and  directed  Court, 
to  demand  and  receive  the  aforefaid  fum  of  475^  9s.  1  id  of  the  re- 
fpeftivc  perfons  from  whom  it  (hall  appear  to  be  due  %  and  in  cafe  of  their 
refuting  or  ncglecling  payment  for  the  fpace  of  one  month  after  demand, 
to  bring  an  aclion  or  actions  at  common  law  for  recovery  of  (aid  fum,  to 
the  ufe  of  his  Majefty,  to  be  applied  to  the  fupport  of  this  Government 
as  this  Court  (hall  hereafter  d'trecV  Journal  H.  R.  1761,  p.  181. 
Hutcbinfon  fays,  *'  Oppofition  however  was  made  in  Council;  and  it 
was  plainly  (hewn  that  no  fuch  action  could  lie.  The  Superior  Court 
having  all  the  powers  within  the  Province  of  the  Court  of  King's 
Bench  in  England,  might  put  a  flop  to  the  proceedings  of  the  Court  of 
Admiralty,  whenever  it  took  cognizance  of  a  caufe  not  within  its  juris- 
diction, by  a  writ  of  prohibition ;  but  in  this  cafe  jurifdiction  had  been 
exprcflly  given  by  an  Aft  of  Parliament  to  the  Court  of  Admiralty. 
The  Province  might  have  appeared  by  an  attorney,  and  have  taken  ex- 
ceptions to  the  decree,  and,  if  the  exceptions  had  not  prevailed,  might 
have  brought  an  appeal  to  the  High  Court  of  Admiralty  in  England  1 
but  the  opportunity  was  wilfully  flipped,  and  there  was  now  no  remedy. 
It  was  faid,  however,  that  the  people  were  diflatisfied,  and  that  it  would 
not  be  believed  that  there  was  no  remedy,  unlefs  there  was  a  trial :  and 
a  majority  of  the  Council  concurred  with  the  Houfe."  3  Hutchinfon's 
Hift.  Mafs.  90.  Upon  the  power  of  the  Superior  Court  of  Judicature 
to  iflue  a  writ  of  prohibition  to  the  Court  of  Vice-Admiralty,  fee  Dum- 
mer's  Defence  of  the  New  England  Charters  (Bofton  ed.  1745)  26-29; 
Scot  lay  v.  Dunn,  ante,  74. 

The  Governor,  in  a  meflage  to  the  Houfe  on  the  1 6th  of  January,  ob-  Aftion  of  the 
jecled  "  that  this  money  is  part  of  His  Majefty's  Revenue,  granted  to  Governor, 
him  by  A cl  of  Parliament/'  and  therefore  muft  be  fued  for  by  his  At- 
torney General,  though,  when  recovered,  to  be  received  by  the  Treafu- 
rer;  and   that  the  propofed  Refolve  "would  amount  to  altering  an 

Aa 
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money  for  fo  much  lawfull  money  before  that  time  had  & 
received  by  the  faid  Charles  to  6c  for  the  life  of  the  Prov- 
ince aforefaid,  and  the  faid  Charles  being  fo  Indebted  then 
and  there  prom i fed  the  faid  Province  to  pay  the  fame  on 
demand  yet  the  faid  Charles  tho'  often  requefted  has  not 
paid  the  fame  Aim  but  negle&s  it.  To  the  damage  of  the  (aid 
Harrifon  Gray  in  his  faid  capacity  the  fum  of  Three  hundred 
and  fixty  Pounds."  Writ  dated  March  18th  1761,  and 
returnable  at  July  term  1761  of  the  Inferior  Court  of 
Common  Pleas.  (2) 

And  the  faid  Charles  comes  6c  defends  &c.  &  prays  Judg- 
ment of  the  Writ  aforefaid  6c  that  the  fame  may  be  abated. 
For  iflt.  The  Plaintiff  herein  fues  in  an  Indebitatus  affump- 
fit,  And  yet  has  not  in  his  Declaration  (hewed  that  the 
faid  Charles  was  ever  indebted  to  the  Plaintiff  or  ever 
promifed  him  to  pay  him  anything  or  broke  any  Promife, 
Contract  or  Agreement  with  or  to  the  Plaintiff.  2"^. 
According  to  the  Plaintiff's  own  (hewing  the  money  alledged 
to  be  received  by  the  faid  Charles  was  to  the  Ufe  of  the 
Province  of  the  Maffachufetts  Bay,  6c  the  Debt  6c  Promife 
grounded  thereon  were  to  the  faid  Province,  And  the  right 
of 

A£t  of  Parliament,"  and  therefore  refufed  his  aflent.  The  Houfe  on 
the  27th  replied,  "  We  are  far  from  apprehending  that  a  refolve  of  this 
Court  can  alter  an  A 61  of  Parliament.  We  are  quite  fenfible  that  if 
an  A&  of  this  Court  should  obtain  the  royal  ian&ion,  it  cannot  do  it. 
Every  Alt  made  by  the  General  Court  or  Aflembly  of  this  Province  is 
voidable  ;  becaufe  the  fame  may  be  difallowed  by  His  Majefty  :  Every 
Aft  we  make  repugnant  to  an  Alt  of  Parliament  extending  to  the 
Plantations  is  (jffo  facto)  null  and  void,"  and  that  they  held  the  King's 
Prerogative  as  facred  as  the  People's  liberties ;  but  that  this  money 
was  the  Province's,  not  the  King's,  and  the  form  of  the  grant  by  Par- 
liament was  the  fame  as  that  ufed  in  Provincial  Revenue  A£b,  which 
had  been  always  approved  by  the  King.  The  Governor,  after  another 
proteft,  on  the  31st  of  January  finally  approved  the  refolve.  Even 
Hutcbinfon  (ays,  "  this  objection  from  the  Governor  was  really  of  no 
weight."  '*  But  he  hoped  to  prevent  Mr.  Otis  from  carrying  on  the 
fuit."  Journal  H.  R.  1761,  pp.  341-247.  3  Hutchinfon's  Hift.  Mass. 
90,  91.  a  Minot's  Hift.  Mafs.  80-86. 
(a)  Writ  on  file  in  Court  of  Common  Pleas. 
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of  a£tion  accruing  on  the  Breach  of  Aich  Promife  was  to  the 
faid  Province  &  not  td  the  Plaintiff  according  to  his  own 
Shewing.  3<"j-  The  Plaintiff  has  not  in  his  Declaration 
fhewed  or  alledged  any  Matter  or  Caufe  Sufficient  to  intitle 
him  to  bring  forward  as  he  doth  this  A&ion  &  maintain  the 
fame.  All  thefe  things  the  Defendant  is  ready  to  verify, 
Wherefore  he  prays  Judgment  that  this  Writ  be  abated  & 
for  cofts."  (3) 

This  plea  was  overruled  by  the  Inferior  Court.  (4)    The       In  Inferior 
defendant  then  pleaded  the  general  iflue,  which  was  joined  ^tcmcn?  "* 
by  the  plaintiff  (5)  and  fubmitted  to  the  jury,  who  returned  overruled  and 
a  verdift  for  the  plaintiff  of  JE357.  1.  8.  and  cofts,  (6)  upon  ^m  n"! 
which  judgment  was  rendered.  (7)    The  defendant  appealed,  plaintiff, 
and  at  Auguft  term  1 761  of  the  Superior  Court  "the  par- 
ties  appeared   and   being  fully   heard    upon    the    plea    in 
abatement  (8),  it  is  confidered  by  the  Court  that  the  writ 
abate 

(3)  Plea  in  abatement  on  back  of  writ.    Rec.  1761,  fol.  235. 

(4)  Rec.  1761,  fol.  235. 

(5)  Pleadings  indorfed  on  writ. 

(6)  Verdia  on  file. 

(7)  Rec.  176 1,  fol.  135.     Governor  Bernard  in  a  letter  to  the  Lords  Governor 

of  Trade  of  Auguft  6th  176 1,  fpeaks  of  this  adlion  as  "  being  one  of  the  Bernard's  re- 
firft  fruits  of  M?  Barrons's  confederacy,  in  which  I  had  a  principal  share  ??Ljr10  C 
of  trouble,  it  being  particularly  defigned  by  fome  of  M?  Barrons's 
friends,  to  involve  me  in  a  difpute  with  the  General  Court,  which  how- 
ever I  prevented."  "  This  caufe  is  determined  again  ft  Mf  Paxton  in 
the  Inferior  Court,  &  he  has  appealed  againft  that  determination  to  the 
Superior  Court.  If  judgement  should  be  given  againft  M*  Paxton 
in  this  Court  alfo,  thefe  two  points  will  be  fettled  1  1.  That  Money 
paid  in  purfuance  of  a  decree  of  the  Court  of  Admiralty  having  jurif- 
dicTion  in  the  cafe,  and  unappealed  from,  may  be  recovered  in  a  Court 
of  Common  Law  by  other  perfons  for  other  ufes,  notwithftanding  fuch 
decree.  2.  That  money  given  by  Alt  of  Parliament  to  His  Majefty 
for  the  ufe  of  the  Province  can  be  recovered  by  the  Provincial  Treas- 
urer ex  officio  f  without  the  intervention  of  the  King's  A  ttorney  or  any 
perfon  acVing  by  authority  under  His  Majefty."  2  Bernard  Papers,  46. 
As  to  Barons  *  *vid.  ante,  425  note,  492,  and  his  Petition  to  the  Gen- 
eral Court,  January  16,  1762,  in  Bofton  Evening  Poft,  June  n,  1770. 

(8)  In  John  Adams's  Diary,  immediately  after  his  account  of  the 
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1761. 

Gray 

PlXTON. 

In  Superior 
Court  writ 

abated  and 
judgment  for 
defendant. 


Adams's  re- 
port of  the 
argument. 


abate  and  that  the  judgment  of  the  Inferior  Court  aibre- 
faid  be  revericd  (9}  and  that  the  faid  Charles  Paxton  recover 

again  ft 


Dorchester 

Prop  rie  ton 
v.  Alan. 


Writs  of  Afliftance,  are  the  following  unfinished  notes  of  the  argu- 
ment, which  are  not  published  in  his  Work**  and  are  now  printed  by 
pcrmiflion  of  Mr.  CharUt  Francis  Adams  t 

"  Gray  v.  Pax t$ti,  Otis  drew  a  writ  f>r.  Paxton  for  Money  had  & 
"reed  to  the  ufe  of  the  Province.  Prat  pleaded  in  abatement, 
14  That,  altho  the  fuit  was  brot  hi  Grays  name,  altho  Gray  was  Plan. 
**  tiff,  yet  no  prom!  fe  was  allcdged  to  have  been  made  to  Gray.  The 
"  Deft  is  alleged  to  he  indebted  to  the  Province,  for  money  re'd  to  the 
■*  Provinces  ufc,  and  to  have  promt  fed  to  pay  it  to  the  Province,  yet 
"  the  Province  is  not  Plaintiff-  It  is  Grayv*  Paxtont  but  it  should  have 
"  been  the  P ravine*  of  the  Maffacbufetts  Bay  v.  Pax/on.  The  Treafu- 
*' rer  and  Receiver  General  has  not  a  Right  ex  Officio,  to  demand,  foe 
•*  for  and  recover  all  Monies  that  are  due  to  the  Province.  No  more 
M  man  a  Nobleman's  it c ward  has  to  Aie  for  and  recover  the  demands 
**  of  the  Nobleman  ;  No  more  than  the  Cashier  of  the  Bank  of  Eng- 
"  land  has  to  fue  for  and  recover  all  Monies  due  to  the  Bank  of  Eng- 
14  land.  A  ft e  ward  may  fue,  but  not  in  his  own  Name ;  he  muft  ft*e 
"in  the  Name  of  his  Matter.  The  Cafliicr  may  fue,  but  not  in  his  own 
'*  Name  ♦  he  muft  fue  in  the  Name  of  the  Govr  &  Company  of  y*  Bank 
"of  England.  A  corporate  body  is  one  Perfon  tn  Law  and  may  fue  or 
"be  fued.  And  there  is  an  Jnftance,  before  the  Court  this  term,  to 
*■  your  own  Dockctt,  of  a  fuit  brof  by  a  Town,  the  'Toxvn  tfDercbtrter  v*. 
•*  A  B  &c.  There  is  a  fpecial  Law  of  this  Province,  which  impowen." 
The  cafe  here  referred  to  is  doubt lefs  "  the  Proprietors  of  the  com- 
mon and  undivided  lands  in  Dorchefter*  now  in  Stougnton,  who  fue  by 
James  Fofter,  Richard  Hall,  and  Jofeph  He  win  a  Committee  for  that 
purpofe,**  *V.  Joseph  Man.  Mats  */*  Dvrebeftee  Proprietor  1*  Rec.  1761, 
fol.  131.  The  files  of  the  Superior  Court  in  that  cafe  have  not  been 
found.  Thole  of  the  Inferior  Court  show  that  That  her  was  counfel  for 
the  defendant  and  Prat  fur  the  plaintiff.  The  provincial  ftatute  alluded 
to  is  probably  the  atl  of  1 1  W.  3  (1  £$9),  which  authorize*  every  town 
trcafurer  •*  to  demand  and  receive  all  debts,  rents  and  dues  belonging  or 
owing  to  fuch  town,  or  the  poor  thereof,  and  to  fue  for  and  recover  the 
fame  by  due  procefs  in  the  law,"     A  tic.  Chart.  341. 

(9)  The  decifion  that  the  action  should  have  been  brought  in  the  name 
of  the  Provinccj  and  not  of  Hurrifin  Gray,  its  Treafurer,  was  doubt  - 
left  correcl.     Bain&riJge  t.  Drumiey  6  Mafs.  a^S-     hifi  v.  JF>J/**r,  c 
Greenl.  17 1*  State  v.  Boies,  a  Fairf.  474*   J 
jfi 1*     Dugan  v*  United  Siqiesw  j  Wheat,  1  * 
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againft  the  faid  Harrifon  Gray,  Trcafurer  and  receiver  as 
aforefaid  cofts  taxed  at  £4.  6.  9."  (10) 


(10)  Rcc.  1761,  fol.  235.    On  the  27th  of  Auguft  1761  Governor  ^  7thDec.  " 
Bernard  wrote  to  the  Lords  of  Trade  thus  :  «« Gray  ag*  Pax  ton.    This   1761." 
caufe  was  determined  without  a  jury,  by  a  plea  of  abatement  to  the 
writ,  which  the  Court  determined  in  favor  of  the  defendant.    The  point   Governor 
upon  which  it  turned  was  that  the  Treafurer  could  not  fue  for  the   Bernard's 
money  ex  officio ;  and  there  was  no  order  of  the  General  Court  to  ena-  report  of  the 
ble  him.     There  has  been  an  order  made  fince  the  bringing  this  writ ;  "na*  decifion. 
and  it  is  expected  that  a  new  writ  will  be  brought  in  purfuance  of  that 
order;  and  then  will  arife  another  queftion,  whether  an  order  of  the 
General  Court  can  enable  a  perfon  not  authorized  by  his  office  to  fue 
for  money  given  to  the  King  by  Alt  of  Parliament.     My  reafons  for 
the  negative  your  Lordships  will  fee  in  the  Votes  of  Jan7  1761,  pa.  346." 
2  Bernard  Papers,  51. 

This  ftatement  is  not  quite  accurate  ;  for  the  refolve  "  made  fince  the 
bringing  this  writ,"  to  wit  on  the  15th  of  April  1761,  was  fubftantially 
in  the  fame  terms  as  the  refolve  of  January  1 3th.  Ante,  543  note.  Poft9 
548  note. 

On  the  2 ad  of  July  1761,  John  Potvnall  wrote  to  Governor  Bernard*,   i7xoru:ta  t 
"  The  fees  and  charges  of  proceedings  in  Admiralty  courts  are  become  fee$  \n  j±£m 
fo  shamefully  exorbitant,  as  to  be  matter  of  notice  to  Government,  and  miralty. 
have  been  in  one  or  two  cafes  pretty  feverely  cenfured  by  the  Council." 
9  Bernard  Papers,  a  23. 

On  the  17  th  of  May  1764,  Governor  Bernard  wrote,  it  would  feem  Governor 
to  Lord  Egremont,  "  When  I  first  came  to  this  government,  feizures  Bernard's 
were  much  more  frequent  than  they  have  been  for  two  or  three  years  fellehood. 
paft.  They  were  all  made  by  one  officer  only  (Mr.  Pax  ton  the  furveyor 
of  the  port)  and  wholly  by  means  of  private  intelligencers,  who  were 
never  difcovered.  To  encourage  thefe,  It  has  been  ufual  to  allow  the 
profecutor  a  fum  of  money,  about  ten  or  fifteen  per  cent,  of  the  value 
of  the  feizure,  to  pay  for  private  intelligence,  upon  no  other  Voucher 
than  his  own  oath  that  he  had  engaged  to  pay  that  fum  to  the  intelli- 
gencer. This,  with  the  confent  of  all  parties,  was  inferted  in  the  profe- 
cutor's  bill  of  charges,  and  allowed  by  the  Judge.  There  was  no  dan- 
ger that  this  would  be  ufed  to  the  King's  detriment :  for  as  the  Governor 
paid  as  much  as  the  King,  it  mud  be  fuppofed  that  he  would  take  care 
that  the  fums  allowed  should  be  neither  exorbitant  nor  unneceflary."  3 
Bernard  Papers,  216.  This  la  ft  ftatement  can  hardly  be  called  anything 
but  a  wilful  falfehood  \  for  it  was  the  charging  of  all  thefe  expenfes  on 
the  share  which  belonged  to  the  King  for  the  ufe  of  the  Province,  which 
occafioned  the  fuit  reported  in  the  text.    Ante,  54a,  note. 
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Provinci 
a;. 

Paxton. 
Rcc.  1762, 
fol.  303. 

Judges  and 
jurors  arc  not 
difaualified  by 
their  interefl 
as  inhabitants 
of  the  Prov- 
ince from  fit- 
ting in  a  civil 
action  brought 
by  the  Prov- 
ince to  recov- 
er money  due 
to  it. 

The    Gen- 
eral Court 
may  authorize 
the    Province 
Treafurer  to 
fue  in  behalf 
of  the  Prov- 
ince for  mon- 
ey granted  by 
A  a  of  Parli- 
ament to  the 
King   for   the 
funport  of  the 
Province. 

Money  paid 
under  a  decree 
of  the    Court 
of  Vice-Ad- 
miralty can- 
not be  recov- 
ered back  by 
an  aclion  at 
common  law. 


Province  of  Massachusetts  Bay  vs.  Paxton. 

ON  the  21  ft  of  September,  1761,  a  new  a&ion  was 
brought  in  the  name  of  "the  Province  of  the  Mafia- 
chufetts  Bay  in  New  England,  which  fues  by  Harrifon  Gray 
of  Bofton  in  the  County  of  Suffolk  Efq?  Treafurer  and 
Receiver  General  of  the  fame  Province,  who  by  an  Order 
of  the  Great  and  General  Court  of  faid  Province  held  at 
faid  Bofton  on  the  twenty-fifth  day  of  March  A.  D.  1761,(1) 
is  fpecially  im powered  to  fue  on  the  behalf  of  faid  Prov- 
ince," returnable  at  October  term  of  the  Inferior  Court,  in 
which  the  plaintiff  declared  in  aflumpfit  "  for  that  whereas 
the  faid  Charles  of  faid  Bofton  on  the  firft  day  of  September 
laft  was  Indebted  to  the  faid  Province  in  the  Aim  of  Three 
hundred  and  fifty-feven  pounds  three  {hillings  and  eight  pence 
lawful  money  for  fo  much  lawful  money  before  that  time 
had  and  received  by  the  faid  Charles  to  and  for  the  ufe  of 
the  Province  aforefaid,  and  the  faid  Charles  being  fo  In- 
debted then  and  there  promifed  the  faid  Province  to  pay 
the  fame  on  demand,  yet  the  faid  Charles  though  often  re- 
queued has  not  paid  the  fame  fum,  but  neglects  it,  to  the 
damage  of  the  faid  Province,  as  they  fay  by  the  faid  Harrifon 
Gray  who  fues  as  aforefaid  the  fum  of  Three  hundred  and 
fixty  pounds."  (2) 

"And  the  faid  Charles  by  Benjamin  Prat  his  Attorney 
comes  and  fays  that  this  Honourable  Court  ought  not  to  take 

cognizance 

(1)  This  refolve  was  in  fed  parted  on  the  15th  of  April,  1761,  and 
was  prccifely  like  that  of  January  13th,  1761,  (antey  543,  note,)  except 
in  extending  the  authority  to  any  fucceflbr  of  the  prefent  Treafurer,  and 
in  not  requiring  any  delay,  after  demand  and  refusal,  before  bringing  fuit. 
Journal  H.  R.  1761,  p.  339.    23  General  Court  Rcc.  73a. 

(a)  Rec.  176a,  fol.  303.     Copy  of  Writ  on  file. 
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cognizance  of  this  caufe,  nor  he  in  this  Court  be  held  to 

anfwer  therein.     For  that  all  the  Judges  of  this  Honourable 

Court  and  all  the  Jurors  there  Returned  for  the  Trial  of 

all   Causes  there   to   be  tried  by   a   Jury    are  Inhabitants 

within  (aid  Province  and  diredly  Interefted  in  the  Event  of  Plea  to  the 

this  Suit.     And  this    he   is  ready  to  verify,  wherefore  he  Jurisdiction. 

prays  Judgment  whether  this  is  a  Court  competent  to  hear 

and  try  this  Caufe,  and  that  he  may  not  be  held  here  to 

anfwer  therein.  (3) 

"  Which  plea  if  overruled  the  faid  Charles  refer ving  to  Pica  to  the 
himfelf  the  benefit  thereof  in  any  Courts  to  which  this  P.,ainliff,» 
Caufe  may  be  carried,  and  alfo  referving  to  himfelf  all  Ex- 
ceptions to  the  Plaintiff's  Appearance  defends  &c*  and 
prays  Judgment  of  the  Plaintiff* s  Writ  aforefaid,  becaufe  he 
fays  there  is  no  Law,  Letter  of  Attorney,  or  any  other  A& 
or  Thing  fufficient  in  Law  to  warrant  the  plaintiff  in  fuing 
by  the  faid  Harrifon  Gray  Efqr  or  to  enable  him  here  to  ap- 
pear and  profecute  the  fame  A&ion  as  he  there  did  and  in 
and  by  the  Writ  and  Declaration  aforefaid  is  fuppofed.  And 
this  the  faid  Charles  is  ready  to  verify,  wherefore  he  prays 
Judgment  that  this  Writ  be  abated  and  for  Cofts. 

"  Saving  which    if  overruled   and    referving   the  benefit  General  iflue. 
thereof  and  all  Exceptions  the  faid  Charles  fays  he  never 
prom i fed  the  faid  Province  in  manner  and  form  as  faid  Prov- 
ince declares  and  thereof  puts  &c*  "  (4) 

The  Court  overruled  the  pleas  in  abatement,  and  contin-  Trial, verdict, 
ued  the  cafe  for  trial  to  January  term  1762,  when  "the  cafe   and  judgment 
after  a  full  hearing  was  committed  to  the  Jury  who  were  t?ff  in^nferior 
fworn  according  to  Law  to  try  the  fame,  who  Returned  their  Court. 
Verdidl  thereon  upon  Oath,  that  is  to  fay,  they  find  for  the 
Plaintiff  the  fum  fued  for."    Judgment  was  rendered  accord- 
ing^ 


(3)  "  Jurymen  and  Judges,  belonging  to  this  Province,  fat  in  the  cafe 
of  Gray  and  Pax  ton,  though  interefted,  for  the  heceflity."  John  Adams, 
in  Diary  of  November  5, 1761,  a  John  Adams's  Works,  138.  Et  via*, 
ante,  531,  note,  for  fimilar  cafes. 

(4)  Pleas,  and  Copy  of  Record  of  Inferior  Court,  on  file. 
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Pax  eon's  peti- 
tion for  the 
appointment 

of  a  Special 
J  uft  ice* 


Timothy 

Kugglcs  ap- 
pointed a  Spe- 
cial J  u  ft  ice. 


Adams1*  ac- 
count of 
Ruggle*. 


tngty,  and  the  defendant  appealed  to  the  Superior  Court,  (5) 
and  on  the  27th  of  January  entered  into  a  recognizance  in 
the  futn  of  Ten  Pounds  with  Samuel  J$*uincj  and  Ptlbam 
Winflaw  as  fu relies  to  profecute  his  appeal  with  effect.  (6) 

Paxtm  then  prefented  a  petition  to  the  Governor  and 
Council,  reprefenting  "That  your  Petitioner  was  fued  at  the 
tail  October  Court  by  faid  Province,  for  three  hundred 
fifty  ftven  pounds  three  (hillings  and  eight  pence,  and 
Whereas  faid  action  is  to  be  tried  at  the  Supcriour  Court 
now  holden  at  Bofton,  and  the  pretended  caufe  of  Action 
arofe  on  Matters  Adjudged  in  the  Court  of  Admiralty  by 
His  Honour  Judge  Ruffe  11  ;  your  Petitioner  imagines  that 
He  cannot  with  propriety  fet  by  means  whereof  there  will 
be  only  four  Judges  and  fo  the  Court  may  be  equally 
divided  which  will  be  attended  with  very  great  incon- 
venience as  there  arc  feveral  points  of  Laws  of  much 
Importance  to  be  fettled  in  faid  caufe,  and  which  can* 
not  be  conclufively  done  without  a  Majority  of  the  Court, 
Wherefore  your  Petitioner  prays  Your  Excellency  and 
Honors  would  appoint  a  fpccial  Jufttce  to  fit  in  faid  caufe,  in 
the  place  of  His  Honor  Judge  RufTell,  fo  that  there  may 
be  a  full  Court :  and  Whereas  your  Petitioner  hath  in 
faid  Action  pleaded  to  the  Jurifdiction  of  the  Court,  he 
prays  he  may  not  by  this  petition  be  understood  to  give  up 
faid  plea,  or  any  others  ;  the  right  of  which  he  ex  pre  illy 
begs  leave  to  refer  ve.     And  as  in  Duty  bound  &c^  "  (7) 

The  Governor  and  Council  accordingly  ilTued  a  Commis- 
fion  to  Tim&iby  Ruggla^  (8)  reciting  the  firil  feet  ion  of  the 

Province 

(5)  Copy  of  Record  of  Inferior  Court,  Verdi  ft  and  Bill  of  Coft*,  00 

Ik 

(£)  Recognizance  on  file. 

(7}  44  Ma  A.  Archives,  454-  It  was  ufual  to  appoint  fpecU)  ju  ft  ices 
to  lit  in  particular  cafes,     Washburn**  Judicial  Hill,  Mais.  155-15!*. 

<H)  J*bn  Jdamt  relates  that  RuggUs,  when  Chief  Juftwe  of  the 
Worcefter  Court  of  Common  Pleas,  in  May,  1761,  upon  bearing  of  the 
cleclion  of  James  Otis  into  the  Boufe  of  Rcprefenta rives,  faid  :  *4  Out 
of  this  cleft  ion  will  a  rife  a  damned  faftion,  which  will  shake  this  Prov- 
ince to  its  foundation,"  Adams  to  Tudor,  Mai  v.* 
Adams's  Works,  14ft. 
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Province  A£t  of  1 1  William  3,  which  eftablifhed  the  Supe- 
rior Court  of  Judicaturey  and  proceeding  thus  :  — 

<c  We  therefore  repofing  efpecial  Truft  and  Confidence 
in  your  Loyalty,  Prudence  and  Ability  have  afligned  confti- 
tuted  and  appointed  and  do  by  thefe  Prefents  aflign  consti- 
tute and  appoint  you.  the  faid  Timothy  Ruggles  to  be  a 
Juftice  of  our  Superior  Court  of  Judicature  &c*  for  the 
tryal  of  a  Caufe  depending  on  an  Appeal  in  the  faid  Court 
now  holden  at  Bofton  in  and  for  the  County  of  Suffolk  be- 
tween Charles  Paxton  Efq:  Appellant  and  [the  Province  of 
the  Maflachufetts  Bay  in  New  England,  which  fues  by  (9)] 
Harrifon  Gray  Efqr.  Treafurer  and  Receiver  General  of  the 
Province  aforefaid  Appellee,  in  the  room  of  Chambers  Rus- 
fell  Efq!  one  of  the  ftanding  Juftices  of  our  faid  Court  who 
declines  to  fit  as  Judge  in  the  faid  Caufe  being  interefted  in 
the  Event  thereof.  And  we  do  hereby  Authorize  and  im- 
power  You  to  have,  ufe,  exercife  and  execute  all  and  singu- 
lar the  Powers,  Authorities,  and  Jurifdi&ions  to  Juftices  of 
our  faid  Court  belonging  or  in  any  wife  appertaining  fo  far 
as  it  relates  to  the  faid  Cafe  ;  and  with  other  our  Juftices  of 
the  faid  Court  (or  any  of  them  fo  as  to  make  a  Quorum  of 
faid  Court)  to  hear  and  determine  faid  Cafe  and  Matter,  and 
to  give  Judgment  therein  and  award  Execution  thereupon, 
and  to  do  that  which  to  Juftice  therein  appertains  according 
to  Law."  (10) 

At  February  term  1762  of  the  Superior  Court,  "both 
parties  appeared,  and  the  pleas  in  abatement  (as  on  file) 
having  been  argued  and  overruled,  The  cafe  after  a  full 
hearing  was  committed  to  a  Jury  fworn  according  to  Law 
to  try  the  fame,  who  returned  their  verdi&  therein  upon 

oath, 


1762. 

Province 

a/. 
Paxton. 


In  Superior 
Court,  pleat 
in  abatement 
overruled. 


(9)  The  words  in  brackets  are  interlined  both  in  the  original  commis- 
sion and  in  the  copy  in  the  Book  of  Commiflions,  1 756-1 767,  fol.  262, 
in  the  office  of  the  Secretary  of  the  Commonwealth. 

(10)  The  original  commiffion,  dated  February  23, 1762,  is  on  file  with 
the  papers  in  the  cafe,  and  bears  a  certificate  of  Hutcbinfon  as  Lieuten- 
ant Governor  that  Ruggles  qualified  under  it  on  the  25  th  of  February. 
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1762. 

Province 

*v. 
Paxton. 

Verdict  and 
judgment  for 
defendant. 


oath,  that  is  to  fay,  they  find  for  the  appellant  reversion  of 
the  former  judgment  and  cofts.  It's  therefore  Confidered 
by  the  Court  that  the  former  judgment  be  reverfed,  and  that 
the  faid  Charles  Paxton  recover  againft  the  Province  of  the 
Maflachufetts  Bay  who  fued  by  Harrifon  Gray  Efq.  Treas- 
urer thereof,  Cofts  taxed  at  £6.  1.  o."  (11) 


Bernard's  ac- 
count. 


Hutchinson's 
report. 


Adams's 
comments. 


(11)  Rec.  176a,  fol.  203.  Verdict  and  bill  of  cofts  on  file.  On  the 
1  ft  of  March,  176a,  Governor  Bernard  wrote  t  The  caufe  of  Mr.  Gray 
ags*  Paxton  has  been  heard  in  the  Superior  Court  when  purfuant  to  the 
direction  of  all  the  Judges  the  jury  found  a  verdict  for  the  defendant." 
a  Bernard  Papers,  81.     S.  P.  February  27,  176a,  lb.  19. 

Hutcbinfon's  report  is  more  particular :  "  When  the  caufe  came 
upon  trial,  it  was  very  feebly  fupported,  by  shewing  that  the  charges 
ought  not  to  have  been  allowed  by  the  Court  of  Admiralty ;  and  by  rep- 
refenting  that  Court  as  not  congenial  with  the  fpirit  of  the  English  Con- 
ftitution,  for  which  reafon  no  indulgent  conftruction  ought  to  be  allowed 
to  their  proceedings.  The  Court  fummed  up  the  caufe  to  the  jury,  fo  as 
to  shew  that  the  action  had  not  been  fupported ;  and  cautioned  them 
againft  departing  from  the  rules  of  law,  and  confequently  from  their 
oaths,  in  compliance  with  popular  prejudices  ;  and,  contrary  to  the  pre- 
vailing expectation,  they  found  cofts  for  the  defendant."  He  then  refers 
to  the  acknowledgment,  by  the  two  houfes,  of  the  authority  of  Acta  of 
Parliament,  (ante,  544,  note,)  and  adds  :  "  Juries  were  difpofed  to  receive 
the  law  from  the  Court,  and  could  not  eafily  be  induced  to  depart  from 
their  oaths."  3  Hutchinlbn's  Hift.  Mafs.  91,  9a.  As  to  the  jurors* 
oath,  n>id.  pnftt  note  to  Er*ving  v.  Cradock. 

"  Who  is  it  that  has  always  given  his  opinion  in  favor  of  prerogative 
and  revenue,  in  every  cafe  in  which  they  have  been  brought  in  queftion, 
without  one  exception  ?  Who  is  it  that  has  endeavored  to  bias  fimple 
juries,  by  an  argument  as  warm  and  vehement  as  thofe  of  the  bar,  in  a 
cafe  where  the  Province  was  contending  againft  a  cuftom-houfe  officer  ? 
And  what  were  the  other  means  employed  in  that  caufe  againft  the  res- 
olutions of  the  General  Aflembly  ? "  John  Adams's  Diary,  December 
30,  1765,  a  John  Adams's  Works,  170. 

But  there  can  be  no  doubt  that  the  Judges  of  the  Superior  Court  rightly 
held  the  decree  in  Admiralty  to  be  conclufive.  Gel/ton  v.  Hoyt9  3 
Wheat.  318.  Baxter  v.  Neiv  England  Marine  Ins.  Co.,  6  Mafs.  277. 
Whitney  v.  Walsb,  1  Cush.  29. 
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Ervino  vs.  Cradock.  Ervwo 

v. 
Cradock. 

TRESPASS  by  John  Erving  againft  George  Cradock,  ^i^1' 
u  for  that  the  faid  George  on  the  twenty-fixth  day  of  Tnc  owner  ^ 
April  lad,  with  force  and  arms  at  faid  Bofton  took  the  faid  a  ship  and 
John's  Brigantine  called  the  Sarah,  his  Tackle,  Apparrell,  gftJ^SJ 
Gunns,  Boat,  and  two  barrels  and  an  half  of  Gunpowder  the  revenue 
belonging  to  her,  and  his  Cargoe  on  board  her,  viz,  forty  reels  {*]Jj,,/JM*  !j" 
of  Cable  Yarn,  one  bale  of  Canvas,  eighty  five  bundles  of  Court  of 
Russia  Duck,  four  hundred  and  fifty  nine  bars  of  Steel,  two  Vice-Admir- 
hampers  of  Stone  ware,  two  cafes  of  Geneva,  one  bundle  of  pounded  with 
Brushes,  one  cafe  of  painted  Canvas,  one  box  of  China  the  Govem- 
ware,  one  cafe  of  ftriped  Holland,  all  of  the  value  of  one  {j^J^^  of™' 
thoufand  pounds  Sterling,  and  carried  them  away,  and  de-  that  Court,  by 
tained  them  untill  the  faid  John  made  a  fine  by  five  hundred  {J^JJj^f 
and  fifty  five  pounds,  four  shillings,  and  four  pence  Sterling,  the  property ; 
with  the  faid  George  for  having  the  delivery  of  the  faid  Brig-  ™*£f£^ 
amine,  Tackle,  Apparrell,  Gunns,  Boat,  and  Cargoe,  contrary  ;n  trefpaft  for 
to  the  King's  peace,  and  to  the  Damage  of  the  faid  John,  as  Jj;e  ft"""** 
he  faith  the  Sum  of  a  thoufand  Pounds."  Writ  dated  March  agjnft'&c 
24th,  1 761,  and  returnable  at  July  term  1761  of  the  Court  exprefc  in- 

r  r^  ni  ftru&ions  of 

of  Common  Pleas.  the  Superior 

The   defendant  pleaded  the   general  iffue,  the  plaintiff  Court,  re- 
joined iffue  (1)  and  obtained  a  verdift,  (2)  upon  which  the  ^afb/the1" 
court  of  common  pleas  rendered  judgment,  and  the  defend-  plaintiff;  and 
ant   appealed  to  the  Superior  Court,  in  which  at  Auguft  the  c.ou*\ 

*crm   ment  upon  it. 

(1)  Writ  and  plea  on  file  in  the  Court  of  Common  Pleas. 

(a)  "  This  is  an  acVion  brought  by  the  hon'ble  John  Erving,  Esqr  one   Governor 
of  the  Council  againft  M?    Cradock,  heretofore  and   now  temporary   Bernard  s 
Collector  of  this  Port.     This  cafe   is   this:    M*  Cradock  about    16 
months  ago,  as  Collector,  feized  a  Veflcl  of  M*.  Eruing's  charged 
with  contraband  trade  &  libelled  her  in  the  Court  of  Admiralty.     Mr 
70  Erving 
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term  1761  "the  parties  Appeared,  and  the  Cafe,  after  a 
full  hearing  was  committed  to  a  Jury  Sworn  according  to 
Law  to  try  the  Same,  who  returned  their  Verdict  therein 
upon  Oath,  that  is  to  fay  they  find  for  the  Appellee  Seven 
hundred  and  forty  pounds  lawful!  Money,  damage  and  coft. 

It 


Paper*  on 

file. 


Matter'*  de- 
position. 


Ernnng  appeared  perl  an  ally  in  Court  &  prayed  leave  to  compound  , 
which  being  agreed  to  by  the  Governor  &  Collector  11  well  as  the 
King'*  Advocate,  was  allowed  by  the  Court  at  one  half  of  the  value, 
which  upon  appraifement  was  afcertained  at  above  .£500  furling.  Thi* 
Aim  M*  Erving  paid  into  Court  \  ic  it  was  equally  divided  between  the 
King,  the  Governor  &  the  Collector.  Mf  Cm  Jock  remitted  the 
King**  *hare  to  the  Co  in  mi  Hi  oners  of  the  Cuftoms  t  the  Governor  re- 
ceived hi*  third,  U  M*  Qradock  his  own.  And  now  M*  Ervfag  has 
brought  hi*  action  again  ft  M*  Crad&ei  for  damages  accrued  to  him 
by  mean*  of  this  leisure  *  and  in  the  Inferior  Court  has  got  a  verdict/* 
Governor  Bernard  to  Lords  of  Trade,  Aug  oft  6,  176 1,  a  Bernard  Pa- 
pers, 46,  47. 

This  ftatement  is  fully  fup ported  by  the  paper*  on  file  in  this  case 
in  the  Court  of  Common  Plea*,  which  confift  of  the  writ,  pleadings,  and 
officer**  return  1  the  clearance  of  the  veflcl  at  Port  Kirkwall  in  the 
Orkneys  on  the  31st  of  December,  1759  ;  two  invoice*  of  the  cargo  1 
Governor  P&umatfs  certificate,  dated  December  ao,  1759,  of  Crad- 
ocfc's  having  taken  the  oaths  of  office  as  Collector  on  the  18th  of 
December  1  the  depositions  of  the  m after  and  one  of  the  Tailor*  to  their 
voyage  from  Amsterdam  to  the  Orkneys  and  thence  to  Bofton,  and  the 
Jeuure  of  the  veflcl  on  the  a 6th  of  April,  J  7 60,  by  WiUfom  Sbtaffe%  and 
the  unloading  of  the  cargo  by  orders  of  Cradwi .  copies  of  the  informa- 
tion filed  by  Prat  as  Advocate  General  in  the  Court  of  Vice- Admiralty 
on  the  jd  of  May,  1760,  and  of  the  order  thereon  ;  a  fubpeena  to  Sbtaffe 
to  appear  as  a  witneft  in  the  Inferior  Court  on  the  23d  of  July,  1761  ; 
and  a  copy  of  the  decree  of  that  Court  approving  the  compofition  be- 
tween the  parties,  by  which  Ervtng  wa*  to  forfeit  one  half  of  the  vcUel 
and  good*  and  to  pay  all  the  coft*,  and  the  value  of  the  half  forfeited 
was  to  be  paid  to  the  King,  the  Governor  and  the  informer,  in  equal 
third*. 

The  mailer  gave  this  account  of  the  converfation  between  the  partici 
to  this  action  after  the  arrival  of  the  veflcl ;  "  My  owner  faid  she  should 
not  be  unloaded,  for  that  the  had  not  broke  bulk  or  committed  any 
breach  of  trade,  and  that  if  he  did  unload  her  he  tnuft  anfwer  the  con- 
fcquence  and  ft  and  to  all  damadge*.  The  Collector  then  anfwered  that 
there  was  fome thing  of  value  bid  clandeftinely  on  board,  and  that  he 
wa*  very  poor  and  expected  to  get  T*ro  Thousand  poundr  rt— l|:—-  c— 
his  share*    My  owner  then  told  him  that  he  would  be  m- 
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It  is  therefore  confidered  by  the  Court  that  the  laid  John  1761. 

Erving  recover  againft  the  faid  George  Cradock,  the  Sum  v^^n/~^-> 

of  Seven  hundred  and  forty  pounds  lawfull  Money  of  the  v# 

Province  Cradock. 


apointed,  for  that  the  whole  VefTell  and  Cargo  would  not  amount  to 
half  that  Sum." 

Governor  Bernard,  in  his  letter  to  the  Lords  of  Trade  of  Augufl  6,  Governor 
1761,  after  ftating  the  cafes  of  Gray  v.  Pax  ton  and  Erving  v.  Cradock,  Bernard's  let- 
(as  quoted  ante,  545,  553,  554,  notes,)  and  defcribing  the  three  actions  ter>a 
brought  by  Barons  in  his  own  name  to  recover  damages  for  his  fufpen- 
fion,  (ante,  425,  note,)  added  t  "  I  ftate  to  your  Lordships  only  the 
aclions  that  are  now  brought.  But  it  is  generally  underftood  that  Mr. 
Ervings  is  only  a  leading  action  to  a  great  many  others ;  and  that  if  he 
meets  with  fuccefs,  every  one  that  has  had  goods  condemned,  or  been 
allowed  to  compound  for  them  at  their  own  requeft,  will  bring  aclions 
againft  the  officer  who  feized  them.  Your  Lordships  will  perceive  that 
thefe  aclions  have  an  immediate  tendency  to  deftroy  the  Court  of  Ad- 
miralty and  with  it  the  Cuftom  houfe,  which  cannot  fubsift  without  that 
Court.  Indeed  the  intention  is  made  no  fecret  of:  In  the  two  cafes  above 
mentioned  that  were  tried  in  the  Inferior  Court,  the  chief  fubjecl  of  the 
harangues  of  the  council  for  the  plaintiff  (and  fome  of  the  Judges  too) 
were  on  the  expediency  of  difcouraging  a  Court  immediately  fubjecl  to 
the  King  and  independent  of  the  Province  and  which  determined  prop- 
erty without  a  jury ;  and  on  a  neceflity  of  putting  a  ftop  to  the  prac- 
tices of  the  Cuftom  houfe  officers,  for  that  the  people  would  no  longer 
bear  having  their  trade  kept  under  reftriclions,  which  their  neighbours 
(meaning  Rhode  Ifland)  were  entirely  free  from.  And  one  gentle- 
man, who  has  had  a  considerable  hand  in  promoting  thefe  difturbances, 
has  been  fo  candid  as  to  own  to  me,  that  it  was  their  intention  to  work 
them  up  to  fuch  a  pitch  as  should  make  it  neceflary  for  the  miniftry  to 
interfere  and  procure  them  juftice  (as  they  call  it)  in  repealing  or  qual- 
ifying the  Molafles  Act,  and  in  obliging  the  Neighbouring  Provinces  to 
obferve  the  fame  reftraints  which  this  is  to  be  kept  under.  In  regard 
to  both  thefe  points,  if  they  were  follicited  in  another  manner,  there 
would  be  much  to  be  faid  in  their  behalf."     3  Bernard  Papers,  48,  49. 

"  The  pretence  for  this  action  is,  that  the  feizure  was  illegal  and  a 
trefpafs,  and  that  the  payment  of  Mr.  Erving  was  not  voluntary,  but 
extorted  by  violence  and  durefs.  Upon  this  shadow  of  reafon,  two 
of  the  Judges  of  the  Inferior  Court,  M*  Watts  and  Mr  Wells y  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  and  give  him  for  damages 
every  farthing  he  was  out  of  pocket  \  and  faid  they  mud  put  a  flop  to 
thefe  proceedings  of  the  Cuftom  houfe  officers  \  if  they  did  not  there 
would  be  tumults  and  bloodshed  %  for  the  people  would  bear  with  them 
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Province  (3)  damage  and  cofts  taxed  at  £  •"      Xhe 

defendant  appealed  to  the  King  in  Council  j  but  on  the 
25th  of  March  1762,  the  plaintiff  acknowledged  on  the 
record  that  he  had  received  of  the  defendant  "  full  fatif- 
fa&ion  of  this  Judgment/'  (4) 


Judges  of 
the  Inferior 
Court. 


Governor 
Bernard's  re- 
port of  pro- 
ceedings in 
Superior 
Court. 


Appeal  to 
the  King  in 
Council. 


no  longer.     The  jury  accordingly  gave  the  plaintiff  near  £600  fterling 
damages."     Bernard  to  Pownall,  Auguft  28,  1761,  lb.  9. 

Samuel  Watts  and  Samuel  Welles,  the  Judges  here  mentioned,  as  well  as 
John  Enving,  the  plaintiff,  were  members  of  the  committee  of  the  Gen- 
eral Court  on  the  petition  of  the  merchants  againft  Paxton,  and  Judge 
Watts  made  the  report.     Ante*  541,  note.    Journal  H.  R.  1761^.  33*. 

(3)  One  fourth  lefc,  or  £555,  fterling.  Frov.  St.  23  G.  a,  c  5,  Mais. 
Perpet.  Laws  (ed.  1759)  34°  *  Anc.  Chart.  779.     Infra,  note  4. 

(4)  Rec.  1761,  fol.  230.  The  files  of  this  cafe  in  the  Superior  Court 
have  not  been  found.  But  the  letters  of  Governor  Bernard  contain  a 
full  account  of  the  proceedings  fubfequent  to  the  appeal  from  the  judg- 
ment of  the  Inferior  Court. 

"  Erving  v.  Cradock.  This  action  came  before  a  jury  in  the  Superior 
Court.  Upon  the  fumming  up  the  evidence  the  judges  were  all  of  opin- 
ion that  tho'  M*  Cradock  might  by  means  of  fome  irregularity  in  the 
feizing  of  the  ship  have  been  guilty  of  a  trespass  (which  however  was 
neither  proved  nor  admitted)  yet  it  was  wholly  purged  by  the  compontion 
confirmed  by  the  Court  of  Admiralty,  the  decrees  of  which  were  of  equal 
force  with  a  judgement  at  common  law.  It  was  urged  by  the  Chief  Juftice 
that  the  Court  of  Admiralty  was  part  of  the  Conftitution  of  the  Prov- 
ince, it  being  expreflly  provided  for  by  the  Charter.  The  whole  Bench 
directed  the  jury,  as  ftrongly  as  they  could,  to  find  for  the  defendant. 
Neverthelefs  they  found  for  the  plaintiff  and  gave  upwards  of  £$s°  fter- 
ling in  damages,  being  all  he  (aid  he  was  out  of  pocket.  This  was  no 
lurprife  to  thofe  that  were  acquainted  with  the  violence  with  which 
thefe  proceedings  are  carried  on.  It  was  remarkable  trfat  Mr.  Erving, 
according  to  the  Ufage  of  thefe  Courts,  fpoke  a  great  deal  for  himfelf, 
when  he  had  admitted  everything  neceflary  to  prove  that  he  had  in- 
curred a  forfeiture  and  declared  he  only  acquiefced  only  in  expectation 
that  a  time  should  come  when  he  should  have  his  revenge  ;  a  word  he 
ufed  feveral  times  to  exprefs  the  purpofe  of  his  conduct.  He  declared 
after  the  verdict  that  he  should  be  fupported  by  the  principal  merchants 
of  London  againft  any  reprefentations  the  Governor  could  make. 

"  Mr.  Cradock  will  take  care  to  enter  an  appeal  to  the  King  in  due 
time :  as  he  will  neverthelefs  be  fubject  to  execution,  care  will  be 
taken  to  prevent  his  being  fent  to  gaol  before  orders  come  from  Eng- 
lan(J.  They  now  begin  to  talk  of  bringing  more  actions  againft  Cuf- 
tom  houfe  officers  who  have  made  feizures  and  have  had  them  con- 
demned 


August  Term  i  Geo.  3. 


557 


demned  or  compounded  in  Court  for  them.  A  Cuftom  houfe  officer 
has  no  chance  with  a  jury,  let  his  caufe  be  what  it  will.  And  it  will 
depend  upon  the  vigorous  meafures  that  shall  be  taken  at  home  for 
the  defence  of  the  officers,  whether  there  be  any  Cuftom  houfe  here  at 
all."  Bernard  to  Lords  of  Trade,  Auguft  a,  176 1,  a  Bernard  Papers, 
51,  52.  To  the  fame  effect  is  his  letter  of  the  next  day  to  Governor 
Pownall,  lb.  10. 

On  the  27th  of  February  176a  Governor  Bernard  wrote  to  Lord 
Barring  to  n,  that  he  apprehended  this  caufe  would  "  foon  be  ended  by 
the  plaintiff's  difcharging  his  judgment  to  prevent  his  anfwering  in 
appeal.  So  that  the  King's  authority  is  now  triumphant  in  every  in- 
ftance."  a  Bernard  Papers,  29.  Attorney  General  Trowbridge  and  Mr. 
Aucbmuty  were  retained  by  the  Governor  to  profecute  the  appeal,  and 
were  paid  "  out  of  the  King's  share  "  of  feizures,  upon  an  order  of  Gov- 
ernor Bernard  and  Surveyor  General  Lecbmere  of  October  19,  1761  \ 
Bofton  Gazette,  June  11,  Auguft  37,  and  September  3,  1861.  And 
after  Erving  had  acknowledged  fatisfadion  of  his  judgment,  Trowbridge, 
on  the  demand  of  Temple,  Lecbmere* $  succeflbr,  {ante,  428,  note  17,) 
on  the  4th  of  May  1762  refunded  part  of  the  fees. 

The  circumftances  of  a  cafe  reported  by  Hutcbinfon  correfpond  fo 
nearly  with  thofe  of  Erving  v.  Cradock,  as  to  leave  little  doubt  of  its 
being  the  fame.  He  fays,  "  The  Court  imagined  their  opinion  upon 
what  was  a  mere  matter  of  law,  would  have  the  fame  influence  with 
the  jury  as  formerly  in  a  like  cafe,"  evidently  Province  v.  Pax  ton,  ante, 
552.  "  The  Judges  could  have  no  doubt  that  the  decree  of  the  Court  of 
Admiralty,  where  it  had  jurisdiction,  could  not  be  traverfed  and  annulled 
in  a  court  of  common  law  *  but  the  jury  notwithstanding  gave  their  ver- 
dict for  the  plaintiff.  As  it  was  a  perfonal  a&ion,  and  the  value  more 
than  300/.  fterling,  an  appeal  clearly  lies  by  charter  to  the  King  in 
Council.  It  was  claimed,  and  granted.*'  3  Hutchinfon*s  Hift.  Mafs. 
161.  The  entry  of  1766  in  the  margin  of  the  page  is  of  no  weight  to 
difprove  the  identity  of  the  cafe ;  for  on  the  fame  page  Hutcbinfon  dates 
the  decree  of  the  Court  of  Admiralty  in  the  cafe  of  the  Freemafon, 
which  was  in  1763  \  and  on  the  next  page,  as  having  occurred  *•  juft 
after  thefe,"  the  admiflion  by  Cockle  at  Salem  of  veflels  from  Anguilla, 
which  was  in  1764.  Ante,  390,  423.  The  queftion  whether  Hutcbin- 
fon, in  this  place,  is  {peaking  of  1761  or  1766  is  rendered  interefting 
by  the  fad  that  he  fpeaks  of  thefe  cafes  as  having  occurred  "  while  the 
minds  of  the  people  of  every  rank  and  order,  in  all  parts  of  the  Prov- 
ince, were  more  or  lefs  difturbed  with  apprehenfions  of  taxes  by  authority 
of  Parliament."  Compare  John  Adams's  Preface  of  18 19  to  Novanglus, 
4  John  Adams's  Works,  6  \  4  Bancroft's  Hift.  U.  S.  370. 

The  fa&  that  judgment  was  thus  rendered  on  a  verdict  found  against 
the  exprefs  inftru&ions  of  the  judges,  in  a  civil  action  of  great  moment 
to  the  Government,  show  how  much  deference  was  paid  to  the  verdilt 
of  a  jury  in  the  Province  of  Maflachufetts  Bay.  And  this  cafe  is  not 
a  folitary  inftance.  In 
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la  1763  in  111  aft  ion  of  trover  brought  againft  a  military  officer  for 
recruiting  a  man  who  was  claimed  as  a  llave,  the  plaintilf  recovered  a 
verdift,  upon  which  judgment  was  rendered,  *'  although/*  Governor 
Bernard  wrote,  "  upon  the  tryal  the  Judges  told  the  jury  thai  there  was 
no  evidence  againft  the  defendant,  not  the  leaft  pretence  to  charge  him 
in  fuch  an  action**'  GwdfpctJ  v.  Gaj,  Rcc 1763*  rbL  47*  Governor  Ber- 
nard to  General  A  inherit,  May  14,  1763,  a  Bernard  Papers,  305.  This 
explanation  deprives  that  cafe  of  any  authority  upon  the  queition  of 
maintaining  trover  for  a  negro.  Fid*  ante,  98-102,  note- 
In  1770,  in  giving  an  account  of  the  action  of  Jamet  Oth  again  ft 
John  Robin/on*  one  of  the  Commtflioncrs  of  the  Cnftoros,  for  aftault  and 
battery  (Tudor**  Life  of  Otis,  365,  503  (  Rec  1771,  fol.  io^+)  Hutchim- 
fin%  after  mentioning  the  verdiil  of  #aooo  for  the  plaintiff  in  ibe  I  nlV 
rior  Court,  and  the  defendant's  appeal  to  the  Superior  Court,  wrote. 
"*  I  hope  that  a  better  jury  will  not  give  exorbitant  damages*  If  they 
should,  there  will  be  no  remedy  but  by  an  Appeal  to  the  King  in  Coun- 
cil*** 35  Mafs,  Archives,  43 S,  The  Chief  Jultice  evidently  meant 
here  no  remedy  of  any  value  %  for  the  Statutes  of  the  Province  clearly 
allowed  as  of  right  a  review  in  this  as  in  other  ordinary  civil  causes  t 
although  they  would  not  allow  it  of  judgments  upon  informations  for  the 
forfeiture  of  goods.  Prov.  Sts*  13  W*  3  ;  14  G.  1;  30  G.  a  j  Anc 
Chart.  36s,  574,  6ti.  The  review  of  an  action  at  law  was  introduced 
here  very  early.  In  1639  it  is  fpoken  of  as  already  exifting.  1  Mais. 
Col.  Rec.  175.  It  was  at  fir  it  called  a  "  bill  of  review,"  and  doubt  lets 
derived  its  origin  from  the  analogous  remedy  in  chancery.  St*  164a,  a 
lb.  it.  Setoali,  y»,  in  Burreit  v,  Bttrrelf,  10  MalY  aai.  Bacon  *s 
Ordinances  of  1619,  t  Sand.  Ord*  Ch*  109.  Elliott  v.  BaLom,  x  j  Gray, 
a 86,  and  authorities  cited.  6  Dane  Ab.  c.  189*  Rev.  Sts,  c,  99*  Gen, 
Su.  c.  146, §§  19-38.  See  atfo  Plym.  Col,  Laws  (ed.  167s)  I*|  (ed. 
j  S36)  254  j  Nantucket  St.  of  167  s,  Hough's  Nantucket  Papers,  43  S  f 
Doug.  Hilt.  N,  A.  51 8.  New  trials  did  not  come  into  ufe  in  England 
until  after  the  fcttlcmcnt  of  the  Maflacbusetts  Colony,  Sl*de>t  cafe. 
Style,  13*.  Wood  v.  Gun  j ton ,  Style,  466.  Wheeler  v.  Honour,  r  Sid. 
58*  7%e  $Zueen  v.  Hehtony  io  Mod.  aoa.  Witham  v*  tenuis,  t  Wils. 
$5*  Bright  v,  Eynon^  1  Bur.  394,  395.  And  though  recognised  as  po£» 
fible,  they  feem  to  have  been  very  rarely  ordered  by  the  Courts  of  the 
Province.     Angier  v,  yaefoortf  ante,  83,  85* 

In  the  Colony  of  Mauachusetts,  the  right  of  the  jury  10  determine 
the  law  was  never  denied  in  criminal  cafes  *  but  was  for  forty  years  al- 
ternately recognized  and  di fallowed  in  civil  actions*  LechmerVs  Plain 
Dealing  (1041)  a  3  Mais,  Hift.  Coll  85,  Body  of  Liberties,  arts*  19, 
30,  31,  70,  76,  77,  iS  lb*  sai,  118,  119.  Sts,  164a,  a  Mats.  Col*  Rec. 
a  1 1  >^57i  3  lb.  424,  425,  U  4  lb.  pi,  i»,  390,  191,  Mais.  Col.  Laws, 
(ed.  1660)  47,  48,  77,  78  }  (ed*  1673)  86,  87,  13a*  Washburn *s  Jud, 
Hift.  Mafias- 

By  art.  3  r  of  the  Body  of  Lil 
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non-liquet  #  "  and  this  power  was  fometimes  cxercifed.  Clrves  v.  Joce-  Non-liquet. 
I'm  (164 1)  a  Winthrop's  Hift.  N.  £.  357.  Hall  v.  Louden  (1649)  and 
Boidon  v.  Pratt  (1650)  in  Middlefex  County  Court  Rec  But  this 
term,  derived  from  the  Roman  law,  and  unknown  to  the  law  of  England, 
(Bacon's  Reading  on  the  Statute  of  Ufes,  4  Bacon's  Works,  ed.  1824, 
p.  184,)  occafioned  so  much  doubt  and  confufion  in  practice,  that  the 
provifion  was  repealed  by  the  St.  of  1657,  ub.  sup.,  in  which  the  right 
and  duty  of  the  jury  to  decide  the  cafe  when  they  could  were  very 
ftrongly  aflerted. 

In  the  early  times  of  the  MaiTachufetts  Colony,  if  the  Court  and  jury  Verdi&s 
did  not  agree,  the  cafe  was  brought  to  the  General  Court.  But  this  made  conclu- 
pracVice  occafioned  difficulties  and  difputes  between  the  two  houfes  \  "ve»  "^jeet 
and  they,  according  to  the  cuftom  of  the  time,  confulted  the  elders,  whofe  t0  attalnt' 
advice  was  "  that  the  magiftrates  may  be,  by  cxprefle  law,  directed  to 
accept  the  juries  verdicl  and  to  grant  judgment  accordingly,  unlefle  they 
shall  judge  the  juries  verdict  to  be  evidently  contrary  to  law  and  evidence, 
in  which  cafe,  that  they  may  bee  impowered  by  law  to  caufe  the  jurie 
to  anfwer  for  their  default  in  the  lame  court,  before  a  jurie  of  twenty- 
four  perfons  chofen  by  the  freemen,  orotherwife  to  bee  liable  to  bee  ferved 
by  the  party  aggrieved  with  a  writ  of  attainder  out  of  the  fame  court,  or 
otherwife  as  this  honoured  court  may  fee  more  aptly  and  amply  to  pro- 
vide. It  being  the  great  liberty  of  an  English  fubjeft  to  be  tryed  by 
his  peers,  before  whom  he  hath  free  and  full  libertie  to  plead  law  for  his 
indempnitie  and  fafety."  Hutchinfon's  Coll.  436,  439.  The  General 
Court  did  not  adopt  this  fuggeftion  in  criminal  cafes ;  but  in  May  167  a 
patted  an  aft  requiring  all  judges  in  civil  cafes,  after  having  "  ufed  all 
reafonable  endeavours  for  clearing  the  cafe  to  the  jury  by  declaring  the 
law,  and  comparing  the  matter  of  fa£t  therewith,*'  to  accept  and  ren- 
der judgment  upon  every  verdiA,  "unlets  upon  corruption  or  error 
in  the  jury  giving  in  their  verdift  contrary  to  law  and  evidence  the 
party  caft  shall  in  open  court  attaint  the  jury/*  in  which  cafe  a  trial 
should  be  had  by  a  jury  of  twenty-four,  upon  whofe  verdift  judgment 
should  be  rendered.  Mais.  Col.  St.  167a,  Mais.  Col.  Laws  (Suppl. 
to  ed.  1672)  171,  17a  \  4  Mais.  Col.  Rec.  pt.  ii.,  508,  509;  Anc. 
Chart.  147.  Under  this  ftatute,  if  the  judges  did  not  approve  of 
the  verdift  of  a  petit  jury,  they  fent  them  out  again  *  but  if  the  jury  per- 
fifted,  the  judges  were  obliged  to  record  the  verdiA.  Greene  v.  Baker \ 
Rec.  1680,  fol.  1 14.  Attaints  were  brought  fo  often,  that  another  ftatute 
was  parted  to  check  and  regulate  them,  after  which  they  became  left 
frequent.  Rec.  167a  —  %$,fa{[im.  St.  1684,  5  Mafs.  Col.  Rec.  449  ; 
Anc.  Chart.  147. 

The  law  of  attaints  in  England  in  civil  cafes  was  very  like  that  of  Maf-   Attaints  in 
fachufetts.     A  verdict  againft  the  inftructions  of  the  Judges,  if  affirmed   England, 
by  the  jury  of  attaint,  was  final.     Lit.  ^514.    Co.  Lit.  117  b9  294  b. 
Cbevin  &  Paramour's  cafe,  Dyer,  201  a,  301,41,  b.    1  Rol.  Ab.  180. 
Vin.  Ab.  Attaint,  A.   Com.  Dig.  Attaint,  B.  And,  although  the  petit 
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jury  could  not  be  attainted  for  not  confidering  evidence  ruled  out  by  the 
Court,  the  authorities  are  not  agreed  upon  the  queftion  whether  follow- 
ing the  instructions  of  the  Court  would  excufe  them  from  an  attaint. 
Ueydon  v.  Ibgrave,  Dyer,  129  b.  Tie  ftyeen  v.  Ingerfoll,  Cro.  Eliz. 
308,  309.  Needier  v.  Bijbof  of  Wincbefter,  Hob.  227.  BufbeWs  cafe, 
Vaugh.  145, 148,  150,  &  T.  Jon.  17.  Cbicbefter  v.  Pbilifs,  T.  Raym. 
405.  Groemuelt  v.  Burwell,  1  Ld.  Raym.  470.  Bridgntan  ▼,  Holt, 
Show.  P.  C.  123.  According  to  the  weight  of  authority,  no  attaint  lay 
in  a  criminal  cafe.  Co.  Lit.  2946.  Floyd  &  Barker's  cafe,  12  Rep.  23. 
BuJbeWs  case,  Vaugh.  146,  fc  T.  Jon.  16.  Lord  Holi  in  Grocwvelt  ▼. 
Burwell,  1  Ld.  Raym.  469,  &  12  Mod.  391.  1  Hawk.  c.  72,  ^  5.  Bac 
Ab.  Juries,  M.  Trials  per  Pais,  274.  1  Chit.  Crim.  Law,  530.  Lord 
Mansfield,  in  4  Doug.  115.  Lord  Camden,  \n  17  Pari.  Hid.  731.  Gm. 
mon*wealtb  v.  Antbes,  5  Gray,  202,  291.  2  Hale  P.  C.  310,  contra, 
,  Attaints  were  apparently  obfolete,  both  in  England  and  in  this  coun- 

try, before  the  American  Revolution.  Gilb.  C.  P.  128.  Bac  Ab.  Ju- 
ries, M.  i.  3  Bl.  Com.  389,  405.  Barringtonon  Sts.  (5th  cd.)  74,  103. 
Hargrave*s  note  to  Co.  Lit.  155  b.  Wlsbam  v.  Lewis,  1  Wils.  $S» 
Eicborn  v.  Lemaitre,  2  Wils.  369.  Bright  v.  Eynon,  1  Bur.  393.  Tjffen 
v.  Clarke,  2  W.  Bl.  942.  Angier  v.  Jack/on,  ante,  85.  Pownall's  Ad- 
miniftration  of  the  Colonies  (3d  ed.)  Appendix,  \  3,  p.  44.  6  Dane  Ab, 
230,  244.  Sbaiv,  C.  J.,  in  Commonwealth  v.  Antbes,  5  Gray,  198,  aoa. 
:>f  The  prefcribed  forms  of  oath,  in  the  Colony  and  Province  of  Maf- 

n  (achufetts,  feem  to  have  referred  the  jury  to  the  eftablished  law,  rather 

than  to  that  laid  down  by  the  Court  in  the  particular  cafe.  In  the  Maf- 
(achufetts  Colony  the  ordinary  oath  of  the  petit  jury  required  them  to 
return  a  verdict  "  according  to  the  evidence  given  you,  and  the  laws  of 
this  jurisdiction."  The  grand  jury's  oath  was  fimilar.  The  "  Oath  of 
Life  and  Death  "  in  Maflachufetts,  and  all  the  oaths  of  petit  juries  in 
the  Plymouth  Colony,  were  Amply  "  according  to  your  evidence.**  3 
Mafs.  Col.  Rec.  48.  Mafs.  Col.  Laws  (ed.  1660)  86;  (ed.  1672) 
107.  Plym.  Col.  Laws  (ed.  1685)  73.  By  one  of  the  earlieft  acts  of  the 
Province  thefe  forms  were  fomewhat  modified.  The  grand  jurors*  oath 
was  put  into  fubftantially  its  prefent  fhape,  (ante,  268,  note)  ;  one  form 
was  prefcribed  for  petit  jurors  in  all  criminal  cafes,  being  the  lame  uied 
in  England  (2  Hale  P.  C.  293)  ending  "  according  to  your  evidence  ;  " 
and  the  "Jurors  oath  in  civil  caufes,"  in  this  form  :  "  You  fwear  that  in 
all  caufes  betwixt  party  and  party  that  shall  be  committed  unto  you,  you 
will  give  a  true  verdict  therein  according  to  law,  and  the  evidence  given 
you.*'  Prov.  Sts.  4  W.  &  M.,  p.  60.  In  fome  objections  forwarded  to 
England  again  (I  the  acts  of  this  feflion,  (for  a  copy  of  which  from  the 
State  Paper  Office  in  London,  the  writer  is  indebted  to  Mr.  Henry  7". 
Parker,)  it  was  fuggefted  *'  whether  the  words  *  according  to  law  '  in  the 
juryman's  oath  be  not  to  fpare,  confounding  the  court  and  jury  together.'' 
New  England  Board  of  Trade,  7  Original  Papers,  15.  Yet  the  act  was 
confirmed  by  the  King.  Mass.  Prov.  Laws,  (London  ed.  1724)  p.  28  j 
(Boston  ed.  1726,)  p.  27. 
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It  would  have  been  ft  range,  indeed,  if  the  doubt  suggefted  had  been  Opinions  of 
allowed  any  force  in  England  under  a  King  who  had  appointed,  as  his  -  a 
high  eft  Judges  in  law  and  equity,  Holt  and  Somen,  of  whom  the  firft  in 
1697  declared  from  the  bench  that  "in  all  cafes  and  in  all  aclions  the 
jury  may  give  a  general  or  fpecial  verdi&,  as  well  in  caufes  criminal  as 
civil,  and  the  Court  ought  to  receive  it,  if  pertinent  to  the  point  in  iflue, 
for  if  the  jury  doubt  they  may  refer  themfelves  to  the  Court,  but  are 
not  bound  fo  to  do  ;  "  and  in  1704  fubmitted  the  criminality  of  an  alleged 
libel  to  the  jury ;  and  the  other  had  previoufly  written,  *'  The  office  and 
power  of  these  juries  is  judicial ;  they  only  are  the  judges  from  whofe 
fentence  the  indifted  are  to  expeQ  life  or  death ;  upon  their  integrity  and 
underftanding  the  lives  of  all  that  are  brought  into  judgment  do  ulti- 
mately depend ;  from  their  verdilt  there  lies  no  appeal ;  by  finding 
guilty  or  not  guilty,  they  do  complicately  refolvc  both  law  and  fa£t.  As 
it  hath  been  the  law,  fo  it  hath  always  been  the  cuftom  and  practice  of 
thefe  juries,  upon  all  general  iflues,  pleaded  in  cafes  civil  as  well  as 
criminal,  to  judge  both  of  the  law  and  the  facV*  3  Salk.  373,  pi.  6. 
Tutebin's  cafe,  14  Howell's  State  Trials,  1  128, 1129.  Eflay  on  Grand 
Juries,  9,  10. 

It  is  hard  to  refift  the  temptation  of  paufing  to  weigh  and  compare  Earlier  Eng- 
the  earlier  rtatements  and  opinions  of  Glanville,  Bracton%  Fie/a,  Brit-  *jsn  authori- 
ze, For  fescue,  Littleton,  Coke,  Bacon,  Milton,  Sidney,  Hale,  Vaugban,  t%% 
and  the  Judges  who  tried  the  Se*ven  Bishops,  with  thofe  of  Chief  Justice 
Bromley  and  Sir  Nicholas  Hare,  Juflicc  Clerk,  Lord  Connniflioner 
Keble  and  Jurtice  Jermyn,  Juftice  Berkeley,  Lord  Clarendon,  Chief 
Juflicc  Hyde,  Chief  Juftice  Kefyng  and  Juftice  Twisden,  Sir  John  Honv- 
el  as  Recorder  of  London,  Chief  Juftice  Scroggs,  Chief  Juftice  Jeffreys, 
and  Chief  Juftice  Herbert.  But  moft  of  them  are  familiarly  known,  and 
all  are  eafily  acccftible.  Glanville,  lib.  2,  cc.  7,  17,  18  ;  lib.  13,  cc.  7, 
15.  Braclon,  lib.  4,  c.  19  ;  §§  3-6.  Fleta,  lib.  4,  c.  9,^  1-9.  Britton 
(id  ed.),  130,  136,  219.  Fortefcue  de  Laudibus,  c.  26.  Lit.  §  368. 
2  Inst.  416,  427.  Hiftory  of  Henry  VII.,  9  Bacon's  Works  (ed.  1824), 
483  ?  5  lb.  117.  Defence  of  the  People  of  England,  8  Milton 's  Works 
(Pick,  ed),  198,  199.  Sidney's  Difcourfes  on  Government,  c.  3,^  26. 
2  Hale's  Hift.  Com.  Law  (5th  ed.),  141, 147,  155,  156 ;  2  Hale  P.  C. 
31a,  313.  BushelVs  cafe,  Vaugh.  150,  153  ;  6  Howell's  State  Trials, 
1016,  1017,  1 02 1.  Cafe  of  the  Seven  Bishops,  12  Howell's  State  Trials, 
426-430.  Throckmorton's  cafe,  1  Howell's  State  Trials,  887.  UdalPs 
cafe,  lb.  1283, 1288.  Lilburne's  cafe,  4  lb.  1379-1381,1401.  2  Ruflt- 
worth's  Hift.  Coll.  602,  603,  611.  Clarendon's  Survey  of  Hobbes's  Le- 
viathan (id  ed.),  93,  126.  Keacb's  cafe,  6  Howell's  State  Trials.  707. 
Tie  King  v.  Wagstaffe,  T.  Raym.  138,  &  Hood's  cafe,  J.  Kel.  50.  Penn 
&  Mead's  cafe,  6  Howell's  State- Trials,  959-961.  Scroggs,  org,  in 
Bus  heirs  cafe,  Freem.  3,  8c  jud.  in  Harris's  cafe%  7  Howell's  State 
Trials,  930,  &  Carr's  cafe,  lb.  1 128.  Jeffrey*,  arg.  in  Cart's  cafe,  lb. 
1 1 15,  &  jud.  in  Algernon  Sidney's  cafe,  9  lb.  889,  bf  Barnardiston' s 
cafet  lb.  1349,  l352*    Jobnson'>s  cafef  11  lb.  1349.  *35°- 
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No  other  Englifh  authorities  upon  this  queftion  have  been  found  in 
the  reigns  of  King  William  III.  and  Queen  Anne,     But  the  opinions  of 
later  Englifh  judges  have  generally  been  adverfe  to  the  right  of  the  jury. 
Sir  John  Pratt  in  GalarcTs  case, cited  in  a  Cavendifti  Debates,  36a,  375. 
Lord  Raymond,  in  Oneby's  case,  17  Howell's  State  Trials,  49,  a   Ld 
Raym.  1493,  1494*  1  Barnard.  17,  &  a  Stra.  773;  in  Clark's  case*  17 
Howell's  State  Trials,  667  note,  1  Barnard.  305,  4  Doug.  166,  167,  & 
a  1  Howell's  State  Trials,  1036;  and  in  Franc  klin's  case,  lb.  1037,4 
Doug.  167,  and  17  Howell's  State  Trials,  67a.     Lord  Hardtvicke,  *s 
Attorney  General,    lb.  1669;   in   the   Houfe  of   Commons,  8    Pari. 
Hift.  1290  ;  and  as  Chief  Justice,  the  King  v.  Poole,  Cas.  temp.  Hardvr. 
28.    Chief  Juftice  Lee,  in  Owen's  case,  4  Doug.  168,  ai  Howell's  State 
Trials,  1038,  8c  18  lb.  1228.     Chief  Juftice  Ryder,  as  Attorney  Gen- 
eral, lb.  1222;  and  as  Chief  Juftice,  Rex  v.  Nutt,  4  Doug.   168,  21 
Howell's  State  Trials,  1038,  and  ao  lb.  837  note.     Sir  Michael  Fofter, 
Fofter's  Crown  Law,  255,  256.     Mr.  Juftice  Butter,  at  nisi  frius,  in 
the  Dean  of  St.  Asaph's  case,  2 1  Howell's  State  Trials,  945-950.     Sir 
William  Black/tone,  3  Bl.  Com.  378$  4  lb.  361.     Serjeant  Haxuhims, 
2  Hawk.  c.  22,  §§  21,  22.     And,  laft  and  moft  important,  Lord  Manf- 
field,  as  Solicitor  General,  in  Owen's  case,  18  Howell's  State  Trials, 
1223  j  and  as  Chief  Juftice,  in  Shebbeare's  case,  4  Doug.  169,  8c  21 
Howell's  State  Trials,   1038  5  in  Miller's  case,  ao  lb.  893,  895  ;  in 
Wood/all's  case,  lb.  901,  912,  918,  5  Bur.  2667,  8c  Lofft,  778  ;  and  in 
the  Dean  of  St.  Asaph's  case,  best  reported  nom.  the  King  v.  Shipley, 
4  Doug.  73,  also  in  21  Howell's  State  Trials,  956,  and  lefs  fully  3  X. 
R.  428  note.     If  Erskine's  great  argument  for  the  defendant  in  that 
cafe  could  be  thought   to  have  been  influenced  by  the  intercfts  of  his 
client,  fuch  a  view  would  add  weight  to  Mr.  Bearcroft's  exprefs  ad- 
million,  in  his  argument  for  the  Crown,  of  the  right  of  the  jury  to  take 
upon  themfelves,  if  they  pleafed,  the  decifion  of  every  queftion  of  law 
involved  in  the  general  iffue,  and  to  his  refufal  to  adopt  the  fuggeftion 
of  Lord  Mansfield  to  fay  "  power  "  instead  of  ••  right."    4  Doug.  94 
note.     And  Mr.  Juftice  Willes,  who  difiented  from  Lord  Mansfield  on 
this  point,  faid  that  Mr.  Bearcroft  exprefled    **  the  fentiments  of  the 
greater  part  of  Weftminfter  Hall."     4  Doug.  173,  175.     It  is  worthy 
of  remark  that  the  earlier  decisions  of  Lord  Mansfield  and  his  aflbciates 
were  made  without  argument  of  this  queftion.     By  Lord  Mansfield,  C. 
J.  8c  Willes,].,  4  Doug.    169,  174;  21   Howell's  State  Trials.,  1038, 
1039.     And  in  Home's  Trial  for  a  libel  in  faying  that  the  Americans, 
"  preferring  death  to  flavery,  were  for  that  reafon  only  inhumanly  mur- 
dered by  the  King's  troops  at  or  near  Lexington  and  Concord  in  the 
Province  of  Maftachufetts  on  the  19th  of  April,"  1775,    Lord  Mans- 
field himself  fubmitted  to  the  jury  the  criminality  of  the  alleged  libel. 
20  Howell's  State  Trials,  653,  759.     See  also  Almon's  case,  lb.  836, 
838  }  Serjeant  Glynn ,  Tburloiv,  A.  G.,  Wedderburn,  S.  G.,  Dunning  & 
fiurke,  2  Cavendifti  Debates,  99-104,  125,  126,  145,  369,  373,  374. 
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It  is  not  propofcd  to  do  more  than  refer  to  well  known  authorities 
upon  this  fubjelt.  But  there  is  one,  ("  undoubtedly  the  firft  common  Lord  Cam- 
lawyer  in  England,'*  as  Sfuincy  juftly  called  him  —  Qumcy*s  Life  of  den.4 
Quincy,  339,)  who  should  not  be  omitted  in  an  inveftigation  of  Amer- 
ican conftitutional  law  from  an  ante- Revolutionary  point  of  view,  and 
who,  upon  a  queftion  affecting  the  liberty  of  the  subject,  outweighs  all 
thofe  cited  in  the  laft  paragraph.  Lord  Camden,  whether  as  counfel 
for  the  defendant,  as  attorney  general,  or  upon  the  bench,  uniformly 
maintained  the  do&rine  that  the  jury  in  criminal  cafes  were  judges  of 
the  law  as  well  as  the  fa£t.  Owen's  case,  18  Howell's  State  Trials, 
1127.  Hensej's  case,  19  lb.  1355, 1356.  By  Erskine,  arguendo,  21  lb. 
928,  ion,  &  4  Doug.  152.  Pettingal  on  Juries,  122, cited  21  Howell's 
State  Trials,  853.  2  Cavendifh  Debates,  125,  142.  By  Lord  Camden, 
29  Pari.  Hift.  1408.  In  the  Houfe  of  Lords,  in  1770,  upon  Lord 
Mansfield's  leaving  with  the  clerk  the  opinion  in  Wood/all's  case,  Lord 
Camden  faid  that  he  confidcred  it  as  a  challenge  directed  pcrfonally  to 
himfelf,  which  he  accepted ;  and  declared  himfelf  ready  to  maintain  that 
Lord  Mansfield's  doctrine  was  not  the  law  of  England ;  and  put  to  him 
qucftions  in  writing,  framed  with  a  view  to  afcertain  how  far  the  opinion 
denied  the  right  of  the  jury  to  decide  the  law  in  cafes  of  libel,  which  Lord 
Mansfield  evaded  anfwering.  16  Pari.  Hist.  1321.  2  Cavendifh  De- 
bates, 352,  note.  4  Walpole's  Memoirs  of  George  III.,  216,  220,  221. 
Lord  Chatham,  as  ufual,  concurred  with  Lord  Camden,  and  oppofed 
Lord  Mansfield.  16  Pari.  Hist.  1305.  Lord  Camden  retained  the  fame 
opinion  to  the  end  of  his  life.  In  his  laft  fpeech  in  the  Houfe  of  Lords, 
in  the  debates  on  Fox's  Libel  Bill  in  1792,  he  declared  that  "  the  jury 
had  an  undoubted  right  to  form  their  verdift  themfelves  according  to 
their  consciences,  applying  the  law  to  the  fa£t ;  if  it  were  otherwife,  the 
firft  principle  of  the  law  of  England  would  be  defeated  and  overthrown. 
If  the  twelve  judges  were  to  affert  the  contrary  again  and  again,  he  would 
deny  it  utterly,  becaufe  every  Englifhman  was  to  be  tried  by  his  coun- 
try ;  and  who  was  his  country  but  his  twelve  peers,  fworn  to  condemn 
or  acquit  according  to  their  confeiences  ?  If  the  opposite  doctrine 
were  to  obtain,  trial  by  jury  would  be  a  nominal  trial*  a  mere  form  \ 
for,  in  fa&,  the  Judge,  and  not  the  jury,  would  try  the  man.  He  would 
contend  for  the  truth  of  this  argument  to  the  latest  hour  of  his  life  mani- 
hus  pedihusque.  With  regard  to  the  Judge  stating  to  the  jury  what  the 
law  was  upon  each  particular  cafe,  it  was  his  undoubted  duty  fo  to  do  * 
but  having  done  fo,  the  jury  were  to  take  both  law  and  fa&  into  their 
confideration,  and  to  exercife  their  difcretion  and  difcharge  their  con- 
feiences." 29  Pari.  Hist.  1536.  See  alfo,  lb.  729,  1408  ;  and  1  Lord 
Brougham's  Statesmen  of  George  III.  3d  feries  (ed.  1853),  216,  217. 

In  the  Province  of  Maflachufetts,  and  for  many  years  after  the  adop-    Practice  in 
tion  of  the  State  Conftitution,  trials  by  jury  were  held  before  the  whole    Province  of 
bench,  and  the  Judges  exprefled  their  feveral  opinions  or  doubts  to  the    Maflachu- 
jury  $  and  on  a  review  in  the  fame  Court  before  a  new  jury,  each  dif- 
fering 
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Tenting  Judge  reargued  the  cafe.  Province  v.  Pax  torn,  ante*  552  note. 
Erving  v.  Cradock,  supra,  555,  556,  notes.  Bromfield  v.  Little,  ante, 
108.  Pate  shall  v.  Af  thorp  %  ante,  185,  186.  Richardson*  s  case,  3 
Hutchinfon's  Hift.  Mais.  286.  Trial  of  British  Soldiers,  (ed.  1770), 
178,  197,  207  ;  (ed.  1824),  122,  136,  143.  Commoniuealtb  v.  Boston, 
2  Monthly  Anthology,  99.     Sba*w,  C  J.  in  9  Pick.  569,  570. 

Hutchinson  nowhere  appears  to  have  aflerted  that  the  jury  were  bound 
to  take  the  law  from  the  Court.     In  the  Province  v.  Pax  tan  he  fays  that 
the  Court  "  cautioned  the  jury  again  ft  departing  from  the  rules  of  law, 
and  confequently  from  their  oaths."    Ante,  552,  note.     Their  oaths,  it 
will  be  remembered,  referred  them  to  the  law,  not  to  the  inftru&ioos  of 
the  Judges.     Supra,  560.     The  moft  that  is  reported  in  other  trials  at 
which  Hutchinson  prefided  is  that  the  Judges  "  imagined,**  or  **  fup- 
pofed  it  was  proper,"  that  the  jury  should  be  influenced  by  their  opin- 
ion in  matter  of  law.     Supra,  557.     Trial  0/  Warren  8e  others,  ante, 
249.     In  an  aclion  brought  to  recover  land  claimed  under  a  will,  and 
tried  before  the  whole  Court  in  1767,  an  objection  that  the  will  gave  the 
demandant  no  title,  and  therefore  should  not  be  admitted,  was  unani- 
mously overruled,  as  "  the  firft  of  the  kind  ever  made"  and  "  fubver- 
five  of  the  hitherto  uninterrupted  courfe  of  practice  "  ;  and  **  the  Court 
faid,  the  will  fhould  go  in  as  evidence  to  the  jury,  who,  upon  finding  the 
fpecial  matter,  would  bring  the  point  of  law  properly  before  the  Court.9* 
Gihhs  v.  Gihhs,  ante,  251,  252.     But  the  Court  do  not  appear  to  have 
faid  what  could  be  done  if  the  jury  should  insist  on  returning  a  general 
verdict  for  the  tenant. 

Soon  after  the  appointment  of  Troivhridge,  a  learned  crown  lawyer, 
who  had  been   Attorney  General  of  the  Province,  and  was  better  ac- 
quainted than  the  other  Judges  with  the  recent  Englifh  text  books  and 
decisions,  the  rulings  of  the  Superior  Court  of  Judicature  tended  to  limit 
the  right  of  the  jury.     In  a  civil  aclion  for  libel  in  1767,  Lynde,  Cusbing% 
Oliver  and  Troivhridgc,  J  J.,  refufcd  to  allow  John  Adams  to  argue  to 
the   jury  whether  the  words  were  actionable  or  not.     Cotton  v.  Nye, 
Rec.   1767,  fol.  228;  2  John   Adams's  Works,  207.      Among  Judge 
Troiuhridge's  MSS.  is  a  memorandum,  in  his  own  handwriting,   in- 
dorscd  "Jurors  to  take  the  law  from  the  Court,"  containing  references 
to  2  Hawk.  c.  22,  §§  21,  22,  and  Plow.  114,  231,  259,  496.    And  upon 
the  trial  of  the  British  Soldiers  in  December,  1770,  be  instructed  the 
jury  accordingly,  relying   on   Hawkins,  Lord    Raymond,   and    Foster. 
Trial  of  British  Soldiers,  (ed.   1770),  186  ;  (ed.   1824),   127.     Jo  slab 
Qfincy,  Jr.,  in  opening  the  defence,  had  taken  the  fame  ground.      lb. 
(ed.   1770),  69,  136,  143,  144  ;  (ed.  1824),  44,  45,  86,  92.     But  John 
Adams,  affociated  with  S^uincy,  lefs  carried  away  by  zeal  for  his  client, 
argued  the  law  at  length  to  the  jury,  and  appealed,  for  the  rules  of  law 
which  mull  govern  the  cafe,  only  to  the  authorities  which  he  cited,   lb. 
(ed.  1770),  149,  155,  156,  160;  (ed.  1824),  96,  104,  105,  no;   1  Gor- 
don's Hift.  U.  S.  291,  296.     The  real  danger  there  was  that  the  jury 

would 
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would  not  be  retrained  by  any  rules  of  law  from  convicYmg  the  prif- 
oners ;  and  the  counfel  for  the  Crown  did  not  difpute  the  principles  of 
law  upon  which  the  defendants  relied.  Paine's  Argument  on  the  Trial 
of  the  Soldiers,  (ed.  1824),  118.  a  John  Adams's  Works,  236.  And 
see  lb.  317.  It  is  alfo  to  be  remarked  that  thofe  foldiers  who  were 
convicted  againfl  the  instructions  of  the  Judges  were  branded  in  the 
hand  by  order  of  the  Court.  Rec.  1770,  fol.  55.  Bofton  Gazette  of 
December  17,  1770.  Among  Judge  Trowbridge's  MSS.,  under  the 
head  of  "  New  Tryals  in  Criminal  Cafes,"  is  this  collection  of  authori- 
ties :  Rex  v.  Davis,  1  Show.  336.  Regina  v.  Clarke,  1  Stra.  106.  Rex 
v.  Waltbamstouo  Gf  Wilts,  1  Stra.  101.  Dr.  Salmon's  case,  1  Stra.  104. 
Regina  v.  Be<wdley,  1  ,P.  W.  an.  Rex  v.  Mar  chant,  1  Keb.  403. 
Rex  v.  Hannis,  a  Keb.  765.  Rex  v.  Boivden,  1  Keb.  124.  Regina  v. 
Banks,  6  Mod.  245.  Anon.  3  Salk.  362.  Rex  v.  Simmons,  1  Wils.  329. 
Rex  v.  Smith,  a  Show.  165,  &  T.  Jon.  163.  Rex  v.  Read,  1  Lev.  9. 
Rex  v.  Jackson,  1  Lev.  124.  To  which  Judge  Trowbridge  adds,  ••  In 
the  cafe  of  y*  King  ag»*  Jackson  it  feems  to  be  agreed  by  y«  whole 
Crt  that  a  new  Tryal  could  not  be  had  in  a  Capital  Cafe."  And 
the  ftatements  of  Hutchinson  and  Bernard,  concerning  the  Trial  of  the 
Soldiers  and  the  previous  conviction  of  Richardson  for  murder  in  the 
fame  year,  show  that  when  a  jury  convicted  againfl:  the  inftrucYions  of  the 
Court,  the  only  remedy  was  fuppofed  to  be  to  refpite  the  prifoner  until  a 
pardon  could  be  obtained  from  the  King.  3  Hutchinfon  *s  Hilt.  Mafs. 
286,  287,  328.  Hutchinfon  to  Gage,  April  22,  1770,  25  Mafs.  Ar- 
chives, 387.  Bernard  to  Hutchinfon,  July  15,  1770,  8  Bernard  Papers, 
109.  Hutchinfon's  Letters,  November  26,  December  3,  5  &  6,  1770, 
27  Mais.  Archives,  58,  63,  64,  65,  67.  Richardson's  case,  Rec.  1772, 
fol.  15. 

That  John  Adams  did  not  consider  the  Case  of  the  British  Soldiers  as  John  Adams, 
conclufive  againfl  the  right  of  the  jury  to  decide  the  law  in  favor  of  any 
man  notwithstanding  the  instructions  of  the  Court,  even  in  a  civil  aclion, 
is  clearly  shown  in  his  own  notes  of  an  argument  made  by  him  imme- 
diately afterwards.  In  an  aclion  to  recover  a  balance  of  account,  tried 
in  the  Inferior  Court,  Adams  fays,  ••  the  jury  found  a  verdi£t  for  the 
fum  fued  for.  Kent  moved  it  should  be  rejected.  I  denied  the  power 
of  the  Court  to  reject  it,  and  faid  if  he  would  move  for  a  new  tryal,  that 
would  not  be  without  a  precedent  in  the  Superior  Court,  tho'  it  would 
be  in  an  Inferior  Court."  MS.  note  by  John  Adams  of  Wright  &  Gill 
v.  Mein,  January  term  177 1,  in  the  pofleflion  of  Mr.  Charles  Francis 
Adams.  Then  follows  this  collection  of  authorities,  apparently  noted 
as  they  were  found :  St.  Westm.  2,  c.  30.  Barrington  on  Sts.  (ad.  ed.) 
74*  103*  [5th  ed.  100,  136].  Lord  Mansfield  in  Baldwin's  case,  Junius 
to  Ld.  M.  [Letter  of  November  14,  1770].  3  Bl.  Com.  378.  5  Bac. 
Ab.  285,  286,  292,  "  relating  to  general  and  fpecial  verdict,"  [Ver- 
dict, C,  DJ.  1  Inst.  228  a.  Lit.  ^  368.  Ratvlyns*  case,  4  Rep.  53  h. 
Onebj*s  case,  2  Ld  Raym.  1490,    1494.      Foster,  355.   1  Trials  per 
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P*U,  at  3.  Bright  r.  £>***,  i  Bttr.  393.  Jrgemt  v.  ZWrr/7.  Cm* 
temp.  Holt,  70a,  AJb  v-  JJbt  lb.  701,  Gtijr  r.  Cr*ttm  lb.  70  j. 
Bujhtn  tate,  Vaugk  147.  [jf*M.]  j  Satk.  405.  [S,  C.  JrVf£*r  ■, 
Cf***^,]  Fair.  [7  Mod,]  1.  Fttxjamts  v.  M*fit  1  Sid.  ijj.  Cnruri 
v.  £A*rr,  Cro  Eli*.  616.  Cunningham  Law  DicL  Attaint,  %*  Gilt*. 
C.  P.  13ft.  »  HI*  Com.  6\*  Lord  Camdrm's  Questions  to  Lord 
Ma*  1  fit t J  in  1  be  Houfe  of  Lords,  [m*v,  565].  4  BL  Com,  354,  431 
Baktrt  cat£t  5  Rep.  104,  At  the  end  oi  all  which  J  Jams  adds; 
**  AtVfflr.  Everything  that  is  laid  by  the  Court  to  the  jury,  u  uniformly 
fryled  in  our  books  1  direction*  So  the  Court  give  a  charge-  to  the 
grand  jury  to  prefect  a  particular  offence,  fa.  Bur  the  qucfiioa 
whether  the  jury  are  bound,  in  point  of  conscience  or  of  law,  to  obCerve 
that  direction  and  find  according  to  it  I  Are  they  fubjeQ  to  any  pen. 
ally,  or  fine  or  imprifonment  if  they  find  contrary  to  that  direeVsoa  1 
No  man  will  fay  that  they  are."  In  the  Superior  Court,  00  appeal,  a* 
February  term  1771,  the  plaintiff  5 Jed  a  new  declaration,  and  obtained 
mn  incrcafed  verdict,  upon  which  judgment  was  tendered,  although  the 
defendant  moved  for  a  new  trial*  Jtfet*  v.  Wrightw  Rcc«  1771,  feL  a  io, 
and  papers  on  tile. 

It  it  mam  kit  from  the  coincidence  in  date  that  the  discussion  in  Jwtm 
A  Jam  it  Diary,  from  which  the  following  extract  b  taken,  wan  pan  of 
his  preparation  for  the  argument  of  this  cafe  1  "  The  oath  of  a  jumrt  to 
England,  is  to  determine  caufea  •  according  to  your  evidence/      Jn  this 
Province,  *  according  10  law  and  the  evidence  given  you.'      It  trill  be 
readily  agreed  that  the  words  of  the  oath,  at  home,  imply  all  that  is  cs- 
prelTcd  by  the  words  of  the  oath  here  ;  and  whenever  a  general  verdict 
is  found,  it  allured ly  determine}  both  the  fact  and  the  law.     It  was  never 
yet  difputed  or  doubted   that  a  general  verdicl,   given  under  the  di- 
rection of  the  Court  in  point  of  law,  was  a  legal  determination  of  the 
ifliic.     Therefore  the  jury  have  a  power  of  deciding  an  alTue  upon  a 
general  vcrdicX     And  if  they  have,  U  it  not  an  abfurdity  to  fuppofe 
that  the  law  would  oblige  them  to  find  a  vcrdicl  according  to  the  direc- 
tion uf  the  Court,  again  ft  their  own  opinion,  judgment  and  conference  r 
It  has  already  been  admitted  to  be  moll  advifable  for  the  jury  to  find  a 
('fecial  verdict,  where  they  are  in  doubt  of  the  law.     But  this  is  not 
often  the  cafe  1  a  thou  fa  nd  cafe*  occur  in  which  the  jury  would  have  no 
doubt  of  the  law,  to  one  in  which  they  should  be  at  a  loft.     The  general 
1  uk-)  of  law  and  common  regulations  of  fociety,  under  which  ordinary 
tran factions  arrange  themselves,  arc  well  enough   known   to  ordinary 
jurors*     The  great  principles  of  the  Confutation  are  intimately  known  ; 
I  hey  are  icnfibly  felt  by  every  Briton  1  it  is  fcarcely  extravagant  to  lay 
they  are  drawn  in  and  imbibed  with  the  nurJe'a  milk  and  fuft  air.     Now, 
should  the  melancholy  cafe  arife  that  the  Judges  should  give  their  opinion 
to  the  jury  againft  one  of  thefe  fundamental  principle**  is  a  iuror  obliged 
to  give  his  vcrdicl  generally,  according  to  this  di 
the  fact  fpecially,  and  fubmit  the  law  to  the  Cour 
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feeling  or  conscience,  will  anfwer,  no.  It  is  not  only  his  right,  but  his 
duty,  in  that  cafe,  to  find  the  verdict  according  to  his  own  beft  under- 
ftanding,  judgment,  and  confeience,  though  in  direct  oppofition  to  the 
direction  of  the  Court.  A  religious  cafe  might  be  put,  of  a  direction 
againft  a  divine  law.  The  English  law  oblige*  no  man  to  decide  a 
caufe  upon  oath  againft  his  own  judgment,  nor  does  it  oblige  any  man 
to  take  any  opinion  upon  truft,  or  to  pin  his  faith  on  the  fleeve  of  any 
mere  man."     a  John  Adams's  Works,  254, 255. 

This  was  when  he  was  in  the  height  of  his  practice  at  the  bar,  the 
first  conftitutional  lawyer  of  the  Province,  and  only  four  years  before  he 
was  appointed  by  the  Revolutionary  Government,  upon  the  removal  of 
Trowbridge  and  his  colleagues,  Chief  J uftice  of  MaflTachufetts.  3  lb. 
23,  note.  By  refigning  that  office  without*  ever  having  taken  his  feat, 
he  laid  aside  the  opportunity  of  carrying  out  himfelf  on  the  bench  the 
principles  which  he  had  uniformly  maintained  at  the  bar. 

But  thefe  principies  were  fuppofed  to  be  the  law  of  Maflachufetts  long   Law  of  Maf- 
after  the  adoption  of  the  State  Conflitution.     Even  in  civil  cafes,  the   fachufetts  in 
right  of  the  jury  to  decide  the  law  feems  to  have  been  recognized  until   c       ca  cs* 
since  the  beginning  of  the  prefent  century.    Stickney  v.  Atwood,  (1784) 
6  Dane  Ab.  251.  Sullivan  on  Land  Titles  (1801),  343.  Coffin  v.  Coffin, 
(1808)  4  Mafs.  25.   St.  1807,  c.  140,  ^  15.    But  the  power  of  the  Court 
to  grant  new  trials,  which  appears  to  have  been  in  familiar  ufe  before  the 
beginning  of  the  regular  feries  of  reports,  has  prevented  the  rendering  of  * 

judgments  on  verdicts  againft  the  directions  of  the  Court  in  civil  cafes. 
Brawn  v.  Swan,  1  Mafs.  202.  Cogswell  v.  Brown,  1  Mafs.  237.  St. 
1804,  c.  105,  ^6.  Bryant  v.  Commonwealth  Ins.  Co.  13  Pick.  550. 
Coffin  v.  Pbenix  Ins.  Co.  15  Pick.  295.  Cunningham  v.  Magoun,  18 
Pick.  15.  Miller  v.  Baker,  20  Pick.  289.  And  it  has  recently  been 
determined  that  if  the  evidence  introduced  by  the  plaintiff  in  a  civil 
action  "  is  fuch  that  the  Court  would  fet  aside  any  number  of  verdicts 
rendered  upon  it,  toties  quoties,  then  the  caufe  should  be  taken  from  the 
jury,  by  instructing  them  to  find  a  verdict  for  the  defendant.*'  Denny 
v.  Williams,  5  Allen,  5.  And  fee  Stein  me  tx  v.  Carrey,  1  Dall.  234; 
Chandler  v.  Fan  Roeder,  24  How.  226,  227. 

In  criminal  cafes,  the  right  of  the  jury  to  decide  the  law  was  repeat-  In  criminal 
edly  recognized  and  affirmed,  and  never  denied,  in  Maflachufetts,  until  cafes. 
1846,  since  which  it  has  been  difallowed.  Tbeofbilus  Parsons,  in  Mafs. 
Debates  on  U.  S.  Constitution  in  1788,  (ed.  1856)  194,  195  ;  2  Elliott's 
Debates,  (2d  cd.)  94.  Pamphlet  Trials  of  Bowen  (18 16)  51,  52,  56, 
and  Phillips  (1817)  17.  Parker,  C.  J.,  Mr.  Du  ft  on,  and  Jackson,  J.  in 
Debates  in  Mafs.  Convention  of  1820,  (ed.  1853)  540-542.  Common- 
wealth v.  Blanding,  (1825)  3  Pick.  305.  Pamphlet  Trials  (1828)  of 
Lyman,  60,  and  Child,  90.  Commonwealth  v.  Knafp,  (1830)  10  Pick. 
496.  Bryant  v.  Commonwealth  Ins.  Co.  (1833)  13  Pick.  550,  551. 
Pamphlet  Trial  of  Snelling,  (1833)  75.  Commonwealth  v.  Kneel  and, 
(1835)  20  Pick.  208,  227  ;  Review  of,  by  Cofmopolite,  25.  Common- 
wealth 
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nssealth  y.  Porterf  (1846)  10  Met*  163,  Commmtsseatib  v.  JtUftt* 
(1847)  1%  Met.  113.  Si.  1*55.  c  151,  Commwwe&hn  v.  j#J»f A*it 
0*57)  5  Gray,  185.  Commonwealth  v.  Martin,  (1857)  5  Gray,  303, 
note.  Commen*we#/tb  v.  La*wrente ,  (*8j7i  9  Gray,  135.  C«jw**#w- 
nvealih  Y.   ^c*T  (1857)  10  Gray,  5. 

In  Maine*  the  (aw  is  cftabliuHed  in  favor  of  the  right  of  the  jury  in 
criminal  cafes.  Stale  v.  SnoIw,  (1841)  18  Maine,  346.  And  in  Ver- 
mont, Stats  v.  William* \  (1819)  a  Verm.  4S8,  489*  State  v.  Crvteam* 
(1H49)  33  Verm.  14,  State  V,  Me  Donnelly  (1S60)  3a  Verm,  531*  let 
New  Hampshire,  it  once  was,  but  ha*  fince  been  decided  otherwise* 
Pamphlet  'I  iijL  iA Farmer  f  1&11)  68,  and  Blaifdell  (iSjj)  54.  Pierce 
v.  State,  (1843)  13  N.  H.  536,  So  in  Rhode  J  bland,  the  ear  licit  taws 
recognized  the  right;  but  the  modern  decisions  are  adverfe  to  it.  1  R. 
I.  Col,  Kec.  (1647)  103,  404.  Dorr1!  Trial t  (1S44)  (Pitman**  ed-)  iti, 
iji,  131,  State  v.  Smithy  (1859)6  R.  I.  34,  In  Connecticut,  the 
right  of  the  jury  to  decide  the  law  has  been  acknowledged  fir»cc  the 
Revolution,  even  in  civil  cafes,  and  teems  |o  he  ft  ill  in  criminal  cafe*. 
Master  v.  Bretwftert  (17&8)  Kirby,  4*3,    a  Swift  *s  Dig.  ('813)  41a. 

In  the  Province  of  New  York,  the  right  was  repeatedly  aitcrtcd  by 
counfel  in  criminal  cafes,  and  noi  denied  by  the  Court.  Bayard  *s  Trial* 
(1701)  14  Howell's  State  Trials,  501,  503,  505.  Zettger^i  Trial, 
(1735)  17  lb.  706,712,  723.  See  also  Remarks  on  Zcngcr's  Trial  by 
41  two  eminent  lawyers  in  one  of  our  Colonies  in  America."  lb.  716. 
731,  The  Supreme  Court  of  the  State  of  New  York  in  1&04  vest 
equally  divided  upon  the  queftion,  Kent  &  Too  mpson,  J  J,  affirming  the 
right,  and  LeiDti,  C.  J,  &  Ltvingiton,  J.  denying  it,  People  v. 
Crofuoell*  3  Johns.  Cas.  337,  The1  queftion  does  not  appear  to  have 
been  since  argued  before  the  fame  Court  or  the  Court  of  Errors  or  Court 
of  Appeals  in  that  State.  But  the  right  of  the  jury  was  repeatedly  af- 
firmed in  j 8a 5  by  rVativorth,  J.  (afterwards  Chancellor},  People  v. 
Thayers*  1  Parker  C.  C.  J98,  People  v,  Vsdtto,  lb.  604-  It  has  lately 
been  denied  by  fome  Judges  of  the  local  Supreme  Courts.  People  y* 
Pine,  (1848)  1  Barb.  568,  People  v.  Fsnnegan,  (1848)  i  Parker  C.  C. 
15a,  153.  Carpenter  v.  People,  (iSjo)  8  Barb.  611.  Sofford  v.  People t 
(1854)  1  Parker  C\  C.  480.  In  New  Jerfcy,  the  right  was  affirmed  by 
early  ftatutes.  Weil  New  Jerley  Laws  of  1676,  cc.  19,  as;  16S1,  cc. 
6,  7,  10  ;  (Learning  &  Spicer's  ed.)  pp.  306,  397,  398,  418,  419-  See 
alio  Dickinfon1*  Parmer's  Letters,  (Boston  ed,  176S)  51, 

Id  Pennsylvania,  before  the  Revolution,  the  right  of  the  jury  to  decide 
the  law  for  themfelves  appears,  from  the  notes  of  Presidents  Shipper*  and 
Reed  (1  Dall.  30),  to  have  been  admitted,  even  in  civil  cafes.  A  then* 
son*  1  lessee  v.  Robertson,  (1764)  t  Dall.  o.  Boehm  v.  Eagle,  (1767)  lb. 
1 6 .  Prop  net  a  ry*s  lessee  v  ■  Hals  ton,  (1773)  I  b.  1 9 .  An  on.  (1773)  lb. 
30.  And  in  17S4  SVKean*  C.  J,  began  hi*  charge  in  a  civil  cafe  by 
telling  the  jury  that  as  the  counfel  "  have  quoted  many  cafes*  but  have 
not  appealed  to  the  Court  for  their  opinion  on  tl 
the  jury  muft  take  the  whole  together,  and  fori* 
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upon  the  subjecV*  Wilcox  ▼.  Henry,  lb.  71.  This  report  hid  been  re- 
vised by  the  Chief  Juftice.  lb.  pref.  iii.  The  only  American  Judge 
between  the  Revolution  and  the  year  1800,  who  is  known  to  have  denied 
the  right  of  the  jury  to  decide  the  law  in  a  criminal  cafe,  was  a  Judge  of 
a  Court  of  Common  Pleas  in  Pennfylvania.  Addifons  Charges  to 
Grand  Juries,  (1791)  53.  Pennsylvania  v.  Bell,  (1793)  Addifon  R. 
160,  161.  Pennsylvania  v.  MfFall,  (1794)  lb.  257.  He  was  after- 
wards impeached  by  the  Houfe  of  Reprefentatives,  and  removed  by  the 
Senate,  and  difqualified  to  hold  any  judicial  office  in  the  State,  for  inter- 
fering with  the  rights  of  an  aflociate  in  charging  the  grand  and  petit  ju- 
ries. Addison  *s  Trial,  Lancaster,  1803.  And  the  right  of  the  jury  in 
criminal  cafes  was  then  generally  recognized  in  Pennfylvania,  as  is 
mown  by  the  testimony  of  her  moft  eminent  lawyers  upon  the  trial  of 
Judge  Chafe  in  1804.  Teflimony  of  William  Lewis  and  Edward 
Ttlghman,  1  Chafe's  Trial,  (Smith  &  Lloyd's  ed.)  131-1359  1481  lb. 
(Evans's  ed.)  ao,  21,  27.  And  it  feems  to  be  Hill  in  that  State.  John 
Read,  arguendo,  in  Han  way's  Trial,  (185 1).  Gujfy  v.  Commonwealth, 
(1853)  2  Grant,  68. 

In  Virginia,  the  right  of  the  jury  in  criminal  cafes  feems  to  be  ad-    Virginia, 
mitted,  though  the  early  authorities  are  ftronger  than  the  later  ones. 
Maury  v.  Collector  of  Hanover,  (1763)  Wirt's  Life  of  Patrick  Henry, 
27,  28.     Statements  of  Hay  and  Nicholas ,  1   Chase's  Trial  (Smith  8c 
Lloyd's  ed)  175,  1761  lb.  (Evans's  ed.)  36,  9a.     Dance's  case,  (1817) 

5  Munf.  363.  Davenport  v.  Commonwealth,  (1829)  1  Leigh,  596.  Leigh, 
as  amicus  curt*,  in  Garth  v.  Commonwealth,  (1831)  3  Leigh,  770,  777. 

6  Amer.  Jurist,  (1831)  243.     Doss  v.  Commonwealth,  (1844)  1  Grat- 

tan,  559.     Delaplane  v.  Crenshaw,  (i860)   15  Grattan,  482.     Also  in   South    Caro- 
South  Carolina.     State  v.  Allen,  (1822)   1  McCord,  529.     And  in   lina. 
TenneflTee.    Mitchell  v.  State,  (1833)  5  Yerger,  346,  McGowan  v.  State,  Tennefiee. 
(1836)  9  Yerger,  195.     Nelson  v.  State,  (1852)  2  Swan,  486,  487. 

But  it  is  believed  to  have  been  denied  in  every  other  Southern  State  in 
which  the  queftion  has  arifen,  except  where,  as  in  Georgia  and  Arkansas, 
it  had  been  eftablished  by  expreft  enactment.  Constitution  of  Georgia  Georgia, 
of  1777,  arts.  41-43,  Watk.  Dig.  14.  Georgia  Penal  Code  of  1833,  div. 
14,  ^  16,  Prince's  Dig.  660.  Holder  v.  State,  (1848)  5  Georgia,  444, 
445.  Ricks  v.  State,  (1855)  16  Georgia,  603-605.  McPherson  v. 
State,  (1857)  22  Georgia,  484,  485.  Rev.  Sts.  of  Arkansas,  c.  85,  Arkansas. 
^  25.  Patterson  v.  State,  (1846)  2  Englifli,  60.  Sandford  v.  State, 
(1850)  6  Englifh,  331.  It  was  early  denied  in  Maryland.  Judge  Win'  Maryland. 
Chester  and  Luther  Martin,  (1804)  1  Chafe's  Trial,  (Smith  &  Lloyd's 
ed.)  297  ;  2  lb.  150,  151 ;  lb.  (Evans's  ed.)  106*,  182,  183.  And  even 
after  the  Conftitution  of  that  State  in  1 85 1  had  expreflly  declared  that  "  in 
trial  of  all  criminal  cafes  the  jury  (hall  be  judges  of  the  law  as  well  as 
the  facl,"  the  Court  of  Appeals  decided  that  the  jury  had  no  right  to 
judge  of  the  conftitutionality  of  a  ftatute.  Franklin  v.  State,  (1858) 
12  Maryland,  246,  249.  The  right  of  the  jury  to  decide  the  law  is  de- 
7  a  nied 
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nicd  in  North  Carolina,  State  v,  Peacet  (1854)  *  Jones  N,  C»  35  s,  In 
Alabama,  Piers**  v.  State,  (1I47)  i*  A  Jab,  153,  154*  and  Bat  re  v. 
State,  (itjo)  it  lb.  113,  1 34,  modifying  the  earlier  opinion  in  State  v. 
Jones*  ( j  843)  5  lb.  671-674.  In  MiiTuTtppL  William*  v.  £/<*/*,  (1  tj6) 
33  Mifj.  3S9,  In  Kentucky-  Montee  v.  Commonweal  tbt  (1830)  3  J. 
J,  Marm.  149,  tS<>*  Commonwealth  v,  J^n  Tup/,  (1S5S)  1  Met.  Ky. 
5.  In  Millburi.  Hardy  V*  «$Wr,  (i*+a)  7  Miflburi,  607.  And  in 
Tex  a*.     /W//  v.  ^/j//,  0*47)  a  Tea.  2*a^ 

It  ha*  alio  been  denied  in  Ohio.  Montgomery  y.  State,  (1*41)  it 
Ohio,  4*7,  RMiw  v,  5Va/e,  (1857)  I  Ohio  State  R.  166,  167.  In 
Indiana,  the  right  was  firfl  denied,  then  affirmed*  again  denied*  and 
finally  cftabliAicd  by  an  amendment  of  the  Coniliiutmn,  Toivnsertd  v. 
State,  (*Bi»)  a  Black*.  151.  Armstrong  v.  State  t  (tf^n)  4  Black t 
147.  Carter  y.  State,  (i&S1)  a  Ind.  610.  tPiUiattu  v.  State,,  (ifcft) 
to  Ind.  503, 

The  authority  of  the  Legislature  to  confer  this  right  upon  the  jury  (if 
they  did  not  have  it  before)  was  recognized  by  the  whole  Supreme 
Court  of  New  York  in  People  v,  Crotiuell,  3  Johns.  Cas.  413  ;  affexted 
by  Jack  1  on,  De*tvey  and  Thomas  t  J  J.  of  the  Supreme  Court  of  MaUk- 
ch  ufctts,  and  denied  by  Sba*w*  C  J.,  Me  teal/,  Bigelvw  and  Merri*k9 
J  J,,  of  the  tame  Court,  Debates  in  Mafs.  Convention  of  1  Sao  fed. 
j  Si  3)  543.     Commonwealth  v.  Antbes*  $  Gray,  as  3,  136,  ajo,  151,  303. 

There  can  be  no  better  evidence  of  the  recognition  in  the  J  aft  century 
of  the  right  of  the  jury  to  decide  the  Jaw,  even  in  civil  cafes,  than  the 
unanimous  decifton  of  the  Supreme  Court  of  the  United  States,  as  de- 
clared by  Chief  Juftice  Jay  tn  1794  in  a  civil  caufc  of  great  importance* 
to  which  a  State  was  a  party,  and  which  was  therefore  tried  at  the  fcar 
of  the  Supreme  Court.  Georgia  v.  Brat  I  if  or d*  3  Dall.  4.  The  authen- 
ticity of  the  report  of  that  cafe  is  hardly  open  to  queftion.  It  had  prob- 
ably been  fubmitted  to  Chief  Juftice  Jay  himfclf;  fur  there  is  no  reafon 
to  doubt  that  Mr.  Dallas  kept  up  the  practice,  which  he  had  eftablUhcd 
in  his  tii  ft  volume,  of  fubmitting  each  cafe,  before  printing,  to  N  the  exam- 
ination of  the  pi  eliding  judge  of  the  Court  in  which  it  was  determined/* 
1  Dall,  pref,  iii.  And  the  report  was  quoted  by  Alexander  HamtUamt 
within  ten  years  after  the  decifion,  in  a  criminal  trial  of  great  importance 
and  intcrcft,  and  its  accuracy *not  disputed.  People  v*  Croftuell.  3 
Johns.  Cas.  347,  358,  "Speeches  at  full  length'1  in  that  cafe,  pub- 
lished in  New  York  in  1I04,  pp.  1 1,  49*  77, 

Another  cafe,  not  ufually  referred  to  upon  this  fubject,  which  came 
before  the  Supreme  Court  of  the  United  States  in  1795,  prefects  Co 
curious  an  analogy  to  the  cafes  of  the  Province  V.  Paxton^  ante ,  548, 
and  Erntingv*  Cradoek,  supra,  $$%,  aa  to  be  worthy  of  being  here  fined. 
In  an  aclion  for  money  had  and  received,  I  he  defendant  contended  that  be 
received  the  money  as  agent  of  the  United  States  at  Martinique,  for  the 
fale,  purfuant  to  a  decree  in  admiralty  there,  of  a  neutral  veflcl.  cantur*d 
and  sent  in  to  that  bland  during  the  Revolutionary 
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privateer  owned  by  the  plaintiffs.  The  jury,  under  the  inftrultions  of 
the  Circuit  Court,  returned  a  verdift  for  the  plaintiffs,  and  the  defendant 
fued  out  a  writ  of  error.  Cabot  v.  Bingham,  7  Dane  Ab.  655  &  seq.  % 
3  Dall.  19  f  Printed  Cafe  of  the  Danifh  Brig  the  Hope.  Mr.  Dane 
fays  that  the  common  law  courts  in  MaflTachufetts  had  previoufly  been 
in  the  practice  of  trying  the  queftion  of  prize  or  no  prize,  when  it  arofe 
incidentally  1  contrary  to  the  practice  in  England  and  in  other  States. 
7  Dane  Ab.  645,  646,  659,  660.  In  the  Supreme  Court  of  the  United 
States,  Iredell,  J.,  in  giving  his  opinion  in  favor  of  the  jurifdi&ion  of 
the  Court  below,  faid :  "  It  will  not  be  fufficient  to  remark  that  the 
Court  might  charge  the  jury  to  find  for  the  defendant ;  becaufe,  though 
the  jury  will  generally  refpect  the  fentiments  of  the  Court  on  points  of 
law,  they  are  not  bound  to  deliver  a  verdift  conformably  to  them.**  3 
Dall.  33.  Neither  of  the  Judges  exprefled  any  doubt  of  this,  but  the 
Court  was  equally  divided  on  the  queftion  of  jurisdiction. 

The  extent  of  the  rights  and  duties  of  juries  in  this  respeQ  has  not 
fince  come  before  the  Supreme  Court  of  the  United  States.  But  indi-  Other  opin- 
vidual  Judges  of  that  Court,  before  and  after  the  cafes  juft  cited,  repeat-  ions  of  U.  S. 
edly  affirmed  the  right  of  the  jury  to  judge  of  the  law  in  criminal  cafes.  Judges. 
Iredell  &  Wilson,  J  J.  in  Henfield's  Trial,  (1793)  Wharton's  State 
Trials,  87,  88.  a  Wilfon's  Works,  37a.  Chase,  J.  (1800)  in  Trial 
of  Fries,  196;  of  Cal lender,  Wharton's  State  Trials,  634,  709,710, 
713  &  seq. ;  and  on  his  own  trial,  (1804)  (Smith  8c  Lloyd's  ed.)  34, 
35,  (Evans's  ed.)  Appendix,  44,  45.  Marshall,  C.  J.  in  1  Burr's 
Trial,  (1807)  470  1  a  lb.  444,  445,  448.  Duval  I,  J.  in  Trial 
of  Hodges,  (18 15).  Baldwin,  J.  (1830)  in  United  States  v.  Wil- 
son &  Porter,  Bald.  99,  108.  See  alfo  Talmadge,  J.  in  Trial  of 
Smith  &  Ogden,  (1806)  236,  237  \  Cases  under  the  Embargo  Lotus, 
3  Bradford's  Hist.  Mafs.  108,  6c  Lyman's  Trial,  41.  And  this  right 
does  not  feem  to  have  been  denied  by  any  Judge  of  the  Supreme  Court 
of  the  United  States  before  1835,  except  upon  quefttons  of  the  con- 
ftitutionality  of  ftatutes,  of  which  an  exception  was  made  by  Patterson, 
J.  in  United  States  v.  Lyon,  (1798)  Wharton's  State  Trials,  336,  by 
Chase,  J.  in  Callender's  Trial,  ub.  sup.  and  by  Baldwin,  J.  in  United 
States  v.  Shive,  Bald.  512 — a  diflinction  which  can  hardly  be  main- 
tained. See  Theofhilus  Parsons  in  Convention  of  1788,  ub.  sup.  % 
Shaw,  C.  J.  in  Commonwealth  v.  Anthes,  5  Gray,  188-192  \  Curtis,  J, 
in  United  States  v.  Morris,  1  Curt.  C.  C.  59 ;  ante,  529.  But  the 
more  recent  opinions  of  fome  Judges  of  the  Court  deny  the  right  of  the 
jury  to  decide  the  law  adverfely  to  the  inftru£iions  of  the  Judge  in  any 
cafe  whatever.  Story,  J.  in  United  States  v.  Battiste,  (1835)  2  Sumner, 
243  \  Curtis,  J.  in  United  States  v.  Morris,  (1851)  1  Curt.  C.  C.  49- 
63;  and  fundry  unreported  cafes. 

It  is  worthy  of  notice  how  the  history  of  this  queftion  after  the  Eng-   Conclusion, 
lish  Revolution  of  1688  repeated  itfelf  in  America  nearly  a  century  later. 
The  great  constitutional  lawyers  and  judges  of  either  Revolutionary 
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period —  Somen  and  //»//;  Adams\  Jay,  Wilson  p  IrtdelL  Chase  y  Mar* 
/A,t//»  Hamilton,  Parsons  and  Kent —  with  one  voice  maintained  the 
right  of  the  jury  upon  the  general  iftue  to  judge  o*  the  law  as  welt  mm 
the  fa£L  But  they  bad  hardly  paffed  away,  or  fifty  year*  elapsed  fince 
either  Revolution,  when  the  courts  of  the  new  government  began  to 
aflert  as  much  control  over  the  conferences  of  the  jury,  as  had  been 
claimed  by  the  moft  arbitrary  Judges  of  the  Monarch  whom  that  Reso- 
lution had  overthrown.  The  analogy  recalls  the  motto  from  Grctuts, 
placed  by  Mr,  Dallas  upon  the  title-page  of  his  reports:  A  tarn*  e* 
mag  is  necessaria  est  b*e  vperat  quod  et  nostra  f*<ut*  non  desuct*  et 
tlim  non  de/uernnttqui  hanc  juris  partem  its  tontemnerentj  quasi  nihil 
ejus  praiter  inane  nvmen  existent. 
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Governor  Pownall's  Meflage  to  the  Council  upon      j  760. 
the  Jurifdi&ion  of  Judges  of  Probate.  v^^v^^^ 

Governor's 

Province  of  the  Mas-  )  Meflage  upon 

SACHUSETTS   Bay.  (  Judges  of 

'  Probate. 

At  a  Court  of  Probate  held  by  the  Governor,  with  the  Pf0****  j**0. 
Council  or  Afliftants  at  the  Council  Chamber  in  Bofton  on 
the  9th  day  of  February  A.  D.  1760. 

His  Excellency  having  been  pleafed  to  lay  before  the  Court 
fun  dry  matters  to  be  by  them  confidered,  the  fame  were 
referred  to  a  Committee  and  are  as  follows,  viz. : 

Gentlemen,  —  By  the  Royal  Charter  granted  to  His 
Majefty's  Province  the  Maflachufetts  Bay,  it  is  Eftab- 
lilhed  and  Ordained  "  That  the  Governor  of  faid  Province 
or  Territory  for  the  Time  being,  with  the  Council  or  As- 
sistants, may  Do,  Execute  or  Perform  all  that  is  neceflary 
for  the  Probate  of  Wills  and  Granting  of  Adminiftrations 
for,  touching  or  concerning  any  Interefts  or  Eftate  which 
any  Perfon  or  Perfons  (hall  have  within  our  faid  Province 
or  Territory"  —  with  Liberty  to  the  Subje&  of  Appeal  to 
His  Majefty. 

The  Governor  with  the  Council  or  Afliftants  is  thus 
Conftituted  a  Court  of  Juftice  of  fuch  Ample  JurifdiAion 
and  important  Powers  as  feem  not  to  have  been  hitherto 
fufficiently  attended  to  ;  And  to  this  Inattention  it  muft  be 
Imputed  that  the  Idea  of  the  nature  of  the  Court  and  the 

Laws 
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1760.  Laws  of  Pra&ice  which  it  ought  to  adopt  should  fo  long 
remain  Vague  and  Indeterminate,  And  the  Court  itfclf  still 
exift  without  a  Seal,  Records  and  Rules  or  even  the  Com- 
mon Formalities  of  a  Judicial  Court, 

In  order  to  EftabUfh  Thefe  ncccJTary  Points  and  form 
fume  Regular  Plan  of  Conduit  it  (hou Id  be  obferved  That 
This  Court  and  this  Only  is  immediately  Conftitutcd  by 
Charter  antecedent  to  all  Provincial  Law. 

The  matter  fubjecled  to  its  Judgment  is  all  £  dates  and 
Interests  in  this  Province  fo  far  as  they  are  connected  with 
the  Probate  of  Wills  or  the  Granting  Adminiftration. 

The  Jurisdiction  Granted  is  the  Execution  of  this  Pro- 
bate of  Wills  or  Granting  Ad  mini  ft  ration  with  ail  that  Is 
neceflary  thereto. 

Thefe  things  under  the  old  Charter  were  cognizable  in 
the  County  Court  j  and  in  England,  so  far  as  concerned 
Perianal  E Irate,  in  the  Spiritual  Court  only. 

As  the  bufinefs  of  this  Court  was  never  the  Object  of 
Common  Law  ;  And  as  its  Proceedings  for  the  mod  Part 
are  in  matters  Executory  and  cannot  admit  of  Tryals  and 
Proeefles  according  to  the  Methods  of  the  Common  Law, 
it  cannot  be  a  Common  Law  Court. 

As  it  is  a  Judiciary  of  Laymen  and  cannot  execute  its 
Decrees  by  Excommunication  and  Ecclefi  aft  teal  Cenfures 
it  cannot  be  deemed  a  Spiritual  or  EttUfioftical  Cturt. 

It  therefore  follows  that  it  is  a  Civil  Law  Court. 
This  Idea  will  not  only  point  out  to  us  what  ought  to  be 
the  Rules  or  Practice  of  this  Court ;  but  from  this  alone 
can  its  pre  fen  t  method  of  administration  be  accounted  for. 

No  Common  Law  Court  has  a  power  of  Substitution; 
No  Law  of  the  Province  eftahlifhes  the  Court  of  the 
County  Judges  of  Probates,  Though  many  Laws  recognize 
them  as  Conftitutcd.  This  power  of  Substitution  or  Del- 
egation is  Incidental  to  every  Civil  Law  Judge,  and  this 
Incidental  Right  is  fpecially  mentioned  in  the  Charter  by 
the  words  all  that  is  neetffary  thereto. 

The  Wlfdom  therefore  Oi 
Idea,  understanding  the 
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faid  Grant  of  a  Civil  Law  Jurifdi&ion,  Delegated  or  Sub-  1760; 
stituted  Judges  of  Probates  in  the  fevcral  Counties  who  are 
thereby  by  Inferior  Civil  Law  Courts  for  Distinct  Peculiars, 
and  fubfift  by  a  Delegation  of  Power  to  Judge  in  the  fir  ft 
Inftance  from  whom  lies  an  appeal  to  the  Governor  with 
the  Council  or  Afliftants  as  the  Superior  Court  of  the  Prov- 
ince for  fuch  matters. 

All  Civil  Law  Courts  in  England  (whether  they  be  called 
Spiritual  or  merely  Civil)  arc  controulable  by  the  King's 
Bench  ;  but  the  State  and  Relation  of  thefe  Delegates  of  the 
Supream  Power  in  the  Province  exempt  them  from  receiv- 
ing Prohibitions  and  Mandamus  from  the  Common  Law 
Superior  Court. 

An  appeal  to  his  Majefty  in  Council  does,  in  this  Cafe 
as  in  all  others  fpecifyed  by  the  Charter,  lye  from  their 
Decrees,  and  there  alone  the  Grievance  can  be  red  re  fled. 
But  in  the  mean  while  in  all  fuch  Cafes  wherein  an  Inhibi- 
tion or  Mandamus  would  iflue  in  England  there  feems  to 
be  by  the  prefent  indeterminate  method  of  Practice  of  this 
Superior  Civil  Law  Court,  a  defe&  of  Juftice.  And  yet 
the  Proper  and  conftitutional  Remedy  does  by  Charter  lye 
within  their  JurifdiAion. 

The  Provifion  made  by  the  Laws  of  this  Province  re- 
fpeAing  Infolvents  Estates  and  other  matters  which  impower 
the  Judge  of  Probate  to  Execute  thefe  matters  —  Thefe 
matters  being  the  Subject  matter  of  Chancery  and  Appeal 

lying  to  the  Governor  with  the  Council  or  Afliftants 

The  Governor  with  the  Council  or  Afliftants  Afts  in  fuch 
Cafe  as  a  Civil  Law  Court  Remedial  or  a  Court  of  Chan- 
cery. 

This  Court  Therefore  being  a  Civil  Law  Court  having 
Jurifdiftion  in  thofe  matters  wherein  the  Spiritual  or  Eccle- 
fiaftical  Courts  and  the  Court  of  Chancery  in  England 
exercife  JurifdiAion,  The  Civil  Law  fo  far  as  it  hath  been 
adopted  or  recognized  as  authority  in  either  the  Eccle- 
fiaftical  Courts  or  the  Court  of  Chancery  and  fo  far  as  it 
hath  been  eftablilhed  by  Law  in  England  ought  to  be  the 
Law  and  Rules  of  this  Court,  fo  far  as  the  Circumftances 

and 
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and  Laws  of  this  Province  will  admit  of  fuch  Recep- 
tion. 

The  Civil  Law  is  the  Bads  of  the  Pradice  of  the  Ec- 
clefiaftical  Courts  in  England,  but  they  have  admitted  al/b 
of  fome  of  the  Papal  and  other  Decretals,  the  Canons,  Sec  : 
and  have  alfo  incorporated  therewith  A£b  of  Parliament 
and  Refolutions  of  Comon  Law  Courts  by  which  they 
have  been  controuled.  Their  is  the  Rule  of  Pradice  in 
that  Court  in  England.  And  therefore  fo  far  as  this  Supe- 
rior Civil  Law  Court  a&s  in  matters  wherein  that  Court 
cxercifes  Jurifdidion  it  may  receive  (aid  Rule  as  the  rule  of 
its  Pra&ice  ;  Though  the  Civil  Law  alone  fhould  ftill  be  the 
Basis  of  its  Pra&ice  fo  far  as  the  Circumftances  and  Laws 
of  the  Province  will  admit. 

In  the  fame  Manner  where  the  Obje&s  or  Matters  are 
matters  cognizable  by  Chancery  and  come  under  the  Jurif- 
didion of  this  Court ;  the  Civil  Law  with  fuch  alter- 
ations and  additions  as  has  been  made  in  that  Cafe  by  the 
Common  and  Statute  Law  of  England  fhould,  fo  far  forth 
as  faid  Law  extends  hither  or  is  received  as  the  Common 
Law  of  the  Country,  be  the  Bafls  of  the  Rules  and  Pradice 
of  the  Civil  Law  Court ;  as  Chancery  is  itfelf  in  great 
meafure  in  its  proceedings,  Examination  of  Evidence,  Hear- 
ings and  Determinations,  a  Civil  Law  Court  and  regulated 
by  the  Forms  and  the  Rules  of  fuch. 

This  Point  being  precifely  Determined,  the  Rules  and 
Laws  of  thefe  Courts  are  Fixed  and  Known,  Things  taken 
up  by  the  Wifdom  of  the  Courts  and  E ft ab lifted  by  the  Ex- 
perience of  Ages. 

There  is  one  matter  further  which  deferves  very  ferious 
Confideration  as  to  this  Court  of  Governor  with  the  Coun- 
cil or  Afliftants,  the  confidering  of  which  in  this  Light  will 
relieve  it  of  very  great  difficulties  and  embanuTment  —  It 
is  concerning  a  matter  not  subjed  to  its  Jurifdidion  by 
Charter  but  fubjedted  to  it  by  a  Law  of  this  Province. 

By  an  A<3  of  this  Province,  Confirmed  by  their  Majefty's 
William  and  Mary  Aug1  22,  1695,  "all  Controversies 
concerning  Marriage  and  Divorce  are  to  be  heard  and  De- 
termined 
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termined  in  a  Court  of  Civil  Law,  in  which  Courts  Quef-        1760. 
tions  of  Divorce  arc  Determinable  fo  far  forth  as  Marriage 
by  the  Law  of  the  Province  is  efteemed  a  Civil  Contract, 
fo  far  may  it  be  Determined  in  faid  Court. 

Divorce  in  the  genuine  and  original  Senfe  of  that  Word 
was  Diflblutio  Vinculi  Matrimonii.  It  fuppofed  the  Exift- 
ence  and  real  Validity  of  the  Marriage,  and  from  thence 
Determined  the  Contract  and  abfolved  the  Parties  from  the 
Civil  Covenant.  In  this  Senfe  of  the  Word  the  Civil  Law 
Courts  ufed  to  Divorce,  and  refcind  this  Kind  of  Contract 
as  they  did  others,  either  for  Fraud  and  grofs  Circumvention 
in  entering  into  the  Contract  or  for  Eflential  Contraven- 
tions Subfequcnt  to  it. 

When  the  See  of  Rome  took  this  Power  out  of  the 
hands  of  these  Lay  Courts,  It  gave  to  the  Spiritual  Court 
Power  only  to  Judge  whether  the  Marriage  was  originally 
Valid  according  to  Canon  Law,  and  if  not,  to  pafs  Sentence 
of  Nullity,  as  void  ab  Initio  :  And  alfo  for  certain  Caufes 
(when  the  Perfon  were  actually  under  the  Tyes  of  Matri- 
mony) to  order  the  Parties  to  live  Separate,  till  both  parties 
fhould  agree  to  come  together  again  as  before,  and  improp- 
erly called  thefe,  which  were  Controversies  of  Marriage, 
Sentences  of  Divorce,  Whereas  the  real  Power  of  Divorce 
a  Vinculo  the  Pope  referved  in  his  own  hands. 

And  thus  Matters  continued  to  the  Reformation,  when 
Henry  the  8th,  Vindicating  to  himfelf  the  Legal  Power  of 
the  Supremacy,  The  Power  of  the  See  of  Rome  being 
by  act  of  Parliament  abolifhed  in  England,  Henry  referred 
this  Power  to  Parliament,  and  there  alone  it  rests  in  Eng- 
land. If  the  Law  of  this  Province  Vefts  this  Ppwer  in 
the  Governor  and  Council  as  a  Civil  Law  Court  in  the 
Case  of  a  Civil  Contract,  and  this  Law  be  confirmed,  The 
Cafe  of  Divorces  in  this  Province  are  freed  of  all  Dif- 
ficulty. If  not,  The  Doubt  then  remains  whether  this 
Power  lies  with  the  Legiflature  of  this  Province  or  only 
with  the  Parliament  of  Great  Brittain.  I  have  faid  in  the 
Cafe  of  a  Civil  Contract,  becaufe  a  Doubt  may  arife  whether 
if  the  Parties  be  Married  by  a  Minifler  ordained  by  a  Bifhop 
73  of 
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of  the  Church  of  England  or  Ireland,  whether  it  be  a  Civil 
Contract  or  not. 

The  Committee  having  reported  upon  the  matters  afore* 
(aid  —  The  following  Orders  were  made  thereon  viz*. 

Whereas  in  and  by  the  Royal  Charter  granted  to  this 
Province  by  King  William  and  Queen  Mary  it  is  eftablilhed 
and  ordained  that  the  Governor  for  the  time  being,  with  the 
Council  or  Affiftants,  may  do,  execute  or  perform  all  that 
is  necefTary  for  the  Probate  of  Wills  and  granting  of  Admin- 
iftrations  for,  touching  or  concerning  any  Interest  or  Eftate 
which  any  Perfon  or  Perfons  (hall  have  within  faid  Prov- 
ince ;  and  whereas  the  Laws  of  this  Province  have  made 
provifion  to  Appeals  from  the  Decrees  and  other  Proceed- 
ings of  the  Judges  of  Probate,  to  the  Governor  and  Coun- 
cil —  To  the  end  therefore  that  all  proceedings  had  in  con- 
fequence  of  any  fuch  appeals  and  other  matters  tranfa&ed 
by  the  Governor  with  the  Council  or  Affiftants  as  the  Su- 
preme Court  of  Probate,  may  be  kept  Seperate  and  apart 
from  their  Tranfaclions  relative  to  matters  of  any  other 
Nature  or  kind. 

Ordered,  that  there  be  a  Regifter  appointed  for  this  Court, 
to  enter  all  Determinations  and  Proceedings  therein  (whether 
upon  Appeals  or  otherwise)  relating  to  Probate  of  Wills, 
granting  Adminiftrations  or  Guardianfhips  and  Settlements 
of  E dates,  in  a  Book  to  be  provided  for  that  purpofe  only; 
who  (hall  give  out  attefted  Copies  of  all  fuch  Determina- 
tions and  Proceedings,  as  occafion  may  require,  and  {hall 
be  Sworn  for  the  faithful  Difcharge  of  his  Truft. 

Ordered  likewife,  that  there  be  a  Seal  provided  and  ap- 
propriated to  the  ufe  of  this  Court.     Alfo 

Refolved,  that  the  Supreme  Court  of  Probate  be  fta- 
tedly  held  twice  in  each  year,  for  tran fading  the  Affairs  cog- 
nizable therein  —  Viz1- :  on  the  Second  Wednefday  in  the 
May  Seflion  of  the  General  Court,  and  on  the  Second 
Wednefday  of  the  Seflion  of  the  fame  Court,  next  follow- 
ing the  firft  day  of  November  annually. 

Upon  a  Queftion  being  moved  relating  to  Appeals  from 
the  Judges  of  Probate  —  Refolved 
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Refolved  by  this  Court,  that  no  Judges  of  Probate  ought 
to  admit  of  Appeals,  unlefs  the  same  be  claimed,  Bond 
given,  and  Reafons  of  Appeal  filed,  in  Time  and  manner 
as  the  Law  directs  ;  and  that  upon  the  Appellants  failing 
to  comply  with  the  Dire&ions  of  the  Law  in  any  or  either 
of  thofe  Particulars,  fuch  Judges  ought  to  carry  their  re- 
fpective  Orders  and  Decrees  (from  which  fuch  Appeal  was 
or  (hall  be  claimed)  into  execution. 

His  Excellency  having  obferved  that  there  ftill  remained 
to  be  confidered  thefe  two  Points  namely  (i§t)  What 
Rules  or  orders  are  to  be  obferved  by  the  Court  in  its 
Judicial  Capacity,  (2nd-)  In  what  method  the  exercife  of 
its  Jurifdi&ion  may  be  carried  into  Execution,  —  Said  mat- 
ters were  referred  to  the  Same  Committee  as  before,  to 
confider  and  report  thereon. 
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Quincy  on  the  Impeachment  of  Public  Officers.* 

Messieurs  Bdes  &  Gill, 

Please  to  insert  the  following. 

*  If  to  differ  enter  hereafter  tvith  an  up start  Minister,  is  to  be  com- 
strued  as  a  Crimen  laesas  Majestatis \  if  the  Giant  Prerogative  is  so  he 
let  loose,  and  stalk  about,  to  create  unusual  Terrors,  and  inflict  unprac- 
tised Punishments  t  if  the  fiercest  thunderbolts  of  Jufiter  are  to  be 
launched  by  a  low  Miscreant  against  the  slightest  Offence,  and  even 
against  Innocence  itself;  if  the  fa*vourite  Motto  of  the  North,  the 
Nemo  me  impune  lacessit,  is  to  be  adopted  as  the  future  rule  of  Gov- 
ernment in  our  once  happier  Land,  we  may  then  boast  as  much  as  ive 
please  of  our  invaluable  Liberties,  purchased  with  the  Blood  of  our 
heroic  Ancestors ;  — but  let  us  <watcb  them  narrowly,  lest,  before  ive 
are  aware,  they  should  depend  upon  too  slight  a  Thread.9 

READER  !     Make  thine  own  Comment —  Permit  me 
alfo  to  make  my  own  Application.     If  the   pre- 
ceding Quotation  excite  Sentiments  in  thy  Mind, 
different  from   thofe  Senfations  which  affect   my 
Breaft,  I  will  not  pluck  out  thine  Eyes,  or  tear 
out  thy  Heart.     My  Creed  will  not  condemn  thee,  neither 
will  thy  Faith  obtain  my  Salvation.     Theoretic  Opinions 
are  of  but  little  Confequence  to  Mankind  :  It  is  the  practi- 
cal Deportment  which  is  of  Importance  to  the  Community. 
For  let  a  Man's  Thoughts  in  Religion  and  Politicks,  be 
what  they  may,  they  are  of  inconsiderable  Moment  to   his 
Fellow-men :    but  when   once   the    Principles   of  a   Man 

prompt 
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prompt  him  to  proftitute  his  Office,  or  negleft  the  facred 
Duties  of  his  Station,  the  State  has  an  undoubted  Right  to 
demand  the  Infli&ion  of  due  Punishment,  and  it  is  incum- 
bent upon  every  Individual  of  Society  to  forward  a  rigourous 
Execution  of  Justice.  And  when  it  happens,  that  any  one 
Man  has  obtained,  by  a  general  Amajfment  of  Power,  fuch 
an  unlimited  Sway,  in  the  State,  as  to  be  able,  with  Impu- 
nity, to  condemn  the  Innocent  as  a  Judge,  and  destroy  the  Con- 
stitution as  a  Statesman,  deplorable  indeed  is  the  Fate  of 
that  Nation.  But  there  is  Hope,  that  the  Cafe  is  not  def- 
perate,  unlefs  this  rapacious  Grafper  of  Sovereignty,  elated 
with  a  Plentitude  of  Power,  has  had  the  Effrontry  to  make 
an  open  Avowal  of  his  Designs,  and  Hardinefs  fufficient  to 
proclaim  his  Refolution  to  fulfill  their  Accomplishment. 
When  fuch  is  the  Obje£t,  fuch  the  Determination,  fuch 
the  Boldnefs  of  only  one  single  Tyrant,  irremediable,  in- 
deed, in  all  human  Probability,  is  the  Malady  of  the  Com- 
mon-wealth. For  when  defpotic  Views  of  this  completion 
are  form*d  and  executed,  'tis  Demonstration,  that  the 
Minds  of  the  People  are  funk  in  Submifllon  ;  and  should 
fome  dauntlefs  Champion  of  the  Caufe  of  Freedom,  provi- 
dentially arife  for  their  Defence,  they  would  fly,  like  a  timid 
Herd,  and  leave  the  virtuous  Hero  to  be  facrific'd  as  a  Vic- 
tim. Never  indeed  was  there  a  Wolf  of  the  State,  who 
did  not  think  the  People  were  but  Sheep  : — Strange  Infat- 
uation of  Mankind  !  They  bow  the  Knee  to  the  Image, 
they  themfelves  have  form'd,  and  tremble  before  the  Bug- 
bear of  their  own  Creation. —  Strip  yon  gorgeous  Monarch 
of  his  Regalia,  take  from  that  defpotic  Tyrant,  the  Powers 
with  which  a  defpifed  Rabble  have  invested  him;  —  the 
one  sinks,  a  weak,  pufilanimous  Mortal,  the  other  hides,  a 
wretched,  contemptible  and  execrated  Monster. 

It  is  almost  incredible,  that  one,  who  had  enjoy'd  the  Fe- 
licity of  living  under  a  British  Government,  should  be  en- 
dued with  fo  infatiable  a  "  Lust  of  Power  "  as  to  wifh  the 
Subversion  of  it's  Constitution.  —  It  is  equally  incredible, 
that  any  Man,  who  knew  the  characteristic  Bravery  of  Free- 
men, fhould  dare  make  the  Attempt.  —  £%uid  non  mortalia 

Pectora 
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Pectora  cogis  Imperii  sacra  Fames  ?  An  exorbitant  Thirst 
of  Dominion,  united  with  a  defperate  Mind,  will  do  Won- 
ders. Restlefs  Ambition  will  be  unwearied  in  the  Race  for 
the  Prize  of  Power ;  an  intrepid  Spirit  will,  at  all  Hazards, 
win  the  Palm.  With  a  Wifh  to  Command,  and  Ability  to 
Execute,  Conqueft  is  inevitable.  —  The  Thirst  of  Rule 
renders  the  Plan  of  Empire  obvious  to  the  Afpirer  ;  a  De- 
termination to  accomplifh,  facilitates  the  Progrefs  of  Attain* 
ment.  —  Happy  for  Americans,  their  wife  and  venerable 
Ancestors,  confcious  of  the  predominant  Vices  of  Mankind, 
have  been  eminently  careful  in  guarding  every  Avenue, 
where  it  was  probable,  the  ambitious  and  intrepid  Enemy 
would  labour  to  enter,  by  Stratagem  and  Force,  in  order  to 
destroy  that  noble  Fabrick,  the  complicated  Work  of  He- 
roes, Saints  and  Ages,  the  British  Constitution. 

A  short  Attention  to  the  following  Extrads  will  abun- 
dantly convince  every  intelligent  Mind,  that,  while  the  first 
Principles  of  our  Constitution,  the  Fundamentals  of  all  our 
Liberties,  are  adher'd  to,  no  Subje&,  however  great  and 
powerful,  is  beyond  the  Reach  of  a  stri&  Examination 
into  his  Condud,  or  out  of  Danger  of  a  Scourge  for  his 
Crimes. 

"  A  Peerof  the  Realm  may  be  Impeached  in  Parliament 
by  Articles  exhibited  at  the  Suit  of  the  King,  by  the  At- 
torney General,  as  against  the  Earl  of  Bristol.  Rush.  249. 

By  Articles  exhibited  by  another  Peer.     Rush.  254. 

So  the  Commons  may  by  Parol*  charge  a  Peer  before  the 
King  and  Lords.  Seld.  Jud.  Pari.  24.  (3  Vol.  2.  p.  1596. 
1598,9.) 

Or  a  Commoner.     Vide  Seld.  3  Vol.  2.  p.  1598,  9. 

So  before  the  Lords  at  a  Conference.  Seld.  Jud.  ParL 
3°i  3J>  32-     (3  Vol.  2.  p.  1598,  1599.) 

The  Right  of  Impeachment  by  the  Commons  was  al- 
lowed by  the  Lords,  20  June  1701. 

In  the  Proceedings  upon  an  Impeachment,  by  the  Com- 
mons, a  Member  stands  with  others  at  the  Bar  of  the 
Lords,  there,  in  the  Name  of  all  the  Commons  of  Eng- 
land, impeaches  fuch  an  one,   and  acquaints  the  Houfe, 
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that  the  Commons  in  due  Time  will  exhibit  Articles  against 
him,  and  maintain  them.  Lords  Journ.  I.  15.  Ap.  1751, 
1701. 

Though  the   Commons  impeach  only  for  a   particular 
Grievance,   they   may   afterwards    exhibit   other    Articles    - 
against  him.     Seld.  Jud.  Pari.  21.     (3  Vol.  2.  p.  1595.) 

And  the  Delivery  of  fuch  Articles  is  not  neceffary  till 
the  Party  appears.  Seld.  Jud.  Pari.  23.  (3  Vol.  2.  p.  1596.) 

If  Articles  are  not  exhibited  against  the  Lords  impeached, 
the  Lords,  by  Meffage,  remind  the  Commons  of  it.  Lords 
Journ.  5  May  1701.   15  May  1701.  4  June  1701. 

But  the  Commons  are  Judges  of  the  proper  Time  for 
exhibiting  them.  31  May  1701.  Yet  the  Lords  claimed  z, 
Power  to  limit  the  Time.     4  June  1701. 

Articles  of  impeachment  need  not  purfue  the  ftri&  Forms 
of  Law.     Seld.  Jud.  Pari.  22,  27.  (3  Vol.  2.  p.  1595,  7.) 

Where  an  Impeachment  is  for  a  capital  Offence,  he 
(hall  be  committed  to  Cuftody.  Seld.  Jud.  Pari.  97.  (3 
Vol.  2.  p.  1624.) 

Yet  the  Commitment  will  fometimes  be  omitted,  at  the 
Difcretion  of  the  Lords,  Raym.  382. 

And  when  an  Impeachment  is  for  High  Treafon,  gener- 
ally, without  fpecial  Matter,  it  is  ufually  omitted.  It  was 
omitted  in  the  Cafe  of  Ld.  Clarendon,  though  the  Com- 
mons complained  of  it.     Life  of  Clar.  251  &  302. 

After  Anfwer  by  a  Lord  impeached,  a  Copy  is  made,  and 
fent  to  the  Commons.     Lords  Journ.  14.  24. 

After  Anfwer,  the  Commons  join  Iflue  by  Replication. 
23  May  1701. 

And  may  confider  whether  they  will  reply  or  not.  Seld. 
Jud.  Pari.  199.  (3  Vol.  2.  p.  1628.) 

Causes    for   Impeachment. 

The  Duke  of  Norfolk  was  Impeached  for  High  Treafon. 
28  H.  6.  Art.  1,  2,  3.     Seld.  Jud.  Pari.  27.  3  Vol.  2.  p. 

1597- 

For  High   Treafon  in  fubverting  the  fundamental  Laws^ 

and  introducing  arbitrary  Power \     Lord  Finch,  Sir  Robert 

Berkley, 
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Berkley,  Lord  Strafford.  a  Rush.  606.  3  Rush.  1365. 
(Vid.  Rush.  Pt.  3.  Vol.  1.  136.) 

Michael  de  la  Pool  was  Impeached,  10  R.  2.  That  he 
excited  the  King  to  ad  against  the  Advice  of  Parliament. 
Seld.  Jud.  Pari.  25.  (3  Vol.  2.  p.  1596.) 

The  Spencers,  that  they  gave  bad  Counfel  to  the  King.  4 
Inst.  54. 

Michael  de  la  Pool  was  Impeached^  that  £/,  being  Chan- 
cellor ^  acted  contrary  to  his  Duty.  Seld.  Jud.  Pari.  26.  (3 
Vol.  2.  p.  1596.) 

The  Duke  of  Buckingham  was  Impeached  for  a  Plurality 
of  Offices.     2  Car.  Rush.  306. 

The  Earl  of  Oxford  for  exercising  incompatible  Offices.  8 
May  1701. 

So  Lord  Halifax.     9  June  170 1. 

The  Spencers,  Father  and  Son,  were  Impeached,  for 
that  they  prevented  the  great  Men  of  the  Realm  ffrom 
giving  their  Counfel  to  the  King,  except  in  their  Prefence. 
4  Inst.  53. 

That  they  put  good  Magtftrates  out  of  Office,  and  ad- 
vanced bad.     4  Inst.  53. 

Lord  Finch  was  impeached  for  threatening  the  other  Judges 
tofubfcribe  to  his  Opinion.  Art.  4.  5.  6.  Vide  Rush.  Part.  3. 
Vol.  1.  137. 

For  delivering  Opinions  which  he  knew  to  be  contrary  to 
Law.     Art.  7.  Vid.  Rush.  Pt.  3.  Vol.  1.  137. 

Is  the  Sword  of  J  u  ft  ice  become  pointlefs,  that  the 
Wicked  go  unpunifh'd  ?  Why  is  the  Sabre  of  the  Law 
sheathed,  when  the  exhorbitant  Crimes  of  the  peerlejs  Alan 
demand  the  arm  of  the  Executioner  ?  —  Woe  unto  the  Land, 
when  the  Greatnefc  of  the  Criminal  shall  difmay  his  Ac- 
cufers,  and  his  Authority  shall  make  the  righteous  Man  to 
tremble  ;  when  the  enormous  Power  of  Guilt  (hall  exalt 
itfelf  above  the  Judgment-Seat,  and  bid  Defiance  to  the  Tri- 
bunal of  Juftice ! 
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abatement.     Zuill  r.  Bradley,  6. 
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ment,    ibid, 

3  The  want  of  power  "of  a  collector  to 
maintain  an  action  for  taxes  is  not  mat- 
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ration cannot  be  fupported  as  a  (pecial 
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may  abate  the  writ,    Bromfield  v.  Lrve- 
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Action  on  the  cafe  for  a  refcue  muft  be 
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to  fue  for  money  due  to  the  Province, 
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his  own  name.    Gray  v.  Pax  ton,  541- 

547- 

An  aftion  at  common  law  will  not  he 

to  recover  money  paid  under  a  decree  of 

the  court  of  Vice  Admiralty.     Province 

v.  Paxton,  548-551. 

See     Pleading,    Practice,    Abatement, 

Variance, 


See  Parliament. 
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Invalidity  of,  afferted  by  Otis,  4461  by 
Adams,  459.  Letter  of  Bofton  to  town- 
agent  in  England  on,  448.  A£b  of  7 
Geo.  HI.  to  promote  execution  of,  449. 
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Appearance  as  counfel,  117,  195,  198, 
354*  3>9t  3^a.  Appointed  Chief  Jus- 
tice of  Superior  Court,  341.  Law 
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Article  in  Bo/Un  Gazette  attributed  to, 

a7t. 

0tom(nltf. 
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away,  387. 
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Cradock, 541,54s,  553. 

6  Form  of  information  in,  457,  458. 

Otoulters. 
Punifhed  with  death  by  Colony  Law,  259. 


eigtiu;. 
See  Principal  and  Agent. 

aitetatfon  of  Instruments, 
Time  of,  a  queftion  of  fad  for  jury.     Nor- 


*w—d  v.  Fair/emtice,  189. 
v.  Fair/emtice,  239. 


Cmfemter 


No  appeal  lies  from  a  prohibition  to  the 
Court  of  Vice  Admiralty  in  a  caufe  in- 
volving left  than  £300.  Scoilay  v. 
Dunn,  74. 

a  Under  the  Colony  Charter  no  appeals  to 
England  allowed,  83. 

3  Under  Province  Charter  no  apnea!  lies 
to  the  King  in  Council  in  a  real  action. 
Dudley  v.  Dudley*  *5-  BamiJUr  t. 
Henderfon,  119. 

4  Under  Prov.  St.  13  W.  III.  c  5,  where 
the  appellant  becomes  nonfuit,  the  appel- 
lee muft  file  a  complaint  in  order  to 
obtain  judgment.  Little  v.  Holdim, 
33«- 

5  Firft  instances  of  appeals  to  the  General 
Congrefs  of  the  United  States  of  Amer. 
*».  34*- 


A  guardian  cannot  releafe  the  mailer  from 
a  covenant  of  payment  to  the  ward. 
Dumtem  v.  Richards,  67. 


»rMtrament  ant  £U»arto. 

Referees  cannot  control  their  report  by 
parol  evidence.     Wifwall  v.  Uafi9  ^7. 

2  An  award  may  settle  a  boundary  line. 
Rogers  v.  Kenivrick,  62. 


assistance,  fJ9rfts  at 
See  Writs  of  Affijlance. 

See  Indebitatus  Agumfjit. 

Exemption  of  neceflary  wearing  apparel. 
Han  Ion  v.  Thayer,  99. 
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a  Proceeding  by,  in  the  Colony  and  Prov- 
ince, 99. 

3  Eftate  of  a  mortgagee  liable  to.  Symes 
v.  Hi//,  318.     Hooton  v.  Grout \  343. 


attaints. 
In  the  province,  85,  559,  560.     See  Jury. 


auclmtutg,  Robert. 

Appearance  as  counfel,  ao,  38,  45,  5a,  61, 
76,  84,  88,  96,  ioo,  118,  119,  180,  189, 
195,  aa7,  830,  837,  a39,  151,  153,  a54, 
*99*  1*7«  Appointed  advocate-general, 
5a.  Argument  on  writs  of  assistance, 
5».  5*- 


JBarrfsters'  3Qabits. 

Memorandum  concerning  lawyers  who 
appeared  in  barrifters'  habits,  35. 

Batons,  3Benfamfn. 

Collector  at  Bolton,  removed  on  charges, 
by  Paxton,  of  oppofing  the  ifluing  of 
writs  of  assiftance,  435.  Gov.  Bernard's 
opinion  of,  436. 


3Baron  anu  Stmt. 

Articles  of  apparel  and  ornament  owned 
by  the  wife  before  marriage,  except  necef- 
fary  wearing  apparel,  are  liable  to  attach- 
ment for  debts  of  the  hufband.  Han  ton 
v.  Tbayer,  99. 


Batoty*ftotise. 
Evidence  of  keeping.     Rex  v.  Doaks,  90. 

"BerksMre  affair." 

Refcue  of  prifoners  on  civil  procefs  while 
courts  were  clofed  by  Stamp  A  A,  346, 
*4«- 


Betnartr,  .f tancfs. 

Argument  upon  the  memorial  of  Bolton  be- 
fore, as  Governor,  a 00.  Letters  to  Lords 
of  Trade,  an,  aia.  Alleged  libel 
againft,  and  proceedings  thereupon,  266, 
370-378.  Letter  to  Earl  of  Halifax 
concerning  the  cafe  of  the  brigantine 
Freema/bn,  392. 

a  Charged  with  corruption  in  revenue 
laws,  4a4,  430.  431,  437- 

3  His  opinion  of  Otis,  44a. 

4  His  refufal  to  fign  bill  as  to  writs  of  assift- 
ance, 49*.  499- 

5  His  a£tion  in,  and  ftatementsof  the  cafe. 
Province  v.  Paxton,  543, 547, 55a,  notes. 

6  Statement  and  letter  about  Cradock's 
<*£.  SS3-5S5>  55*- 


3801  of  Srcftange. 

The  acceptor  of  a  negotiable  order  is  liable 
to  a  subfequent  indorfee  without  notice 
of  the  indorfement.  Malcolm  v.  GUa- 
fon,  a5i. 


3Bfst>opt  nomas. 

Captain  of  H.  M.  S.  Fortune ,  appointed 
officer  of  cuftoms,  and  writ  of  afliftance 
iflued  to,  439. 

a  Commended  for  vigilance  and  activity  as 
officer  of  cuftoms,  433. 

Jftlactstone's  Commentaries. 

Quincy's  notes  in  his  copy,  denying  state- 
ments of,  530,  536,  537,  note. 


3Blasp}emy. 
Punimed  with  death  by  Colony  Law,  359. 

Hon*. 

Aflignment  of  bond  fecured  by  mortgage 
of  land  does  not  carry  the  land  as  againlt 
an  attachment  made  before  the  aflign- 
ment of  the  mortgage  is  recorded.  Symet 
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plaintiffs  suppletory  oath,  without  pre- 
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Memorial  of,  concerning  closing  of  courts 
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in  confequence  of  the  anfwer  of  the 
Council,  209. 
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ait. 
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Starux  tSiptte. 
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3Burglarj?. 
Felonious  intent  neceflary  toconftitute,  222. 


CanrHen,  lot*, 
UroN  the  power  of  Parliament,  516. 


His    ftatement    as    to    Coke*t  report  of' 

Bonham*s  cafe,  524,  note.   • 


Clftatft 

In  the  Militia  is  a  gentleman  by  cotnraif. 
fion,  and  if  defcribed  as  4t  yeoman  *'  may 
abate  the  writ.     BromJUld  v.  L*vejoy% 

*37- 
2  Captains  of  (hips  of  war  made  officers  of 
cultoms,  430-1. 

Gtrtfararf, 

On  return  of,  no  evidence  admiffible  dehors 
the  record.     Pond  v.  Medituty,  193. 

GftiBctty  JttrXfMctfaii 
In  Maflachuietts.    See  Equity  JurisdiGion. 

Cfcrcocter, 

Evidence  of,  on  trial  for  keeping  bawdy- 
houfe,  inadmiffible  for  profecutioo  until 

defendant  attempts  to  lupport  it.      Rest 
v.  Doaks,  90. 

Clwrtron,  9etrc  , 

Appearance  as  counfel,  100. 
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Adams*  account  of  his  application  for  writ 
of  assiftance,  409.  Certificate  of  Sur- 
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2  On    the    power    of    Parliament,    515, 

3  Statement  of,  that  ftatutes  againft  com- 
mon right  are  to  be  adjudged  void,  521- 
5*5- 


Collateral  Warrant}. 

Effect  of,  in  barring  eftates  tail.     Bani/Ur 
v.  Henderfon>  1 19-156. 


Commissioners  of  Customs. 
See  Cu/hms. 

Congress 

Held  in  New  York  relative  to  the  Stamp 
Aa,  197. 

2  Of  United  States  of  America,  firfl  ap- 
peals to,  342. 

i 

Constables 

Have  no  power  to  ferve  executions,  except 
thofe  iflued  by  ju dices  of  the  peace. 
Hall  v.  Richard/on^  319. 

a  General  authority  of,  in  fervice  of  civil 
procefs,  329. 

Constitution, 

Statutes  in  conflict  with,  how  far  void, 
520-530. 

Contempt 

An  attempt  to  fnatch  papers  from  oppofite 

party  in   court.      Timing   v.   Den* it f 

338. 
2  Power  of  Superior  Court  to  iflue  procefs 

for  contempt  againft  author  or  publifher 

of  libel,  245. 

Corporation, 

Competency  of  members  of,  as  witnefTes. 
Wrentham  Prfr%s  v.  Mi  tea  If,  36. 


Counterfeiting 
Not  high  treafon  by  Province  Law,  222. 

Ctaooctt,  Cfeotge. 

Collector  at  Bofton,  406,  425,  426 1  fur- 

nifhed  with  writ  of  affiftanee.     Ibid, 
2  Incongruous  offices  held  by,  427. 

Custfng,  9o)n. 

Refignation  of  office  of  Juftice  of  Superior 
Court,  330. 

Cussing,  William, 
Appointed  Juftice  of  Superior  Court,  341. 


Customs. 

Commanders  of  fhips  made  officers  of,  430. 
Corruption  of  former  officers,  430. 
Offices  in  cuftoms  and  courts  held  by 
fame  perfons,  427.  InftruQions  from 
Englim  commiffioners  to  officers  of 
cuftoms,  433. 

2  Refcue  of  goods  seized  at  Newbury,  445. 

3  American  Board  of,  appointed  by  St.  7 
Geo.  III.,  c.  41,  their  1  nft ructions  con- 
cerning writs  of  assiflance,  449,  450. 
Change  the  form  of  writs,  455. 

4  Arbitrary  powers  of  commiffioners  and 
officers  of  cuftoms  denounced  in  report 
of  Committee  of  Bofton  on  Rights  of 
Colonifts,  Nov.  2,  1772,  466-7. 


Bamages, 

Assessment  of,  where  different  iffues  are 
tried  feparately.     Flagg  v.  Hohart,  332. 


Sana,  Hfefrartr. 

Appearance  as  counfel,  11,  107,  119,  256, 
38a.  Adminiftered  oath  of  refignation 
to  ftamp  matter,  311,  312.  High  words 
with  Sewall,  312. 
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Conclufivenefs  of.    See  Precedents. 


9eetrt 

Cafually  deftroyed,  may  be  proved  by  wit- 
neues,  and  need  not  be  pleaded  with  a 
profert.     Curtis  v.  Nightingale,  156. 

2  Effeft  of  leaving  a  deed  for  record  with 
regifter  of  deeds  in  a  different  county. 
Hooton  v.  Grout,  343. 

3  Effect  of  open  poffeflion  under  unrecord- 
ed deed.     Anonymous,  370. 

4  A  ffignment  of  mortgage  not  good  againft 
attachment  till  recorded.  Symesr.  Hill, 
318. 

Be  Qfre;,  cWUfani, 

Attorney  -  General,  opinion  concerning 
writs  of  assiftance,  452-454. 


See  Pleading,  Abatement. 


Bcposftbn 

Coming  up  from  court  below  in  cafe,  may 
be  read,  though  witnefs  be  in  court. 
Oliver  v.  Sale,  30. 

2  After  bond  10  review  and  before  fervicc 
of  the  writ,  depofitions  may  be  taken  as 
in  a  pending  caufe.  Halloivell  v.  Dal- 
ton,  33.  . 

3  Cannot  be  taken  without  notice  to  op- 
posite party.     Daniels  v.  Bullard,  41. 

4  In  perpetuam,  &c,  admifliblc  to  fatisfy 
the  court  of  the  death  of  party  to  a  fuit, 
though  deponent  is  alive  and  eafily  to  be 
produced.     Aptborp  v.  Ejres,  229. 

Bebtst 

To  W.  my  new  farm  in  R.,  from  whence 
he  shall  annually  fupply  and  bring  home 
to  his  mother  nrewood  during  her  life. 
I  alio  give  him  my  farm  at  M.  and 
.£300  toward  building  him  an  houfe. 
And  my  will  is  that  my  lands  defcend 
after  the  manner  of  England  forever  to 


the  male  heirs  firft,  and  after  to  the 
females.  If  either  of  my  sons  die  with- 
out male  iflue,  his  brother  and  his  male 
iflue  shall  inherit  the  lands  bequeathed. 
Held,  that  W.  took  a  fee-fimpJc  in  the 
M.  farm.     Dudley  v.  Dudley,  is. 

2  To  my  ion  S.  and  his  heirs  forever,  pro- 
vided that  my  (aid  fon  (hall  maintain 
myfelf  and  his  mother  during  our  lives 
with  sufficient  and  convenient  mainten- 
ance. Alfo  whereas  it  is  expeefled  that 
my  fon  (hall  have  this  my  living  to  him 
and  his  forever,  my  will  and  meaning  is, 
and  I  do  hereby  appoint  my  grandfbn  R., 
fon  of  (aid  S.,  to  be  the  next  immediate 
heir  unto  this  my  living  after  his  father, 
to  enjoy  the  fame  to  him  and  his  heirs 
forever.  And,  in  cafe  that  said  R.  do 
die  without  heir,  it  (hall  then  fall  to  the 
next  eldeft  of  my  grandfons  funriving, 
and  fo  in  like  cafe  of  mortality  one  from 
another  to  the  next  eldeft  of  my  grand- 
fons  furviving.  Held,  that  S.  took  an 
eftate  in  fec-nmple.     Ebwell  v.  Pierfim% 

3  To  my  three  fons,  T.,  S.,  and  J.,  to  be 
equally  divided  among  them  in  three 
equal  (hares  or  proportions  after  my 
debts,  legacies,  and  funeral  expenfcs  are 
paid  1  and  if  either  of  my  fons  die  with- 
out heirs  lawfully  begotten  in  wedlock, 
1  will  their  mare  or  proportion  to  the 
furviving  fons  or  fon  and  their  heirs  for- 
ever. Held,  that  the  brothers  took  an 
equal  tenancy  in  common  in  fee  in  the 
real  eftate,  determinable  on  either  dying 
without  iflue  in  the  life  of  some  other 
fon,  and  an  executory  devife  over  of  fuch 
decea fed's  (hare  to  the  furvivor  or  fur- 
vivors.     Bani/lerv.  Henderfon,  119. 

4  Effect  of  charge  in  enlarging  an  eftate  in 
land.  Dudley  v.  Dudley,  12  ;  Ehuell  v. 
Pier/on,  42. 

5  Executory  Devife,  Eftate  Tail  with  crofs 
remainders  —  collateral  warranty.  Ban  - 
ifter  v.  Henderfon,  119. 

Bfckenxsn,  Jolm, 

On  writs  of  afliftance,  in  Farmer's  Letters, 
535- 

MsobeWent  C*fUr, 

How  puniwed  by  Colony  law,  259. 
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9(ft€tS0, 

Remedy  by,  for  taxes.     Ruddock  v.  Gor- 
don, 58. 


WMttion  of  Court, 

Effed  of.     Poor  v.  Doug  bar  ty,  1 1  Carpen- 
ter v.  Fair/ervice,  240. 


9orr,  ftstbottle, 

Notes  on  file  of  newfpapers  collected  by, 
271. 


Sotost,  Sosepft, 
Surveyor  at  Salem  and  Marblehead,  428. 


3Bfectment. 

Declaration  bad  for  uncertainty  in  de- 
fcription  of  prcmifes.  RocbefUr  Profr's 
v.  Hammond,  159. 


3Bquftg  Jurfslrtctfoti, 

Not  exercifed   by  the  Superior  Court  of 
Judicature,  531~54°' 


Sstatts  Eafl. 

By  implication.  See  Dudley  v.  Dudley, 
1  a. 

2  Enlarged  to  fee  by  charge  of  mainten- 
ance.    E live II  v.  Pier/on ,  4a. 

3  Crofs  remainder  in  tail.  Bani/Ur  v. 
Henderfon,  119. 

4  Not  partable  under  the  Province  laws. 
Baker  v.  Mattocks,  69.  Contra  opinion 
of  Trowbridge,  74 ;  of  A*a</  and  JV<7/, 
158-9. 


Sstappel. 
In  debt  for  rent  upon  an  indenture  tbe  de- 


fendant is  not  eftopped  to  give  in  evi- 
dence under  the  plea  of  non  dimtft  the 
counterpart  of  the  indenture,  referving  t 
different  rent.  Norwood  v.  Fairfervice, 
189. 


BWUtnct. 

A  jufticc  cannot  be  admitted  to  prove  facls 
which  came  before  him  judicially,  and  of 
which  he  should  have  made  a  record. 
Poor  v.  Dougbarty,  1 . 

a  In  action  for  falfe  imprifonment  the 
mittimus  on  which  plaintiff  was  arretted 
may  go  to  the  jury,  though  not  as 
evidence  of  the  facts  therein  recited. 
Ibid. 

3  To  prove  that  money  came  to  defendant's 
hands,  a  letter  from  a  third  party  mow- 
ing that  it  was  drawn  for  on  him  is  in- 
competent evidence.  Spurr  v.  Sbifpey, 
28. 

4  Proprietors  of  common  and  undivided 
lands  are  not  competent  witnefles  where 
the  corporation  is  a  party.  Wrentbam 
Proprs  v.  Me  tea  If,  36. 

5  A  perfon  upon  whofe  promife  an  officer 
has  releafed  a  defendant  from  arreft  upon 
a  writ,  is  not  liable  to  the  officer  upon 
fuch  promife,  and,  therefore,  is  a  com- 
petent witnefs  for  him  in  an  action 
brought  for  the  inefficient  fervice. 
Barnes  v.  Greenlea/,41. 

6  Evidence  of  chara&er  in  criminal  trial 
inadmiflible  for  profeculion  until  intro- 
duced by  prifoner.     Rex  v.  Doaks,  90. 

7  An  adminiftrator  is  not  a  competent 
witneft  for  the  eftate  unlefs  it  be  infol- 
vent.     Allijon  v.  Cochran,  94. 

8  A  witnefs  is  not  incompetent  by  reafon 
of  conviclion  of  petty  larceny.  Rex  v. 
Pourksdorff,  104. 

9  Entries  in  a  plaintiff's  books  of  account 
charging  two  defendants  jointly,  but  not 
as  copartners,  together  with  his  fupple- 
tory  oath,  are  admiflible  without  previous 
evidence  of  the  joint  contract.  Box  v. 
fTelcb,  217. 

10  A  deposition  in  ferfetuam,  Sec,  is  ad- 
miflible to  fatisfy  the  court  of  the  death 
of  a  party,  in  order  to  minuting  the  fame 
on  record,  though  the  witnefs  be  alive 
and  eaflly  to  be  produced.  Aftborf  v. 
Eyres,  229. 
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1 1  A  witnefi  fhall  not  be  examined  in  the 
Court  of  Vice  Admiralty  to  charge 
another  witness  with  a  particular  infa- 
mous crime.  Advocate-General  t.  Han- 
cocky  461. 


3Erx|c|itcr9  Caittt  at 

Authority  of,  in  Equity,  disclaimed  by  Su- 
perior Court.  McNeal  r.  Brideoai,  54, 
470,  note. 

2  Powers  of,  how  far  poflefled  by  Superior 
Court  of  Judicature  of  the  Province, 
536-540. 


Officer*!  duty  to  levy,  on  goods  attached 
without  fpecial  directions.  Richmond  v. 
Davis,  279. 

2  Officer's  power  to  fell  on.  Ibid,  279, 
297. 

3  Levy  of,  on  land,  omiffion  by  officer  to 
return  livery  of  feifin,  a  fatal  defect. 
Symes  v.  Hill,  319,  324. 

4.  Levy  of,  on  land,  omiffion  by  officer  to 
certiry  that  the  appraifers  were  **  indiffer- 
ent and  difcreet  men,'*  not  fatal.  Fonole 
v.  fFyman,  336. 


Sjrecutocs  an*  Btomfafstratort. 

Executor  de  /on  tort  not  liable  to  attach- 
ment for  debt  of  teftator.  Gould  v. 
Stevens,  34. 

2  Executors  undertaking  to  carry  out  a 
perfonal  truft  of  teftator  do  not  render 
the  eftate  liable  for  their  negligence. 
Grid  ley  v.  Balfton,  65. 

3  Adminiftrators  are  incompetent  witneflcs 
for  their  eftates,  except  where  the  eftate 
is  infolvent.     All  if  on  v.  Cochran,  94. 


Cpcuttoe  Courts, 
The  term,  474. 

fijrtcutorp  JDebfse. 
See  Devise. 


Riot  at,  in  1776,  446. 


Collector  at  Salem,  writ  of  afliwanrc  to, 
434.  4S»- 


Appearance  of,  as  counfel,  70,  So,  1S0, 
»*9»  **9»  3*9« 

^•tfcftvttf, 

In  the  Admiralty  Court,  the  fuits,  Gray 
v.  Pax  ton,  and  Province  v.  Pauctom, 
541-552. 

# figtr,  gtett)*, 

Officer  of  Cuftoms  at  Nantucket,  430. 
a  Removal  of,  450. 

.fcfargtif 
Of  public  bills  of  credit,  115. 

poster,  SeDrtfafr, 
Appointed  juftice  of  Superior  Court,  341. 

_f  ranklan*,  JQency. 
Collector  at  Bofton,  425. 

Selling   free   negro  as  (lave.       Oli<v*r  v. 

Sale,  30. 
2  Marks  of,  confidered  in  conveyance  to 

fecure  creditor.     Symes  v.  Hill,  31  g. 


In  Bofton,  bad  condition  of,  in. 
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©fartlfitfl 
Of  fpiccs,  a&  for,  531,  note. 

Qfofam, 

Barrifters  appearing  in,  35. 
a  Quincv  not  admitted  to,  but  neverthelefs 
pracTiles  in  fuperior  court,  317. 

Grttirt  Jtttji. 

ConftrucTion  of  oath,  169.  JnftruQed  by 
Hutchinfon,  C.  J.,  not  to  judge  of  pro- 
priety, juftice  or  wholefomenefs  of  laws, 
306.  Antiquity  of  the  inftitution  of, 
31a.  Abufe  of,  malcondult  of  fherifts, 
31a.  Jurors  in  the  province  not  re- 
turned by  fherifF,  but  'venires  iflTue  to 
towns,  313.  Inflnuation  that  towns 
fend  partial  jurors,  313.  Duties  laid 
down  by  the  chief  juftice,  314. 

a  Grand  jurors  loaded  for  refuting  to  find 
bills  for  an  alleged  libel  on  Gov.  Ber- 
nard, 378. 

3  Standing  grand  jurors  for  a  year  are 
exempted  from  ferving  on  petty  juries. 
Reed  s  Case,  331. 

Gtaty,  aUtofe, 

lmprifonmcnt  of,  by  fentry,  for  not  anfwer- 
ing  hail,  31a. 

©Jrtolej,  Jeremy, 

Appearance  as  counfel,  17,  45,  49,  52,  60, 
70,  76,  87,  88,  96,  101,  119,  16a,  166, 
181,  190,  198,  219,  391,  469,  476,  479. 

a  Appointed  attorney-general,  341. 

3  Firft  argument  on  writs  of  affiftance, 
46^,  476,  479.     Second,  51,  56. 

4  His  argument  that  the  fuperior  court 
poflefs  the  powers  of  the  court  of  ex- 
chequer, 536,  537. 


Grtiarfcfan. 

Cannot  releafe  mailer  from  covenants  in 
ward's  indenture  of  apprenticeftiip.  Dun* 
ten  v.  Richards,  67. 
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Gfunpototoet  $lot. 
See  Pope  Day. 

Wale,  S&otoger, 
Collector  at  Bofton,  418. 

JQaUotDtU,  Benjamfn, 

Comptroller  at  Bofton,  43a.  Hb  corn- 
mil  Hon,  433.  Sack  of  his  houfe  in 
ftamp-a£t  riots,  and  property  deftroyed, 
169,  434. 

JQaiicocIt,  Jojtu 

Cafe  of  (loop  Liberty,  fued  by  advocate- 
general.  Proceedings  in  court  of  vice- 
admiralty,  457-4*3* 

Kate),  Natftattttl, 

Comptroller  of  cuftoms  at  Bofton.  Writ 
of  aflfiftance  iflued  to,  406,  426,  437. 

Batoleg,  JHaJot  3fwej>&. 
The  "  Berkfhire  Affair,'*  246, 148. 

»elme ,  €W  JturUct 

Of  Rhode  Ifland,  letter  of,  to  Chief  Juftice 
Trumbull  as  to  writs  of  afliftance,  506. 

For  neglect  in  mending,  juftice  has  no 
power  to  iffue  a  capias.  Rex  r.  Gay, 
91. 

Kotart,  JLatfr, 

His  ftatement  that  an  a6t  of  parliament 
againft  natural  equity  is  void,  533-534, 
and  note. 
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Upon  Coke's  judgment  in  Bonham't  cafe, 
424,  425.  CooduA  of,  upon*  trial  to 
tcft  his  right  to  appoint  cleric,  515  note. 


For  negroes,  30,  notes.  Oliver  ▼.  Sale, 
33- 

Governor  of  Rhode  I  (land  —  his  opinion 
concerning  power  of  parliament  over 
colonies,  443. 


ftwtagc, 

Sent  for  ranibm  of  captured  (hip,  cannot 
maintain  admiralty  procc&  in  ferfonam 
againft  owners  for  refuting  to  pa/  the 
money  for  his  liberation.  Scollay  v. 
Dunn,  74. 


MvfctfWOT, 


When  appointed  chief  juftice,  5  s.  Rea- 
fons  and  manner  of  his  appointment, 
410,  41 1.  Judge  of  probate  for  Suffolk, 
98.  Kefignation  of"  that  office,  212. 
Deftru&ion  of  houfe  of,  in  Ibmp-aft 
riots,  168,  416.  Sitting  as  chief  juf- 
tice after  afluming  adminiftration  on 
departure  of  Bernard,  316.  Claim  to 
feat  in  council  as  lieutenant-governor, 
270.  Charge  of  ufurping  place  of  pref- 
ident  of  council,  214. 

2  Reported  to  have  received  a  commiflion 
as  chief  juftice  from  Great  Britain,  304. 

3  Monopoly  of  incongruous  offices,  426, 
427.     See  p.  242,  et  feq. 

4  On  taxation  without  reprefentation  in 
colonies,  435. 

5  On  abridging  Englifh  liberties;  on 
thoughts  of  independence,  444-5.  On 
repeal  of  (lamp  ad,  445. 

6  His  report  of  the  cafe  of  Province  v. 
Pax  ton,  552  note;  of  Cradock'j  cafe, 
557*  Opinion  and  action  of,  as  to  writs 
of  afliftance.    See  Writs  of  JJJi/lancc. 


HUcft 
See  Qtfloms.    Writs  of  JjC/tmmce. 

Liability'of  all  officers  to7a*7^~"  Of  Cksef 
Juftice  Oliver,  340.  Quincy*s  arride 
upon  impeachment  of  public  officers, 
580-514. 


Xvpctitta, 

Landing  not  Decenary  to  conftitute, 
St.  15,  Car.  i,c.7,i  6.    3S7. 


iHtetftatmf  JBUfwmsft 

Lies,  as  well  as  account,  to  recover  interest 

due  from  a  fador  to  his  principal,    Nr 

mam  v.  Uomans,  5. 
a  Does  not  lie  for  taxes,  where 

remedy  b  by  diftreis.     Ruddock  v.  Gur- 

dont  5S. 

3  Nor  for  boarding  and  schooling  upon  a 
promife  to  "faybonouranfy"  Tyler  v. 
Richards,  195.  See  Quantum  Meruit. 
Insimul  Comfutajent. 

4  Nor  for  the  price  paid  for  land  fubfe. 
quently  conveyed  to  another.  Curtis  v. 
Nightingale*  256. 

5  Nor  on  an  adjufted  account,  where  a 
note  has  been  given  for  the  balance. 
A f  thorp  v.  Shefard,  199. 

6  Nor  for  money  recovered  by  fuit  which 
defendant  allowed  to  go  by  default. 
Dewing  v.  Train ,  339. 

7  But  it  lies  for  phvfician's  attendance, 
travel,  and  drugs.  Pynchon  v.  Bretu/Ur, 
124.    Contra,  Leteftu  v.  Glower,  225,  n. 

8  And  the  plaintiff  may  recover  a  left  fum 
than  that  laid  in  the  declaration.  Pju- 
chon  v.  Breiv/ler,  ub.  sup. 


Indenture. 

Counterpart  may  be  given 
under  plea  of  non  dimi/it. 
Fairfermice,  189. 


in    evidence 
Nwnst—d  t. 
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Informarttoit, 
Trial  for  life  upon,  178. 

Informers, 
Names  of,  to  be  kept  fecret  by  grand  jury, 

Iwtmul  Computanent 

Againft  t  firm  on  an  account  acknowl- 
edged by  one  partner.  Pate/ball  v. 
Aptborf,  179. 

*  On  an  adjuftcd  account.  Aptborp  v. 
Sbepard,  298. 

Iniolbent  Estate. 

Report  of  commiifioners  only  legal  evi- 
dence of  infolvency.  Allifon  v.  Cochran, 
94. 

a  Allowance  of  apparel,  &c,  to  widow 
where  eftate  is  mfolvent.  Hani  on  v. 
Tbajer,  101. 

Interest 

Factor  liable  for  intercft  on  price  of  goods 
fold  after  reafonable  time.  Newman  v. 
HomanSy  5. 

a  New  England  intercft  allowed  on  bond 
given  here  for  debt  due  abroad.  Jones 
t.  Beleber,  9. 

3  No  cuftom  among  merchants  in  the  prov- 
ince of  charging  intercft  after  a  year 
on  price  of  goods.  Bromfield  v.  Little* 
108. 

XrelaiUr. 

Power  of  Englifh  Parliament  over,  513, 
5«4- 


Sutge. 

Interested  a&s  of,  when  void,  s*5,  5*6, 
note. 


a  Not  disqualified  by  intereft  as  an  inhab- 
itant of  the  province  from  fitting  in  t 
civil  a 61  ion  brought  by  the  province  to 
recover  money  due  to  it,  548. 

3  Special,  appointed  to  fit  in  Province  v. 
Paxton,s$ot  551. 

4  Of  probate,  see  Probate. 


JuWefal  BecMoii. 
Conclufivenefs  of.    See  Precedents. 


Jur* 

Perfons  returned  as  jurors  who  have  fuits 
pending  in  court,  313. 

2  Juftices  of  feflions  hive  no  power  to 
raife  money  from  the  county  tor  extra- 
ordinary fervices  of  jurors  in  criminal 
trial.     Petition  of  Jurors,  382. 

3  Appointment  of  keepers  of  jury  in  trial 
of  Britifh  foldicrs.     Aid.  383. 

4  Jurors  not  disqualified  by  intereft  as  in- 
habitants of  the  province  from  fitting  in 
a  civil  action  brought  by  the  province 
to  recover  money  due  to  it,  548. 

5  Powers  and  rights  of  juries,  in  matter  of 

l»w»  553-57*. 

See  Neto  Trial.    Grand  Jury. 


Justice  of  9e  $eace. 

No  power  to  grant  warrant  to  break  open 
houfe  to  fearch  for  cuftomable  goods  — 
remedy  by  writ  of  affiftance,  439,  440. 
See  Juftices  of  BriftoL 


Justfces  of  Bristol. 

Proceedings  againft,  in  cafe  of  Hoop  Polly, 
438-9. 


Seftft,  Israel. 


MS.  copy  of  the  report  of  Otis*  argument 
on  writs  of  affiftance,  478  1  Of  Gridley'e 
argument,  479  :    Of  Thacher's,  48a. 
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lUnt,  tttuprmtn. 

Appearance  as  counfel,  15,  50,   6a,  104, 

194. 

fecxt,  Chancellor, 

His  (latement  is  to  Coke*s  boldneft,  514, 

note. 


JUntotafr  m*  Eeiwnt 

Landlord's  liability  for  half  taxes  in  ab- 
fence  of  contract.  Evidence  of  contract. 
Jack/on  v.  F?ye$  26.  Dermmfie  v. 
C/iiri,  38. 

JUcftmere,  8)011110, 

Surveyor-General,  memorial  in  favor  of 
writs  of  aififtance,  413.  Application 
for,  406.     Certificate  for  Paxton,  416. 


JUfltiUrtfl*  BemaTtmtnt, 
Line  between,  and  judicial,  473. 

Zfbel. 

Charge  to  grand  jury  concerning  alleged 
libel  on  Gov.  Bernard  in  Bo/ion  Gazette  y 
262-266.  Anecdote  of  Wilkes,  263. 
Perfon  libelled  need  not  be  named  if 
otherwife  pointed  out,  264-5.  Evidence 
of  publication,  267.  The  alleged  libel 
and  i'ubfequent  articles  in  the  Gazette, 
proceedings  of  legitlature,  &c,  270-278. 

2  Charges  to  grand  jury  concerning  libels, 
abandoned  as  ufelefs.  309. 

3  Libel  on  superior  court  may  be  punifhed 
fummarily  as  contempt,  245. 

Ifbertff,  Sloop, 

Seized  by  commiffioners  of  cuftoms,  456. 
Condemned  in  admiralty,  Ibid.  Bought 
by  the  collector  and  u(ed  as  a  guarda- 
cojla^  ibid.  Burned  by  a  mob  at  New- 
port, 456,  457.  Proceedings  in  ad. 
miralty  in  ferfonam  againft  owner  of, 
457-4*3- 


JUWtf  of  Stotjlu. 

Officer  muft  certify,  in  levying  execution 

on  bond.     Sjmes  v.  Hilit  319,  324. 
a  By  turf  and  twig.    Foitfir    v.    WTjmum% 

Stfrttt,  BtnffcMfK. 

Refignation  of  office  of  judge  of  fuperior 
court,  330. 


Otis*  quotations  from  Coke  upon,  483. 

JKalcata,  9*uUL 

His  forcible  oppofition  to  writ  of  aififtance. 

447. 
a  His  death,  and  rejoicing  of  crown  officers 
thereat,  464.     His  character,  464. 

JVbrasUmfttec 

Homicide  by  one  befet  by  rioters  in  hb 
houfe  —  benefit  of  clergy,  247.  See 
Murder. 

|V«rr(xgt» 

Cohabitation  and  report  fufficient  evidence 
of,  to  ertablifh  the  legitimacy  of  de- 
mandant in  a  real  aft  ion.  BamiJUr  v. 
He  nd  erf  on,  119. 

a  Certificate  from  minifter  in  another 
province  admiifible  in  proof  of.  Rex 
v.  Mangent,  162. 

JKtcitail,  Cffet  Justice, 

His  account  of  the  writs  of  aififtance,  435. 
2  Upon  the  conftru&ion  of  ftatutes,  523, 
note. 


JKiscxtroe,  Join. 

Comptroller   at   Salem,  451. 
aififtance  iflued  to,  434. 


Writ    of 
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JHaisaeJiuietU. 

Seals  of  colony  and  date,  adoption  and 
fubfequent  change,  fignificant  infcrtion 
of  •«  tn/e  M  in  motto,  468. 


JVUttta. 

Transfer  from  alarm-lift  to  train-band  lift 
may  be  by  notification  to  attend  mufter. 
Draper  v.  Bic  knell,  164. 

a  Captain  in  militia  is  a  gentleman  by 
commiffion.     Bromfield  v.  Lovejqy,  237 . 


IKfltotl. 

His  appeal  to  the  maxim  that  nothing  is  to 
be  counted  a  law  that  is  contrary  to  the 
law  of  God  or  of  reafon,  526,  note. 

fVfenomer. 

Omiflion  of  "junior'*  when  good  caufe  of 
abatement.     Zuill  v.  Bradley,  6. 

a  Whether  a  nailor  is  a  blackfmith. 
Blower  ▼.  Campbell,  8. 

Mortgage. 

Suing  and  entering  upon,  no  bar  to  action 
on  bond.     Minor  v.  Prout,  9. 

a  The  conditional  judgment  allowing  two 
months  will  be  entered  in  an  appealed 
action  on  a  mortgage,  though  more  than 
two  months  have  elapfed  fince  the  judg- 
ment appealed  from.  Watts  v.  Hafey, 
194. 

3  Aflignment  of  bond  fecured  by  mortgage 
does  not  carry  the  land  as  againft  an 
attachment  of  a  creditor  before  the  aflign- 
ment of  the  mortgage  was  recorded. 
Symes  v.  Hill*  318. 

4  The  eftate  of  a  mortgagee  after  condition 
broken  is  liable  to  attachment  and  exe- 
cution for  his  debts.  Symes  v.  Hill,  3 1 8. 
Hoolon  v.  Grout,  343. 


IVoses, 
Laws  of,  adopted  by  colony,  835, 259. 


-  fVurtter. 

No  diftincYion  between  murder  and  man- 
ilaughter  before  province  charter,   235. 

2  Rioters  guilty  of  murder  for  the  a&  of 
one,  247. 

3  Of  prilbner,  by  confining  in   unwhole- 
fome  room,  112. 


Natal  •fflcet*, 

Bernard's  propofal  to  grant  writs  of  affift- 
ance  10,451. 

Weto  Sttat 

Granted,  for  Yerditt  againft  law  and  cri- 
dence,  but  not  where  there  is  evidence 
on  both  (ides.     Angier  v.  Jack/on,  84. 

2  New  trials  and  reviews  granted  by  the 
leeiflature,  473. 

3  When  new  trials  came  into  ufe  in  Eng- 
land, 558.  Rarely  ordered  in  the  prov- 
ince, 558.  Trowbridge's  authorities  for 
New  Tryals  in  Criminal  Cafes,  $6$.  In 
the  fuperior  but  not  in  an  inferior  court ; 
John  Adams's  flatement,  565.  New 
trials  familiar  in  Maflachufetts  before  the 
beginning  of  the  reports,  567.  Modern 
doctrine,  567. 

Wefo  ¥orft, 

Conftitution  of  courts  in,  303. 


•at*, 

Extrajudicial,  adminiftration  of,  by  mag- 
iftrate,  311. 

Officer 

Discharging  defendant  from  arreft  on 
promife  of  third  party,  can  maintain  no 
a&ion  on  fuch  promife,  and  fuch  prom- 
ifor  is  not  interefted  in  a  fuit  againft  the 
officer  for  the  infufficient  fervice.  Barnes 
v.  Green  leaf,  41. 

2  Officer's  duty  on  the  writ  of  execution. 
Richmond  v.  Davis,  280. 
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Rcfignation  of  ftamp-mafteiihip,  311. 

•Iter,  $eter, 

Appointed  chief  juftice,  330. 
2  Letter   to    Hutchinfon    during   trial   of 
Capt.  Prefton,  383. 

•pen  an*  €U*e. 
Sec  Praftict. 

•tff,  James,  t>e  Sitae 

Not  appointed  junior  judge)  Hutchinfon 
appointed  chiefjuftice  ;  the  action  of  the 
governor  and  fubfequent  courfe  of  the 
younger  Otis,  410,  411. 

•tto ,  James,  tj>e  Younger. 

Appearance  of,  as  counfel,  a,  14,  31,  5a, 

*3»  71.  77.  *9»  9*»  96.  IOI»  "9«  ,6,» 
164,  198,  227,  »3*.  *54.  47i-  Will  of, 
119.  His  abfence  from  court  to  attend 
congrefs  held  in  New  York  concerning 
(lamp  aft,  197.  Article  againft  Hutch- 
infon,  213.  Libel  attributed  to,  by  Ban- 
croft, 27  a. 

2  Moderator  of  town  meetings,  211,  219. 

3  His  public  courfe  not  dictated  by  revenge 
fur  Bernard's  failure  to  appoint  his  father 
judge,  411. 

4  Hutchinfon  and  Bernard's  letters  con- 
cerning,  442.  Symptoms  of  infanity, 
442. 

5  Speech  on  repeal  of  ft  amp  aft;  Bernard's 
account  thereof,  445. 

6  Infanity,  and  rejoicing  of  crown  officers 
thereat,  464. 

7  His  fir  ft  argument  againft  writs  of  affift- 
ance,  471,  479,  482.  His  fecond  argu- 
ment, 52,  54. 

8  His  quotations  from  Coke  on  Magna 
Charta,  483. 

9  Aflerted  the  authority  of  Parliament  to 
legiflate  for  the  colonies,  520;  but  that 
the  courts  mould  pafs  upon  the  conftitu- 
tionality  of  ftatutes,  520,  527,  and  note. 


ItaCiu,  ttabtrt  Scest. 

Appearance  as  counfel,  63,  160,  383. 
Appointed  judge  of  fuperior  court,  341. 

Start*,  3fcrc»K, 

Upon  the  conftruftion  of  a£U  of  parlia- 
ment, 523,  note. 

ystUxmeitt. 

Power  of,  over  the  colonies,  441-445, 
512-520.  Power  over  Ireland,  513, 
514.  Lord  Camden  upon,  516.  Lord 
Coke  upon,  516,  517.  Parliamentary 
jurisdiction  prefented  as  a  nuilance  by 
grand  jury  in  So.  Carolina,  519. 

a  Otis  contended  not  the  final  judge  of 
the  constitutionality  of  its  ftatutes,  520, 
521.  Afts  of,  againft  common  right  and 
reafon,  repugnant  or  impoffible,  void. 
Bonharo's  cafe,  521-525.  Language  of 
Coke,  Parke,  B.,  MarfhaU,  C.  J.,  and 
Parfons,  C.  J.,  521-524.  Judgment  of 
Lord  Hobart  in  Day  v.  Savadre%  522— 
524,  and  note.  Law  laid  down  tame  way 
by  Bacon's  and  Viner's  A  bridgments,  and 
Comyn's  Digcft,  526.  Repeatedly  aflert- 
ed by  Otis,  and  favorite  doftrine'  in  the 
colonics,  527,  and  note.  Statute  de- 
clared void  as  againft  unwritten  conftitu- 
tion  in  one  inftance  only,  529.  But  as 
conflicting  with  written  constitution,  the 
well-eftablifhed  doftrine  of  America, 
5*9»  53o. 

parsons,  €&frf  Justice, 
Upon  the  conftruftion  of  ftatutes,  524,  note. 

llartnetsMp. 

When  one  partner  may  fhow  that  an  ac- 
count acknowledged  by  the  other  was 
not  for  a  company  debt.  Pair/ball  v. 
Aptborfy  179. 

2  EflFcft  of  note  given  by  one  partner  for  a 
firm  debt.  Ibid,  Aftborf  v.  Shefard% 
298. 
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Staffer, 

A  town  can  recover  of  an  individual  money 
advanced  for  the  neceflary  fupport  of  his 
wife  and  children.  Bro*wn  v.  Culnon, 
66. 


Japtott,  C&arle*. 

Cafe  of  writs  of  afliftance,  50. 

a  His  firft  petition  for  writ  of  afliftance 
m  I755»  and  order  thereon,  40a.  Writ 
iflued  to  him  in  1 761,  on  furveyor-gen- 
eral's  certificate,  416,418.  His  appoint- 
ment as  furveyor,  420,  421.  Marfhal 
of  court  of  vice-admiralty,  421.  Crier 
of  fuperior  court,  422.  Houfe  attacked 
in  ftamp-a£t  riots,  faved  by  a  barrel  of 
punch,  422.  Appointed  commiflioner 
of  cuftoms,  422.  His  letters  to  Eng- 
land, aflcing  military  force,  422.  His 
portrait,  422. 

3  incongruous  offices  held  by,  427. 


Vajpnent. 

Accepting  the  note  of  one  partner  to  bal- 
ance the  firm  account  is  not  a  payment 
discharging  the  firm.  Pate/bail  v.  Af- 
tborp,  179.  See  Aptborp  v.  Sbepard,  299, 
note. 

Jerfurs 

May  be  in  any  court  acknowledged  by  law, 
before  referees,  or  in  court  ot  admiralty, 
310.  Frequency  of,  in  cuftom-houfe 
oaths,  261. 


s      9ettj?  aarcetij?, 

Conviction  of,  does  not  deftroy  competency 
of  witnefs.    Rex  v.  Pourksdorff,  104. 


9(ttt  Wffltont, 

Jnftru&ions    to   American    governors    to 
prevent  trade  with  the  enemy,  407*  408. 


9tatotttg. 

Duplicity  no  objection  to  plea  in  abate- 
ment.    Zuill  v.  Bradley,  6. 

2  Demurrer  reaches  back  to  firft  fault. 
Minoi  v.  Prout,  1 1. 

3  Negative  pregnant,  ib. 

4  Whether  the  owner  and  hirer  of  a  veffcl 
can  join  in  an  action  of  tretpafs  for  run- 
ning away  with  the  veffcl,  qu*re.  Sayer 
v.  Tborp,  28. 

5  Exceptions  to  the  declaration  mould  be 
taken  by  fpecial  demurrer,  and  not  plea 
in  abatement.     Lowell  v.  Doble,  88. 

6  Plea  in  abatement  to  the  declaration 
which  does  not  point  out  a  better  decla- 
ration, cannot  be  fupported  as  a  fpecial 
demurrer.    Ibid. 

See    A  ft  ion.      Practice.      Abatement. 
Variance. 

9oll$,  Sloop, 

Rescue  of,  from  officers  of  cuftoms  —  pro- 
ceedings againfl  juftices  of  Briftol,  437-8. 


Riots  in  Boston,  113. 


$tactfce. 


/»- 


New  indorfer  to  writ,  when  ordered. 
grabam  v.  Cook,  4. 

2  Depofition  in  fcrfctuam,  &c.  when  ad- 
miiiible  to  prove  death  of  party  to  fuit. 
Aptborp  v.  Eyres,  229. 

3  Different  i  flues  in  an  aft  ion  of  (lander, 
tried  feparately.     Flagg  v.  Hobart,  332. 

4  Right  to  open  and  clofe,  where  feveral 
i flues  are  joined.     Ibid. 

5  Queftions  of  law,  on  conftruQion  of  will 
to  be  raifed  by  fpecial  verdift.  Gibbt 
v.  Gibbs,  251. 

See    A  ft  ion.      Pleading.      Abatement. 
Variance. 

3Prat,  &tn Jamfii, 

Opinion  in  cafe  BaniJUr  r.  Cunnhgbam, 

156. 
a  Argument  in  Paxton'a  cafe,  546,  note. 
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9ntt. 
See  Prmt. 


IpttCtfcfKtl, 


Better  to  obfcrve  known  principles  than, 
473,  491.  In  Houfe  of  Lords,  how  far 
obferved,  473.     In  United  States,  473. 


yctstan,  CaitifM. 
See  Asyfo*  Majacre. 

9tftu(pil  ax*  agent 

Fa&or  liable  for  intereft  on  price  of  goods 
after  reafonable  time.  Nrwman  r. 
Homans,  5. 

2  And  fuch  intereft  may  be  recovered  in 
ajfumpfit  as  well  as  account.     Ibid. 

3  A  relblve  of  the  general  court  authoriz- 
ing **  H.  G.  the  Province  Treafurer,"  to 
Cue  for  money  due  to  the  province,  does 
not  authorize  him  to  fue  in  his  own 
name.     Gray  v.  Pax  ton,  541-547. 

prisoner 

May  be  removed  from  one  gaol  to  another 
on  parol  order.   The  King  v.  Grant,  326. 

Prize  or  no  prize,  tried  by  the  common-law 
courts  in  Maflachufetts,  where  queftion 
arofe  incidentally,  571. 

•probate. 

Governor  Pownall's  meflage  upon  matters 
of,  and  acYion  of  the  council  thereon, 
573-579- 

^ro&fbftfoix 

To  the  admiralty,  no  appeal  lies  from,  in 
c  a  Life  for  left  than  ^300,  under  Province 
Charter.     Scollay  v.  Dunn,  74. 

a   Power  of  fuperior  court  to  iffue.  Ibid. 


If  ft*. 


Payment  by  maker  to  promisee  a  good 
defence  againft  fubtequent  indorsee. 
Rnjel  t.  Oakts,  48.  Tnttle  y.  Willing- 
ton,  335. 

a  Partial  confideration  cannot  be  ihewn  in 
reduction  of  damages,  in  a£Hon  upon. 
Noble  v.  Smith,  254. 

3  In  declaration  on  a  note  by  payee,  the 
omiffion  of  the  word  **  order  **  is  imma- 
terial.    Whitney  v.  Whitney  *  117. 

4  Whether  a  promiflbrv  note,  in  which  the 
words  "  in  one  month  "  are  eroded  out, 
will  fupport  a  declaration  describing  the 
note  as  on  demand,  qtutre.  Carfemter 
y.  Fahfernrice,  239. 


Not  competent  witnefles  where  the  corpo- 
ration is  a  party.  Wrentbam  Prmpr%s  y. 
Metcalf,  36. 


6uunct«M  JVcraCl 

Must  be  laid  to  recover  tor  board  and 
fchooling  upon  a  promife  to  "  pay  hon- 
ourably.      Tyler  v.  Richards,  196. 

a  And  tor  doctors*  vifits  and  medicines. 
Le  Teftue  v.  Glvver,  225. 


AuCncj,  Josti),  3x. 

Appearance  as  counfel,  33a,  370,  38a  ;  not 
admitted  to  the  gown,  317  ;  MS.  Notes 
to  Black ftone's  Commentaries,  510, 
5**>  5*7- 

Attfitca,  Ararat!, 

Appearance  as  counfel,  195,  230,,  254. 
Appointed  folici tor-general,  300,  331. 
Caufe  of  joining  government  party,  332. 


ttansom. 


Hostage  cannot  maintain  admiralty  pro- 
cefs  in  ferfonam  againft  owners  of  uip 
for  refuting  to  ranfom  him.  Scniiaj  y. 
Dunn,  74. 
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lUato,  Jojm. 

Opinion  in  cafe  Banifter  v.  Cunningham, 
156. 

Sfceatt,  WflUam. 

Appointed  juftice  of  fuperior  court,  341. 

SUcorti. 

J  uft ice's  omifllon  to  make  a  record  of  facls 
judicially  before  him,  does  not  render 
him  a  competent  witnefs  thereto.  Poor 
v.  Doug  bar  ty,  1. 

a  In  certiorari  no  evidence  admiffiblc  de- 
hors.   Pond  v.  Medivay,  193. 

Referees. 

Authority  to  adminifteroath.  Perjury  may 

be  committed  before,  310. 
a  Cannot  contradict  their  award.  Wifiwall 

v.  Hall,  27. 

lUplebfit, 
Perfonal.    See  Homine  Replegiando. 

StUicut. 

Action  on  the  cafe  for,  cannot  be  brought 
in  countv  where  confpiracy  to  refcue, 
but  not  the  refcue  itfelf,  took  place.  Poor 
v.  Doble,  86.  Refcue  of  (hip  at  Provi- 
dence, and  of  (loop  Polly  in  Taunton 
River,  436-7. 


"^  lUbfeto. 

After  bond  given  to  review,  and  before 
fervice  of  writ,  depofitions  may  be  taken 
as  in  pending  cafe.  Halloivell  v.  Dal- 
ton,  33. 

a  Writ  of,  abated  for  miftake  in  defend- 
ant's addition  of  place.  Ballard  v.  Mc- 
Lean,  106. 

3  Several  reviews  authorized  by  order  of 
general  court.  Draper  v.  Bicknell, 
166,  n. 

7« 


4  Reviews  and  new  trials  granted  by  the 
leeidature,  473. 

5  Writ  of,  allowed  by  the  ftatutes  of  the 
province,  in  what  cafes,  558. 

See  New  Trial.    Jury. 


Kftott  Xslait*. 

Licenfes  granted  by  governor  to  trade  with 
enemy  —  fmuggling,  Bernard  accufed  of 
like  practice,  436.  Bernard's  complaints, 
refcue  of  (hip  from  officer  of  cuftoms  at 
Providence,  436-7  :  of  (loop  Polly  in 
Taunton  River,  437. 

aacots, 

Charges  to  grand  jury  concerning,  177, 

161. 
a  In  oppofition  to  execution  of  writs  of 

affiftance,  446-7. 
See  Stamp  Aft  Riots.    Pope  Day. 

3&obbct$, 
Highway  —  penalty  of  death,  115. 

jfcobfiuon,  Joftil, 

Commiffioner  of  cuftoms,  mobbed  at  New- 
port :  parody  on  writ  of  affiftance,  454. 

Hopes  f  Nstftxnttl, 
Appointed  juftice  of  fuperior  court,  330. 

S&uggles,  Cfmottgt 

Appointed  fpecial  juftice  of  fuperior  court 
to  fill  vacancy  for  a  (ingle  cafe,  550, 
55*- 

SfctuwtU,  Clwmbttf, 

Judge  of  vice-admiralty,  75.  Notice  of 
death  of,  by  Chief  juftice  Hutchinfon, 

a  Incongruous  offices  held  by,  417. 
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An  implied  warranty  that  goods  are  mer- 
charitable,  unlets  (old  by  umple.  Baker 
v.  Frobijber,  4. 


Sargent,  H«t)«itfcl  9eisUe, 

Appointed  juftice  of  fuperior  court,  341, 

34*- 

Of  Colony  and    State  of  Manachufetts, 
468. 

Sate)  Warrants 

For  ftolcn  goods,  Lord  Coke's  doubt  about, 
531,  note. 


Actall,  Jenst^in. 

Appearance  as  counfel,  34,  327,  33a,  337, 
340.  Appointed  folici tor-general,  241, 
331.  Attorney-general,  300,  331.  Judge 
of  admiralty  at  Halifax,  31a.  Difpute 
with  Richard  Dana,  31a. 


Sttoall,  Stephen,  «fef  Justice. 
Time  of  his  death,  409. 

2$eafe,  UHUfem, 

Collector  at  Bofton,  writ  of  afiiftance  iflued 
to,  425. 

SftCppfng. 

Power  of  mailer  to  bind  owners  by  con- 
tract of  ranfom.  Scollaj  t.  Dunn,  74, 
.87. 

SWxUs,  Ornifam, 

Warrants  in  nature  of  writs  of  afiiftance 
iflued  by,  401. 


au*exi 

In  England,  94,  note. 

a  In  Manachufetts.    Oliver  v.  Sale,  30 
and  note.    AUifm  v.  CocAram9  94. 


Free  negroes  fold  as.     Oliver  ▼.  SaU%  3©. 
a  Trover  for.    Alltfim  t.  C*ckran9  94. 


541,  54a,  note. 

Stftdt»*4Ee«csjxL 
Creation  of  office,  141,  300,  331. 


Asxi  sf  aUbtrtf. 

Refignation  of  ftamp  mailer,  on 
from,  311. 

Stan**  act 


doling  of  courts  by,  Memorial  of  Boftoo, 
198.  Letters  from  Gov.  Bernard  to 
Lords  of  Trade,  an,  aia,  ai6.  Pro- 
ceedings of  town  and  legiflature  in  con- 
ference of  memorial,  309-317. 

a  Hutchinfon's  connection  with,  effect  of, 
as  defcribed  by  John  Adams,  44a. 

3  Report  of —  Otis's  fpeech  thereon,  445. 


strap  act  aauts. 

DeftrucVion  of  the  houfe  of  Chief  Juftice 

Hutchinfon,  168. 
a  Refcue  of  prifoners  in  Berkftrire  while 

the  courts  were  clofed,  346,  34s. 


Stor?,  WflUsm. 

Regiftrar  of  admiralty;  property  and  papers 
deftroyed  in  ftamp  ad  riots,  169. 
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SSullfban,  James. 
Appointed  jufticc  of  fuperior  court,  341. 

SSuperfot  Court  of  .Jtrtrtcature. 

Conftitution  of,  3,  30a.  Juftices  how  ap- 
pointed and  removed,  304.  Tenure  of 
office  during  pleafure,  30a.  Salaries 
granted  by  the  crown,  30a.  Report 
that  Hutchinfon  held  commiflion  from 
England,  304.  Alteration  of  terms  in 
Suffolk  in  1765,  109.  Firft  court  held 
in  new  court-houfe  in  Suffolk,  306.  Res- 
ignation of  Lynde  and  Cufhing,  promo- 
tion of  Oliver,  and  appointment  of  Ropes 
and  W.  Cufhing,  330.  Laft  feflions  under 
provincial  government,  340,  341.  Re- 
organization in  October,  1775 ;  firft  sef- 
fion  afterward,  change  of  place  of  hold- 
ing in  Suffolk,  341  :  in  Middlefex,  34a. 
Appointment  of  Adams,  Cufhing,  Read, 
Paine,  Sargent,  Sullivan,  Poller  and 
Warren,  341-3. 

a  Few  files  of,  now  remaining  in  Suffolk, 
41a. 

3  Reduction  of  judges*  falaries,  438. 

4  Whether  pofle  fling  the  powers  of  the 
court  of  exchequer  in  England,  536- 
540.  Gridley's  argument  in  the  affirma- 
tive, 536.  Argument  in  the  negative, 
537.  No  equity  jurifdidion,  537-54°- 
Power  of,  to  iflue  writ  of  prohibition  to 
court  of  vice-admiralty,  543. 


Eapatfon 

And  reprefentation  infeparable,  antiquity 
of  doctrine,  51a.  Difttn&ton  between 
internal  and  external,  513-530.  Otis 
denied  the  diftin&ion,  530,  note. 


Cajre*. 

Landlord's  liability  for  half  taxes  under 
province  tax  afts.  Jack/on  v.  Foye%  26. 
Derumfle  v.  Clark,  38. 

3  No  altion  lies  for,  where  the  ftatute  rem- 
edy is  by  diftrefs.  Ruddock  v.  Gordon, 
5«- 


ttemple,  Joftn, 

Appointment  as  furveyor-general,  438. 
His  action  in  removing  Cockle,  and  dif- 
ficulties with  Bernard,  433-4. 

His  views  on  writs  of  a fli fiance  and  other 
meafures ;  did  not  (hare  unpopularity 
of  commiffioners  of  cuftoms  removed 
for  attachment  to  American  caufe  1 
appointed  conful-general  of  Great  Brit- 
ain after  revolutionary  war,  466. 


CTac&et,  ^jrenbrt&gt. 

Appearance  as  counfel,  a,  7,  10,  30,  34, 

3*.  43*  5*.  7*»  77*  «7»  9a>  io7.  3*9» 
469,  483.  Firft  argument  on  writs  of 
affiftance,  469,  48a  ;  fecond,  5a,  53. 


8j)efUbot*. 

Offence  of  taking  back  goods  ftolen,  and 
fatisfacYion  in  order  to  concealment,  233. 


Coobej,  Sampson, 

Clerk  to  Cockle,  —  affidavit  of,  charging 
Gov.  Bernard  with  corruption,  434. 
Bernard's  fubfequent  attempt  to  displace 
Toovey,  451. 

0otoii 

May  recover  of  an  individual  money  ad- 
vanced for  neceflary  fupport  of  his  wife 
and  children.     Brown  v.  Culnon,  66. 


Crewoii. 

Levying  war  againft  the  king,  what  is,  176, 
aai. 

Ctewroro  of  t)e  IfcoMnct. 

A  refolve  of  the  general  court  authorizing 
•«  H.  G.  the  Province  Treafurer"  to  de- 
mand and  fue  for  money  due  to  the  prov- 
ince, docs  not  authorize  him  to  fue  there- 
for in  his  own  name,  541-547-  7ne 
general  court  may  authorize  the  province 
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treafurer  to  Cue  in  behalf  of  the  province 
for  money  granted  by  ad  of  parliament 
to  the  king  for  the  luppoit  of  the  prov- 
ince, 548-55** 

StfipMlf.' 

Joinder  of  owner  and  bailee  in  t&ion,  for 
running  away  with  vefleL  Sayer  v. 
Tborpy  28. 
1  The  owner  of  t  (hip  and  cargo  feized  for 
1  breach  of  the  revenue  laws,  and  libelled 
in  the  court  of  vice-admiralty,  com- 
pounded with  the  government  officers 
by  leave  of  that  court,  paying  half  the 
value  of  the  property;  and  then  fued  the 
colleclor  in  trespafs  for  the  (eizure.  The 
jury,  againA  the  exprefi  inftruftions  of 
the  fuperior  court,  returned  a  verdict,  for 
the  plaintiff,  and  the  court  gave  judg- 
ment upon  it,  553. 


grespsm  Auirt  CUnunuK. 

Defcription  of  clofe  1  omiflion  of  part  of 
abuttal  immaterial.     Fvwle  v.  Wyman, 

336-7- 

Srfat 

Right  to  open  and  clofe,  where  feveral  if- 
uies  are  joined.     Flagg  v.  Hobart,  33a. 


cXrobet 

For  a  negro.  Allifon  v.  Cock  ran,  94,  in 
note. 

2  For  trees,  evidence  of  title  to  land  in 
another  county  when  inadmiflible.  Gar- 
diner v.  Furrington,  59. 

grotobrtoge,  Zftmunli,       } 

Appearance  as  counfel,  16,  49,  84,  165. 
Opinion  as  to  partibility  of  eftates  tail, 
74.  Firft  fitting  as  judge  in  Suffolk, 
241.     Law  papers  cited,  74,  383. 

2  Opinion  on  power  of  juftices  to  iffue 
warrant  to  break  houfes  in  fearch  of  cus- 
tomable goods;  writs  of  afiiftance  ;  jus- 
tices of  Bridal  in  cafe  of  (loop  Polly, 
439-40. 


gnurttdl,  €>ttf  Saurtfet, 

Of  Connecticut,  his  refusal  to  iffue  writs 
of  affiftancc,  and  letters  by  him,  501- 
504. 


VstitoK*. 

Ik  declaration  on  note  by  payee,  the  omif- 
fion  of 4*  order  *'  is  immaterial.  Whitney 
v.  Whitney  %  117. 

a  Whether  a  promiflbry  note,  in  which  the 
words  44  in  one  month  **  are  eroded  out, 
will  fupport  a  declaration  describing  the 
note  as  on  demand,  qustre-  Carpenter 
▼.  Fair/ervice,  139. 

3  Evidence  of  fale  on  credit  will  fupport  a 
declaration  on  a  promise  to  Day  on  de- 
mand, laid  after  the  expiration  of  the 
credit.    Hall  v.  Miller,  25a. 

4  Indebitatus  afnmfja  for  a  fum  certain  is 
not  fupported  by  proof  of  a  promise  M  to 
pay  honourably.*'  fyirr  v.  Richards, 
'95- 


OTalto,  #nrnxfsT, 


Collector  at  Falmouth,  wriu  of  aflit- 
ance  iflued  to,  424* 


Warrant 

Illegal,  when  juftification  for  officer.     Rex 

v.  Gaj%  91. 
a  Attefted  copy  of  warrant  when   admif- 

fible.    Whitney  v.  Haven ,  334. 

3  Juftice  need  not  aver  himfelf  to  be  fuch 
in  the  body  of  the  warrant.     Ibid. 

4  General  warrants.    See  Writs  mf  Affi- 
ance. 


Warrant?, 

Implied  warranty  that  goods  are  merchant- 
able, unleft  (old  by  (ample.  Maker  ▼. 
FrMJber,  4. 

See  Collateral  Warranty. 
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Warren,  Jfames, 
Appointed  juftice  of  fuperior  court,  341. 

Warren,  Josepl. 

Alleged  libel  on  Gov.  Bernard  fuppofed  to 
be  written  by,  271.  Subfequent  articles, 
»75»  *77- 

Off  net 

1  n  the  province  ,431.    A  nd  lemons  allowed 

to  evade  cuftoms  as  (hip-ftores,  431. 

Wfnsloto,  Stoats. 

Collector  of  cuftoms  and  clerk  of  courts  in 
Plymouth,  417,455. 

2  Deputy  collector  at  Plymouth,  when  ap- 
pointed ;  when  reappointed ;  alfo  clerk 
of  courts  and  regtfter  of  probate  for 
Plymouth  County,  455. 

Wfntfcrop,  ttobewor. 

Conduit  when  accufed  for  afts  done  at 
magistrate,  525,  note. 

Witness. 
See  Evidence. 

Wrfgftt,  CJrtef  Justice  of  Sttgtan*. 
Character  of,  477. 

Writ. 

New  indorfer  when  ordered,  lngraham  v. 
Cooky  4. 

2  Style  of,  when  changed,  341. 

3  To  be  legal  muft  be  returnable,  474. 

4  Indorfcd  from  one  officer  to  another  for 
fervice,  475. 

Writs  of  assistance. 

The  fuperior  court  has  power  to  iflue  gen- 
eral writs  of  afliftance.  Charles  Pax  ton's 
Ca/e,5i. 


a  Writs  of  aid  in  exchequer,  395.  Ad 
diflringendum  tvillanosy  395.  Writs  of 
afliftance  in  chancery,  396.  To  feize 
uncuftomed  goods,  397.  Englifh  flat- 
utes  on,  397.  Sheriff's  patent,  398. 
Original  form  of  writ,  398.  Same  in 
reign  of  Victoria,  399.  Writs  iflued  in 
Maflachufetts  in  reign  of  George  II., 
401.  Warrants  iflued  by  Gov.  Shirley, 
401.  On  Pax  ton's  petition  in  1755, 
402-404.  On  petitions  of  Lechmere  and 
Waldo  in  1758,  405.  Of  Nevin  and 
Lechmere  in  1759,  406.  Of  Cradock 
and  Walter  in  1760,  406.  Cockle's  ap- 
plication, 409-411.  In  Maflachufetts 
in  reign  of  George  III.,  412.  Records 
of  court,  412.  Petition  of  Boflon  mer- 
chants for  hearing,  412.  Memorial  of 
furveyor-general  in  favor  of  writs,  413. 
Arguments,  judgment  and  iflue  of  writ, 
414.  Hutchinfon's  account  in  his  his- 
tory, 414.  In  letters,  415.  Bernard 
attributes  deftru&ion  of  Hutchinfon's 
houfe  to  his  granting  writs,  416.  In- 
accuracies of  Adams  and  Tudor's  ac- 
counts, 409,  417.  Certificate  of  fur- 
veyor-general for  Paxton,  416.  Writ 
iflued  to  Paxton,  418.  Certificate  to 
Cockle  at  Salem,  and  iflue  of  writ,  422. 
Certificates  for  Waldo  at  Falmouth,  and 
Sheafe  at  Boflon,  424.  Writ  iflued  to 
Waldo,  and  riot  in  Falmouth  thereon, 
424.  Certificate  for  Hatch,  426.  Orig- 
inal writ  made  out  to  Hatch  now  on  file, 
427.  A  ft  ion  of  general  court  authorizing 
fpecial  writs,  and  prohibiting  others,  427. 
Certificates  for  Hale  at  Boflon,  and  Doufe 
at  Salem,  428.  Writ  iflued  to  furveyor- 
general,  428.  Certificate  for  Capt.  Bifh- 
op,  order  and  iflue  of  writ,  429.  Certifi- 
cate for  Folger  at  Nantucket  and  order, 
430, 431-1.  For  Hallowell,  comptroller 
at  Boflon,  432-3.  Memoranda  of  iflue 
of  writs  to  Folger,  Hallowell,  Fifher, 
Mafcarene,  Window  and  Capt.  Reid, 
434.  Chief  Juflice  MarfhaU's  account 
of  writs  of  afliftance,  435.  Refcue  of 
(loop  Polly,  and  complaint  of  furveyor- 
general,  of  not  being  furnifhed  with  writ 
of  afliftance, — proceedings  of  council 
thereon,  437.  Proceedings  again  ft  juf- 
tices  of  Briflol  for  refufafto  iflue  war- 
rants to  break  houfes,  —  opinion  of 
Hutchinfon  and  Trowbridge,  that  the 
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remedy  was  by  writs  of  aftiftancc,  439, 
Cum  plaint  difmnTed,  440.  Hutchinfon's 
letters  to  Jack  lor*  in  1765,  — officers  of 
ciiftoms  all  fu  mimed  with  writ!  of  afli fi- 
ance,—i  flue  of  writs  by  Hutchinlbn  10 
Rhode  I  Hand  officer*,  440,  Seizures  — 
Rcfcues,  —  Falmouth  not,  and  Malcolm *s 
forcible  oppofuion,  446,  447.  Ac\»  of 
parliament  of  7  George  I II.,  declaring 
courts  of  jufiice  in  each  province  author- 
ized to  1  flue  writs  of  afliftauce,  449, 
Appointment  of  American  board  of  cus- 
toms,—  their  inftruftion*  to  their  fub- 
ordinates  concerning  writs,  450,  Form 
of  ivi it  unchanged,  45  t-  EnglifH  views 
of  lawfulncfs  of  writs  of  am  fiance,  — 
opinion  of  A  ttorney*General  De  Grey, 
451.  Mob  at  Newport,  parody  on  writ 
of  a fli fiance,  455,  Change  in  form 
of  writ,  455.  Hutchinfon's  comments, 
455.  Objection  to  fcixure  of  lloou  Liber- 
ty, founded  on  popular  mifapprchenfion 
of  directions  in  writ  of  atTiftance,  456. 
New  writs  ifTueti  in  1769,  circular  from 
board  of  eommifljoners  directing  officers 
of  cufioms  to  apply  for  the  fame.  465. 
1 1  ut  thin  Ion's  opinion  on  duty  of  fheritrs 
in  executing  writs,  465*  Powers  of 
cufiom-officets  under  general  wairants, 
denounced  in  report  of  committee  of 
Bo  ft  on  on  rights  of  colonics,  Nov,  a, 
1771,467.  John  Adams's  report  of  fiift 
argument  in  1761,469.  Not  returnable 
and    therefore  illegal,  474.       lndorfed 


from  one  perfon  to  another,  for  ferviee, 
474.  Ifrael  Keith's  MS.  copy  o£  report 
of  Otis'*  argument,  47  J.  Of  GndleyY, 
479.  Of  Thacbefi,  48a-  Contem'po* 
raneous  notices  in  (he  Bolton  Gazette  t 
4S6.  A  el  of  the  general  court  providing 
for  a  writ  of  afiiftancc*  494.  Opinion  01 
the  council  upon  the  acl  palled  by  tne 
general  court, 496.  Governor  Bernard's 
refufal  to  fign  the  bill,  and  fpeech,  497, 
49 1.  Writs  of  aflifta nee  in  other  colo- 
nies, 500-51 1.  In  New  Hampshire,  500. 
Connecticut*  501.  Rhode  Ifland,  505. 
New  York,  507.  New  JetiVy,  cot. 
Pcnnfylvania,  509*  Maryland,  509.  Vir- 
ginia, 510.  Legality  of,  511-540.  FiHfc 
ftatute  authorizing,  530,  OtiV*  argument 
that  thole  authorized  by  the  acx.  were 
fpecial  and  not  general,  531,  531,  Lord 
Mansfield's  a  fleet  ions,  532,  5X3-  Officer 
acling  under  and  finding  nothing,  not  jus- 
tified. 533,  note.  Statute  of  7  George  1 1 1,, 
authorizing  general  writs,  534*  Refufal 
of  American  courts  to  iffue  general  writs, 
434-  Attempt  to  limit  general  writs  by 
statute  in  the  colonies,  534.  General  w  rits 
ifTued  in  England  until  1817,  535*  1b 
Mafiachufem  general  warrants  not  al- 
lowed r  even  in  the  French  war,  nor  in 
the  revolution,  534*  Gene  raj  warrant* 
ii rolii hi ted  by  the  declaration  of  rights  of 
Manachufetts,  and  by  4th  amendment  of 
Conftitution  of  the  United  States,  536. 
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